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To establish claims and defenses in arbitral proceed-
ings, parties may need or want to rely on documents
or information in the possession of third-parties.

In domestic arbitrations in the United States, the Federal
Arbitration Act (“FAA”) has long empowered arbitral
tribunals to “summon in writing any person to attend

.. as a witness and . . . bring with him or them any
book, record, document, or paper which may be deemed
material as evidence in the case.”® Federal district courts
enforce such subpoenas and may impose sanctions upon
a recalcitrant third-party. Federal courts’ interpretation
of this power and its scope has profoundly affected the
evidentiary powers of arbitral tribunals.

In contrast to the scheme that applies in U.S. domes-
tic arbitrations, arbitral tribunals in other countries
depend on applicable local rules to obtain evidence
from third parties. But, as in the United States,
the same tensions exist between a third-party’s lack
of consent to arbitration, judicial enforcement of

third-party discovery, and the practical and logistical
realities of enforcing a subpoena when the tribunal’s
seat is far from the desired evidence. As discussed
below, third-party discovery rules vary greatly across
jurisdictions, and the governing law on this issue can
be outcome determinative.

l. Overview of the Right to Third-Party Discovery
in U.S. Domestic Arbitration

A. Unifying Discovery in U.S. and International
Arbitration

Although the mechanism to compel third-party discov-
ery set forth in the FAA is well-established in domestic
arbitration in the United States, it is less settled when
a party to an international arbitration seeks to compel
discovery from a third-party located in the United
States. In 2022, the Supreme Court resolved a circuit
split regarding whether international arbitral tribunals
fall within the purview of “foreign or international
tribunal[s]” under the federal statute upon which par-
ties to international arbitrations previously relied to
compel third-party evidence located in the United
States, 28 U.S.C. § 1782(a).2 In ZF Automotive US, Inc.
v. Luxshare, Ltd., the Supreme Court ruled that Section
1782(a) does not apply to non-governmental entities,
such as arbitral tribunals, thereby preventing U.S.
federal courts from providing evidentiary assistance to
parties to international commercial arbitrations.?

Following that decision, the Ninth Circuit sought to
fill the gap in proceedings falling under the Conven-
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tion on the Recognition and Enforcement of Foreign
Arbitral Awards (the “New York Convention”). In
Jones Day v. Orrick, Herrington & Sutcliffe, LLP, one
of the parties sought evidence from a California-based
third-party in aid of an international arbitration seat-
ed in Washington, D.C. and governed by the FAA.*
The Ninth Circuit enforced the arbitral summons on
the ground that federal courts” powers to assist domes-
tic arbitral proceedings under the FAA also applies
to international proceedings falling under the New
York Convention.” Specifically, the court found that
Section 203, which defines federal jurisdiction over
arbitration under the New York Convention, incor-
porated Section 7 of the FAA.® Under the Ninth Cir-
cuit’s reading, third-party discovery in international
arbitration governed by the New York Convention
(whether based in the United States or not) follows
the same rules that apply to domestic arbitrations set
forth in Section 7.

B. Documents v. Testimony

Section 7 of the FAA mentions both the personal
attendance of a witness to offer testimony, and the
production of material evidence.® An arbitral tribu-
nal may require a third-party to “bring with him or
them” any such evidence.” But while compelling a
witness to appear in person at an arbitration hearing
is a well-recognized power, it is less settled whether an
arbitral tribunal may compel a non-party to produce
documents without a hearing.

U.S. Courts of Appeals have interpreted Section 7 in

a variety of ways:

* The majority of Circuits have held that
documents may only be subpoenaed in
connection with a hearing, “in the physical
presence of the arbitrator,” and require the
witness to “hand over the documents at that
time.”'® But the arbitral tribunal can hold
a distinct evidentiary hearing for this pur-
pose, prior to any discussion of the merits."!

* 'The Fourth Circuit qualified this rule in
COMSAT Corp. v. National Life Science
Foundation, adding that “a showing of spe-
cial need or hardship” may, “under unusual
circumstances,” justify pre-arbitration dis-
covery that would otherwise be impermis-
sible under Section 7.

* In In re Security Life Insurance Co. of Amer-
ica, the Eighth Circuit held that arbitral
tribunals have an implicit power to “order
the production of relevant documents for
review by a party prior to the hearing.”"?
Lower courts in the Seventh Circuit have
adopted the Eighth Circuit’s position.” A
lower court in the Eighth Circuit further
expanded the scope of an arbitrator’s au-
thority, finding that arbitrators can compel
a third-party to provide documents at a
pre-hearing deposition organized by the
tribunal.”

e The Sixth Circuit has declined to take a

stance. '

C. Geographic Reach of the Tribunal’s
Subpoena Power

There is relative consensus as to the territorial limita-
tions of a subpoena issued by an arbitral tribunal in
the United States.”” Although a subpoena may be
served “at any place within the United States,”"® a mo-
tion to compel must be filed “in the district in which
the arbitrators are sitting.”"

Courts have, however, adopted different interpreta-
tions of where the arbitrators are “sitting,” which
can change the scope of a tribunal’s subpoena pow-
ers. Most courts consider arbitrators to be sitting
at the “seat” or the “place” of the arbitration, which
is typically where the final arbitration hearing will
take place.”” Some have adopted a more expansive
approach. For example, in Hay Group, Inc. v. E.B.S.
Acquisition Corp., the Third Circuit found that, if
a witness is validly subpoenaed, a party may obtain
discovery of documents physically located beyond the
territorial limijt.”!

Taking a more flexible approach, in Seaton Ins. Co.
v. Cavell USA, the U.S. District Court for the Dis-
trict of Connecticut held that nothing “prevents the
parties to an arbitration agreement from mutually
agreeing to move the arbitration to a location other
than the one designated in an arbitration agreement,
even when the sole reason for doing so is to obtain
testimony and documents from witnesses who would
not be subject to subpoenas in the contractually desig-
nated location.” The Sixth Circuit®® and the Second
Circuit** have likewise adopted this approach. As
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mentioned above, the Ninth Circuit has determined
that the district court located where venue lies under
Section 1391 (typically, where the court has personal
jurisdiction over a defendant), is a proper enforce-
ment court under Sections 203 and 204 of the FAA.»

Notably, virtual proceedings typically cannot be used
to expand the scope of an arbitral tribunal’s subpoena
powers. In Broumand v. Joseph, the Southern Dis-
trict of New York emphasized that “the site of the
arbitration does not change simply because certain
participants remotely access the proceedings from
elsewhere.” Consistently, the Eleventh Circuit con-
cluded that Section 7 requires “summonsed non-par-
ties to appear in the physical presence of the arbitrator
as opposed to a video conference or teleconference.””

Il. Enforcement Mechanisms in International
Arbitration

In the United Kingdom, there are two provisions of
the Arbitration Act of 1996 (the “Act”) that empower
courts to compel third-party discovery: Section 43
(testimony and document production) and Section
44(2)(a) (“the taking of the evidence of witnesses”).

e Section 43 of the Act applies when (1) the
witnesses are located in the UK, (2) the
arbitration hearing at which they must ap-
pear is being held in the U.K. (although the
arbitration may be seated elsewhere), (3)
the parties agree or tribunal authorizes the
application,” and (4) the documents sought
are specific and identifiable.”

*  Section 44 of the Act provides courts the
same power to compel witness evidence and
to order evidence preservation in arbitration
that they would have in litigation. These
powers extend to witnesses located outside
of the U.K. and arbitrations seated outside of
the U.K., although U.K. courts may decline
to compel such evidence if the courts where
the arbitration is being held can do so. Unless
there is an urgent need to preserve evidence,
the moving party must obtain agreement of
the parties or the tribunal’s permission before
seeking enforcement from a court.”

Applying Section 44(2)(a), a 2020 Court of Appeal
(England and Wales) decision held that a third-party

witness, located in the U.K., could be compelled to
testify in support of foreign arbitral proceedings.” In
that case, the proceedings were held in New York and
a key witness resided in England and was unwilling to
travel to the U.S. The Court concluded that the wit-
ness could be deposed in the U.K. and the recording
could be submitted to the arbitral tribunal for con-
sideration. While the Court of Appeal did not take
a position about third-party document productions,
the High Court has previously held that courts cannot
compel such productions under the Act.*?

Under Hong Kong law, when arbitration proceedings
are seated in Hong Kong, courts may “order a person
to attend proceedings before an arbitral tribunal
to give evidence or to produce documents or other
evidence.” Under this provision of the Hong Kong
Arbitration Ordinance, which is based on Article 27
of the UNCITRAL Model Law, the arbitrator must
grant a party leave to apply to the court prior to tak-
ing any action.® After receiving such leave, the mov-
ing party may seek an ex parte order compelling the
production of non-party evidence from the Court of
First Instance.”® In contrast, parties to arbitrations
seated outside of Hong Kong can only request an or-
der requiring a party to preserve relevant and material
evidence.*

The International Arbitration Act of Singapore
grants the General Division of High Court broad
power to order non-party witness testimony or docu-
ment productions in aid of domestic or international
arbitration at any party’s request,”” subject to trial evi-
dentiary rules.”® The High Court may not, however,
grant interim measures for document discovery or
interrogatories.”

In Canada, the Court of Appeal of Alberta also held
that arbitral tribunals can apply (or grant leave for a
party to apply) for an order compelling third-party
discovery, to the extent permitted by court rules, in
accordance with Article 27 of the UNCITRAL Model
Law.“ However, just as with domestic arbitrations,
the tribunal itself cannot issue that order. Instead,
the tribunal or a party must file an application for a
competent court to issue the order.”!

In France, the Civil Procedure Code provides for
specific French state court judges to act in support
of the arbitration, referred to as the Juge dappui, or
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“support judge.”* Unless otherwise stipulated to by
the parties, the juge dappui is the President of the
Paris Tribunal Judiciaire.”> With the arbitral tribu-
nal’s permission, the juge d'appui assists the parties in
obtaining documents or evidence from third parties.
Parties may seek leave from arbitral tribunals to apply
to the juge dappui, who sits in the French domestic
courts, to compel evidentiary disclosures from third
parties.* But while a court may issue a subpoena for
documents held by third parties, third parties may not
be compelled to testify in person before a tribunal.®®

In practice, the feasibility of pursuing the above dis-
covery options may be questionable: applying to a
court can take time and may not be possible before
important milestones in the arbitration (such as the
merits hearing) occur. Nevertheless, it is useful to
keep these options in mind, particularly when critical
evidence is held by third parties.

Conclusion

Arbitration’s dependence on domestic legislation for
mechanisms to obtain third-party discovery creates
substantive and procedural challenges. The extent to
which judicial assistance is needed to obtain discovery
reflects legislative and policy support for arbitration,
as well as each country’s legal traditions. While ar-
bitral proceedings can offer flexible, party-centered
dispute resolution, the ability to obtain evidence
from third parties varies greatly across jurisdictions
and can be limited in some jurisdictions. A potential
additional limit is whether parties have sufficient time
and resources to seek third-party discovery. Parties
should consider the potential future need for and abil-
ity to obtain third-party discovery when entering into
arbitration agreements, selecting a forum for arbitra-
tion, and deciding whether and when to commence
arbitration.
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