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Introduction

Given the number of parties involved in any large
construction project and the fact that projects often
cost more and take longer than anticipated, disputes
over costs, timelines, responsibility for delays, chang-
ing plans, or any other aspect of the construction
process are commonplace within the construction
industry. The average construction dispute in North
America is valued at nearly $43 million — up 42%
since 2021 — and takes over 15 months to resolve.! In
an effort to reduce time and costs, parties to construc-
tion contracts are increasingly using Dispute Review

Boards (“DRBs”) as an Alternative Dispute Resolu-
tion (“ADR”) mechanism. A DRB is a group of ex-
perts tasked with expeditiously resolving construction
disputes soon after they arise, with the objective of
avoiding potentially lengthy and expensive arbitration
or litigation on the backend. This article provides an
overview of DRBs, explaining what they are, how
they work, and how they can be implemented in ap-
propriate circumstances to reduce the cost and time
spent resolving construction disputes.

What is a Dispute Review Board?

DRBs are typically composed of three independent
and impartial industry professionals selected at the
inception of a construction project to help resolve
disputes in real time through a variety of mecha-
nisms, sometimes identifying and resolving issues
before they even rise to the parties’ attention. Par-
ties can agree to the use of DRBs when they enter
into construction contracts or at any time during
the course of a project. Although less common in
private, domestic US construction contracts, many
US government construction contracts and interna-
tional construction contracts require a DRB decision
or recommendation as a necessary precondition to
arbitration or litigation.?

There are three commonly recognized types of
Dispute Boards: Dispute Review Boards, which
give non-binding recommendations for resolving
the dispute; Dispute Adjudication Boards, which
issue binding decisions that may or may not subse-
quently be submitted to a court or arbitrator for final
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resolution; and Combined Dispute Boards, which
typically issue recommendations, but may also issue
binding decisions at the request of a party.> For the
purposes of this article, “DRB” is used as a catchall
term given the similarities among the various types
of review boards and the flexibility that contracting
parties have to structure a provision that best serves
their mutual objectives.

The concept of DRBs emerged from the construc-
tion industry’s need to promptly, informally, and
cost-effectively resolve disputes that commonly arise
during project execution.” The first account of a DRB
was the “Joint Consulting Board” established for the
Boundary Dam Project in Washington State in the
1960s.> Following the success of this board and its
inclusion in a report by the US National Committee
on Tunnelling Technology titled “Better Contracting
for Underground Construction,” DRBs became in-
creasingly popular in North American civil engineer-
ing projects, particularly dams, water management
projects, and underground construction.® During the
1990s, DRBs became commonplace in international
construction projects after being adopted as standard
contractual requirements in World Bank and FIDIC
construction contracts.”

How Does a DRB Work?

A typical dispute management process for a construc-
tion process can be lengthy and costly. Disputes may
cause contractors to delay their timelines or architects
to redraw their plans. Many disputes are tabled until
the end of a project for resolution through long, ex-
pensive arbitration or litigation proceedings.® In any
case, they often deteriorate the trust between various
parties. In contrast, all aspects of a DRB are tailored
to the specific considerations of the project, with an
eye toward disposing of issues as (or even before) they
arise and narrowing the number of disputes that need
to be adjudicated later.

As creatures of contract, DRBs can be designed ac-
cording to the needs of the contracting parties. The
main characteristics parties should include in a con-
tract provision calling for the use of a DRB are the
number and identities of the board members; whether
the boards will be standing or ad hoc; the protocols
for regular meetings of the DRB; the hearing proce-
dures; and whether DRB decisions will be binding or
non-binding.’

Contractual Provisions

Many professional bodies have published detailed
forms and sample language for the contractual cre-
ation of DRBs, including the International Federa-
tion of Consulting Engineers (FIDIC), the Interna-
tional Institute for Conflict Prevention & Resolution
(CPR), the Dispute Resolution Board Foundation
(DRBF), the International Chamber of Commerce
(ICC), ConsensusDocs, the Royal Institution of
Chartered Surveyors (RICS), and the American Arbi-
tration Association (AAA). The FIDIC, in particular,
has played a large role defining the common features
of DRBs, and the language regarding binding DRB
decisions included in its 1999 “rainbow book” popu-
larized the use of binding decisions in international
construction projects.'’

Members of the Board

Most DRBs are composed of three independent
construction industry specialists or experts, although
some parties opt to have only one board member
to reduce costs or provide for additional members
with specialized or greater expertise.!' Parties typi-
cally include the number of board members in the
dispute resolution provision and jointly decide on the
members, though some parties opt to select one board
member each and allow the two party-selected board
members to select the third member. The composi-
tion of a DRB is critical because the DRB must not
only resolve disagreements between the parties, but
also gain the trust of potential parties to a dispute
such that they will comply with the recommenda-
tions of the board, even if the proposal is not binding.
DRB members tend to have considerable expertise
interpreting construction documents and schematics
and advising on projects similar to the one at issue.
As such, board members are typically not lawyers, but
rather professionals with deep industry knowledge
and experience, although some parties may prefer that
a lawyer with litigation or arbitration management
expertise to serve as the foreperson.'?

Standing or Ad Hoc

DRBs can be either standing boards appointed at
the outset of a construction project or ad hoc boards
appointed once an issue or dispute arises. In general,
standing DRBs, whose members can be integrated
into the construction process from the start, making
multiple site visits, having periodic meetings, and
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establishing trust with the owner and contractors be-
fore any issues even arise, tend to be more successful
in driving construction as quickly and efficiently as
possible.” Incorporating DRB members early on al-
lows them to anticipate disputes before they arise and
can help parties avoid disputes altogether. In any case,
members of a standing dispute board will generally re-
quire less time to get up to speed when disagreements
arise than an external judge or arbitrator.

Meeting Protocols

Without regular meetings, DRBs are little more than
non-binding arbitration panels. The contracting par-
ties may decide how frequently DRB members will
attend meetings at the site, taking into account the
costs, complexity of the project, or other consider-
ations. At these meetings, the parties may discuss
potential roadblocks, timelines and schedule status,
budgetary concerns, progress since the last meeting,
or any potential source of disagreement." Typically
DRB meetings will be treated as confidential settle-
ment negotiations to support parties’ willingness to
collaborate openly.” By looking forward to potential
issues, DRBs are sometimes able to resolve them be-
fore the parties are forced to spend time and money
addressing them and potentially causing their work-
ing relationship to deteriorate.

Hearing Procedures

DRBs typically employ less-formal procedures than
most adversarial forms of dispute resolution. Where
there is a standing review board, either party may raise
a disagreement to the board. Hearings may be sched-
uled quickly, and many contracts require them to be
held within eight weeks of the dispute being submit-
ted to the DRB." During a hearing, parties may
proffer evidence without complying with evidentiary
rules, argue their positions without having to submit
written motions, and state their cases without the
assistance of lawyers. Unlike most arbitrators, DRBs
may also decide to perform their own independent
investigation of issues without submissions from the
parties in the interest of efficiency.'” After the hearing,
the board will issue a reasoned recommendation that
seeks to persuade the parties to follow that guidance.'
DRBs must issue their recommendations quickly to
carry out their general objectives. For example, FID-
IC forms instruct DRBs to resolve disputes within 84
days.” DRBs may even issue their decision immedi-
ately following a hearing — before they even leave the

site — and subsequently follow up with a reasoned
recommendation in writing.*

Binding or Non-Binding Decisions

A major difference between standard domestic US
and international DRBs is that, historically, domestic
US DRBs tend to favor non-binding recommenda-
tions while international DRBs tend to favor binding
decisions.”’ Non-binding “recommendations” are
intended to persuade parties to accept the board’s
conclusions. Parties then use these recommendations
to negotiate their own mutually agreed-upon resolu-
tions. Many DRB clauses provide that parties will
comply with DRB decisions and specify a timeframe
for dissatisfied parties to submit a notice of dissatisfac-
tion, after which the decision becomes final.?* Studies
show, however, that most parties tend to comply with
DRB recommendations.*

Parties must also agree on the admissibility of DRB
recommendations in a subsequent arbitration or litiga-
tion. When recommendations are admissible, parties
may be more likely to devote additional time to pre-
paring for hearings and consequently may delay DRB
proceedings, which can reduce the DRB’s speed and
flexibility.**

Because DRBs are creatures of contract and have no
statutory or other legal authority, even binding deci-
sions can be difficult to enforce. While arbitrators and
judges overwhelmingly tend to follow a DRB’s rec-
ommendations, they may hesitate to enforce a DRB’s
decision without examining the merits, requiring re-
examination of the documents, testimony and other
evidence already submitted to the DRB (in essence a
rehearing or a mini-trial) and thereby reduce the po-
tential cost savings that made the DRB an attractive
ADR mechanism in the first place.”

How Effective Are Dispute Review Boards?

Empirical studies of DRBs have found them to be
quite effective at reducing the cost of resolving con-
struction disputes. A study of construction projects
employing DRBs between 1975 and 2000 by the
Dispute Resolution Board Foundation found that of
1860 disputes recorded in 1434 projects during that
period, only 52 disputes (approximately 8%) pro-
gressed to further dispute resolution.?® A similar study
performed between 1990 and 2009 assessing $130
billion of contracts containing DRB provisions found
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that 98% of these projects were completed without
any litigation or arbitration, and in the remaining
2%, the DRB’s findings were ultimately upheld in

arbitration or litigation.”

Despite their upfront costs, there also is research
demonstrating that DRBs appear to be less expensive
in the long run. A study of 46 DRB contracts in effect
between 1990 and 2004 found that the total amount
spent on DRBs across all of the contracts amounted
t0 .02% of the total project costs.” In those projects,
the cost of the DRB holding formal hearings and
issuing recommendations amounted, on average, to
$31,034 per dispute, which is “basically the cost of

one motion in a court case.”?

The popularity of DRBs in public works projects — es-
pecially in the international context — speaks to their
effectiveness. DRBs are now used by World Bank in
all of its international development projects, and have
been used on several high-profile projects around the
world, ranging from the Hong Kong Airport to the
“Big Dig” Central Artery/Tunnel in Boston, which
has been described as the “largest and most com-
plex urban transportation project in United States
history.”* DRBs have been used in all 50 states, and
are mandatory for construction projects of a certain
size under public infrastructure construction procure-
ment laws in Florida and California.’!

DRBs are not, however, a perfect solution for all
construction disputes. Due to their large upfront
costs, DRBs can be expensive even if there are no
disputes to resolve. By some estimates, DRBs can
cost up to $75,000 a year even if there are no for-
mal hearings, leading some practitioners to opt for
ad hoc review boards to reduce costs.’ Parties also
sometimes misuse DRBs, delaying their submissions
to the DRB or declining to use them at all. Parties
may opt to delay or decline to submit their disputes
to DRBs where they find that preparation for a
hearing is too time consuming, they find the DRB’s
recommendations unpersuasive, they view the DRB
process as adversarial as opposed to collaborative, or
they are unsatisfied with the proposed settlements or
other recommendations. However, there is research
demonstrating that delayed submission to a DRB
diminishes a DRB’s effectiveness, which appears
to be greatest when the board addresses issues be-
fore parties spend considerable time and resources

to perform their own investigations.*® Parties also
sometimes refuse to comply with a DRB’s recom-
mendations. In those situations, when DRBs hold
hearings and issue recommendations but the parties
nevertheless contest the results in arbitration pro-
ceedings, the DRBs may ultimately cause the parties
to incur unnecessary expenses.

Conclusion

DRBs operate under a “pay now, argue later” frame-
work that is particularly well suited for the litigious
construction industry. This forward-looking dispute
resolution mechanism can help parties avoid disputes
entirely, or, at a minimum, avoid costly litigation
or arbitration. For that reason, many owners and
contractors find DRBs to be well worth the upfront
investment.
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