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OFFICER/DIRECTOR OVERBOARDING. Recent 
public and stakeholder concerns with fiduciary 
self-dealing, appropriate levels of engagement and 
conflicts of commitment are resulting in a greater 
focus on outside board service by corporate officers 
and directors. Boards are responding with specific 
policies that place limits on outside board service and, 
particularly concerning officers, rights to compensation 
from such service.

BOARD OVERSIGHT OF CLIMATE. Biden 
administration initiatives on climate change and a new 
position from the National Association of Corporate 
Directors (NACD), suggest the increasing importance 
of board oversight of environmental matters. It is now 
NACD’s view that directors have a fiduciary obligation 
to be informed on and to encourage their boards to 
determine their companies’ risk profile for climate risk.

BOARD DIVERSITY DEVELOPMENTS. Recent 
California legislation and a new NASDAQ governance 
proposal expand concepts of diversity criteria beyond 
ethnicity and gender to those of “underrepresented 
communities.” There is increased focus on how board 
turnover practices allow for the addition of new, diverse 
directors. There are also higher expectations on the proper 
number of diverse board members.

DIRECTOR OVERSIGHT LIABILITY. Breach of the 
director’s oversight duty remains one of the most 
difficult claims a plaintiff may pursue. Yet, the Delaware 
courts continue to sustain such claims in circumstances 
involving egregious fact patterns. Indications of weak 
or non-existent management-to-board information 
reporting systems and of significant board compliance 
oversight deficiencies are frequent sources of such 
claims.

CORPORATE SOCIAL ACTIVISM. Major businesses 
across industry sectors are increasingly engaging in 
public commentary on social justice matters. While not 
required by law or “best practice,” it appears rather to 
reflect the latest manifestation of social responsibility. 
Leadership should determine whether, and if so how, a 
strong corporate social voice best serves the interests of 
the company and its stakeholders.

FIDUCIARY-BASED TRANSACTION CONFLICTS. 
Recent Delaware decisions highlight the risks to 
transactions–and to board members–arising from 
insufficient disclosure of divided loyalties of seller 
fiduciaries. This is particularly the case when purchasers 
engage in employment negotiations with seller officers 
without full transparency, or when there is a perception 
that other material, deal-relevant information was 
withheld from directors.

BOOKS AND RECORDS LITIGATION. There is a 
notable uptick in litigation involving books and records 
requests. In one recent complaint, a sitting director 
of a large charity sued the charity to obtain internal 
financial data he claimed had been denied him. A 
separate decision concluded that management cannot, 
on its own initiative, deny board members’ access to 
communications with company legal counsel.

DIRECTOR RECUSAL AND ABSTENTION. The 
effectiveness with which recusal and abstention are used 
to avoid director conflicts has been significantly limited 
by recent Delaware decisions. These decisions make it 
clear that a director’s ability to avoid conflicts and other 
liability for a specific transaction or other decision is 
subject to his/her total abstention from the process, not 
just leaving the meeting before the vote.

JOINT VENTURE CONFLICTS. As joint venture 
arrangments mature, they create an increased risk of 
board-level conflicts between directors’ duties to the 
venture, and to the investing company that appointed 
them to the venture board. Recent direction from 
Delaware courts address specific measures at the 
governing board level for recognizing dualities and for 
identifying and managing potential conflicts.

WORKFORCE CULTURE OVERSIGHT. Recent 
developments are prompting a notable expansion of the 
scope of the board’s obligation to exercise oversight of 
workforce culture. Specific areas of board focus now 
include return-to-work decisions; worker/workplace 
safety; gender equity and “glass ceiling” matters; and 
unique training, development, support and workload 
issues arising from work-from-home arrangements.
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