
© 2021 McDermott Will & Emery. This communication may be considered attorney advertising. Previous results are not a guarantee of future outcome.

 MICHAEL W. PEREGRINE  |  mperegrine@mwe.com  |  mwe.com/governinghealth 

LEADING BOARD COMPLIANCE OVERSIGHT 
DEVELOPMENTS FROM SPRING 2021:
A Guide for Compliance Committees, Compliance Officers and Chief Legal Officers

NEW DOJ CRIMINAL ANTITRUST  
ENFORCEMENT ACTIVITY. Over the past six months, 
the US Department of Justice (DOJ) has announced 
indictments or deferred prosecution agreements in the 
healthcare market for market allocation, wage fixing and 
no-poach agreements. Many of these issues implicate 
employees outside of a traditional compliance focus. 
This speaks to the importance of including a specific 
antitrust component in the compliance program.

AUDIT/COMPLIANCE COMMITTEE RESPONSE 
TO THE NEW STARK/ANTI-KICKBACK RULES. The 
audit and compliance committee will be expected to 
adopt a serious, vigorous and comprehensive approach 
to ensuring the adoption of compliance program 
changes, and organizational education and training as 
necessary, to respond to the final rules issued under the 
physician self-referral law and anti-kickback statute.

MAJOR COMPLIANCE SETTLEMENT WITH DOJ. 
A recent settlement entered into between DOJ and a US 
financial services company reflects the importance of 
compliance program protections against preferential 
review and approval treatment for favored executives 
promoting otherwise risky business transactions. The 
company has since adopted significant compliance 
program changes intended to improve internal review of 
transactions that might cause reputational risk.

IMPLEMENTATION OF NEW DOJ COMPLIANCE 
PROGRAM GUIDELINES. The audit and compliance 
committee should continuously review and evaluate 
the implications for the compliance program arising 
from the revised (June 2020) DOJ compliance program 
effectiveness criteria. Especially pertinent are changes 
affecting risk assessment, resources, the use of data and 
technology, the focus on third-party relationships and 
compliance program evolution.

BOEING DERIVATIVE ACTION. The Delaware 
derivative action against the Boeing board of directors 
provides valuable perspectives on board conduct may 
be evaluated, especially in the context of matters of 
regulatory compliance and product/patient safety and 
quality. It also demonstrates how board conduct (e.g., 
risk monitoring), including conduct described in board 
meeting minutes, can be applied against individual 
directors.

OVERSIGHT OF LEGAL AFFAIRS. A series of recent 
surveys and reports on the role of the chief legal 
officer (CLO) underscore the board’s oversight 
responsibility for the corporate legal affairs function; 
(ii)  the CLO’s role as the board’s primary legal 
advisor, (iii) the hierarchical position of the CLO as a 
business partner to management, as well as a technical 
expert and wise counselor, and (iv) major internal 
challenges for the CLO.

THE BOEING/DOJ DEFERRED PROSECUTION 
AGREEMENT. This speaks to (a) the importance of 
coordinating patient safety and quality with compliance, 
and strengthening and centralizing internal safety 
functions (i.e., the nexus with product development and 
safety), and (b) DOJ’s reliance on its 2020 compliance 
program effectiveness guidelines when resolving 
compliance issues.

THE 35TH ANNIVERSARY OF THE CHALLENGER 
EXPLOSION. This anniversary of an impactful event 
provides board members with a vivid example of how 
risk, compliance and decision-making failures—arising 
within a culture that had once placed a premium on 
all three of these elements—can become the prime 
contributing factors in a cataclysmic mechanical 
disaster. It also highlights how success can lead to 
degraded compliance processes.

RECENT APPLICATIONS OF CAREMARK BY 
DELAWARE COURTS. New case law provides a 
baseline for evaluating the effectiveness of compliance 
oversight functions. Furthering a trend that began in 
2019, the courts continue to recognize and sustain (in 
egregious fact patterns) arguments for breach of the 
board’s Caremark obligation for risk and compliance 
functions that fail to meet the standards for reasonable 
oversight.

THE PANDEMIC’S IMPACT ON BOARD 
OVERSIGHT OF ENTERPRISE RISK. The pandemic 
has enhanced the value of the board’s risk committee, 
placing it on a par with that of the audit committee and 
simultaneously prompting the board to contemplate 
how much oversight it expects from that committee. 
The pandemic has also validated the need for a 
vital enterprise risk management function, as it has 
implicated the full array of most companies’ identified 
enterprise risks.


