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High street fashion chain New Look’s company voluntary arrangement (CVA)
has survived a challenge from landlords after Mr Justice Zacaroli in the English
High Court swept away allegations of unfair prejudice and material
irregularity in their entirety.

In a decision issued on 10 May, the judge looked closely at the history of CVAs,
from their origins in individual voluntary arrangements 200 years ago, to the
legal framework introduced by the 1986 Insolvency Act in the UK. He
concluded that CVAs were intended to be a �exible restructuring tool whose
regular use now as a method of impairing property leases had not departed
from the drafters’ original intentions.

The court said it was possible for CVAs to provide for differential treatment of
creditors, and for unimpaired or less impaired creditors to make up the
statutory majority of the votes, without the CVA being automatically unfair.
Though the latter is “a highly relevant factor” in considering whether there is
unfair prejudice in a CVA, the court said it ultimately depended on a fact-
speci�c enquiry in each case.

Elsewhere, the judge found that the regularly-cited Debenhams CVA decision,
issued by Mr Justice Norris in December 2019, had not set a rigid test as to what
constitutes fairness in a CVA, in light of arguments from the landlords’
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counsel that it had established a company can only interfere with lease rights
to the minimum extent necessary to achieve a CVA’s objectives.

Mr Justice Zacaroli’s decision cements an inter-conditional restructuring that
New Look otherwise completed last November. As well as the CVA – which the retailer
used to reset leases at 402 of its stores to a turnover model – the broader deal
included a scheme of arrangement through which the group’s debt-issuing arm,
New Look Financing, competed a debt for equity swap and new money deal
with senior secured noteholders (SSNs), plus amendments and extensions to
a revolving credit facility (RCF) and a trade �nance facility (TFF). The High
Court sanctioned the scheme in September and it was recognised and given effect in
the US under Chapter 15 last October. 

In regards to the CVA, a majority of 81.6% of creditors voted to approve it on 15
September. The landlords’ challenge followed a couple of months later, with Mr Justice

Zacaroli hearing it over six days in March, separate to, but in conjunction with, a
landlord challenge against the now-defunct CVA of UK hairdressing chain
Regis.

As the landlords in Regis and New Look used the same counsel, Peter Arden QC and Ben

Shaw from Erskine Chambers instructed by Hogan Lovells, a joint hearing took
place on 29 March to allow Regis’ counsel, Matthew Weaver of Radcliffe Chambers
instructed by Pinsent Masons, to make �nal submissions based on any
arguments that had been raised in the New Look case.

Mr Justice Zacaroli had indicated he might issue a single decision covering
both cases, but accepted the New Look decision was more pressing. In the
end, the judgedecided to treat the cases separately. 

Partners Yen Sum and Jessica Walker at Latham & Watkins who acted as lead
counsel to New Look note that the retailer can now continue to focus on its
turnaround.

“The CVA is intended to be a �exible restructuring tool and the judgment
referred to the entitlement of creditors to vote the unsecured portion of their
claim,” Sum tells GRR. She added: “we will wait to see how the court deals
with the question of fairness in respect of restructuring plans,” referencing
gym chain Virgin Active’s restructuring plan relating to its property leases, in
which a decision is expected any day now.  

“Mr Justice Zacaroli’s judgment con�rmed that whether a CVA is unfairly
prejudicial depends on all of the circumstances,” adds Walker. “He considered
in detail the history of the law and practice as regards to CVAs to establish
that it is not outside the jurisdiction of the Insolvency Act for CVAs to be used
where different groups of creditors are treated differently.”

Hogan Lovells did not immediately respond to requests for comment.

The decision: a close up
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At the New Look trial in March, Arden raised jurisdictional arguments over
whether New Look’s CVA was an “arrangement” within the meaning of the
1986 Insolvency Act or whether it was in fact a series of separate
arrangements for different classes of creditors.

He claimed it was unfair for creditors who are being treated differently to bind
one another, arguing in particular that it was unfairly prejudicial the SSNs
made up 50% of the votes in favour of the CVA, where they were unimpaired
by it.

Arden suggested the SSNs who had been offered the debt for equity swap
under the parallel scheme should be treated as equity for the purposes of the
CVA, and claimed landlords were facing a situation that was all take and no
give.

Among other things, he also argued material irregularity on the basis that
there had been insuf�cient disclosure to CVA creditors of what the SSNs
would get out of the scheme, and of a management incentive programme
for New Look employees. 

Mr Justice Zacaroli noted that the UK courts have developed two helpful tests
to decide whether a CVA is unfairly prejudicial: the “vertical” comparator, or
what the creditors’ position would be if the CVA was not approved, and the
“horizontal” comparator, or the position as between creditors.

He accepted that unfairness in the context of the horizontal comparator
stemmed from differential treatment of creditors, but said that the existence
of differential treatment alone did not establish unfair prejudice if it was
justi�ed. There is “no inconsistency with the principles of good faith and
equality” if a voluntary arrangement affords different treatment to creditors in
order to preserve pre-existing rights, particularly those that would be
preferential in an insolvency, the judge said.

Mr Justice Zacaroli also noted that it could not be unfairly prejudicial for sub-
groups of creditors being treated differently to vote as one class – the only
way to vote in an English CVA – since the Insolvency Act and 2016 Insolvency
Rules in the UK actively required all creditors to be given notice of CVA
meetings and to be allowed to vote, including preferential and secured
creditors.

The judge therefore rejected Arden’s arguments that CVAs had to be limited
to arrangements where the rights of all creditors were such that they could
consult together on their common interests, like in an English scheme of
arrangement. He said it was signi�cant that parliament had enacted the CVA
with greater �exibility in mind than had been available under the pre-existing
law, envisaging a tool where all creditors were to be included and would have
the right to vote, regardless of differential treatment.

On Arden’s points about SSNs making up the majority, Mr Justice Zacaroli
reasoned that if the intention was for CVAs to be outlawed where a requisite
majority could not be obtained without the votes of unimpaired creditors,
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then the Insolvency Rules would have imposed a threshold for calculating
whether the majority was reached without their votes. He pointed to the lack
of such a threshold provision, though he said the rules are detailed enough to
include a speci�c provision dealing with connected creditors in that respect.

Elsewhere, the judge accepted Arden’s submission that the 1982 Cork Report,
which set out a framework that would eventually lead to the 1986 Insolvency
Act, had envisaged CVAs would be used for relatively simple cases. But he
said it was “insuf�cient” to read that as excluding CVAs for large companies.
Indeed, the judge said parliament had expressly carved out special treatment
for small companies in CVAs, rather than limiting CVAs to them.

Examining what might constitute unfair prejudice, the judge found Tom Smith QC

of South Square’s arguments for New Look to be too “straightforward”.

It is not enough to say differential treatment was objectively satis�ed and the
vertical comparator was met in cases where a sub-group of creditors was
compromised and their votes were “swamped” at the creditors’ meeting by
unimpaired creditors, the judge said. The courts must also consider whether a
different or fairer allocation of assets was possible; as well as the nature and
extent of the different treatment of creditors, its justi�cation and its impact
on the outcome of the creditors’ meeting; and the extent to which creditors in
the same position approved the CVA. 

Applying his �ndings to the facts of the New Look CVA, the judge rejected
contentions from the landlords that it failed the vertical test because in a
liquidation or administration a company that continued to occupy the
premises would have to pay contractual rent as an expense, while the CVA
imposed unilateral rent reductions. The judge noted that New Look’s
insolvency had made it unable to pay future rents, which would have been
the case whether or not it entered into administration.

Regarding arguments that long-term modi�cations of leases were unfair, he
also said the antidote lay in the landlords’ right to terminate their leases, so
long as the terms offered upon termination were at least as bene�cial as in
the relevant vertical comparator.

On the landlords’ arguments that there was no justi�cation for the
“unimpaired” treatment of SSNs whose votes had made up the statutory
majority for the CVA, the judge said it was necessary to see the CVA as an
“integral part” of the wider restructuring, where there was no doubt the SSNs
rights had been impaired under the scheme.

The scheme and the extensions of the RCF and TFF were premised upon the
reduction of New Look’s overall rent burden by the CVA, the judge pointed
out. In the absence of the CVA, New Look’s assets would only have covered
those secured creditors and left nothing for unsecured creditors like the
landlords other than the proscribed part.
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The fact the SSNs were partially secured justi�ed their different treatment, Mr
Justice Zacaroli added, and there was no question of the SSNs receiving any
bene�t from New Look assets that should have been available for unsecured
creditors.

Having dismissed all the landlords’ arguments on unfair prejudice, the judge
went on to look at their claims of material irregularity, including that a 25%
voting discount applied to landlords’ claims was unjusti�ed.

The judge relied on evidence from one of New Look’s CVA supervisors, Daniel

Butters, head of UK restructuring at Deloitte, in support of the 25% discount. If
the landlords had put forward evidence in support of a different conclusion,
Butters said he would have considered it – but no landlord did.

The judge accepted that the adoption of a claim discount was not an “exact
science” and since it was applied equally to landlords who had voted in favour
of the CVA, the discount was unlikely to have had an impact on the outcome
of the creditors’ meeting. Even if there had been an irregularity, the judge
said, it was not material.

Similarly, Mr Justice Zacaroli found there had been no material effect on
voting as a result of the way New Look calculated dilapidation claims, nor
because it had failed to take into account break premiums in the leases, nor
as a result of seven alleged instances where the CVA proposal contained
inaccuracies or omissions.

The judge agreed with the landlords that a reasonable creditor would have
been interested to know the likely value of equity interests being given to the
SSNs as part of the wider restructuring, but he said New Look’s failure to
disclose that information was not a material irregularity. The landlords had
been “told enough to enable them to make further enquiry if they thought it
relevant to their decision”, the judge said, and it was nevertheless unlikely to
have made any difference to their voting for the CVA.

Creditors were also entitled to know about the management incentive
scheme, he accepted, but said he could not see how that would have caused
a creditor to change its vote either.

Reactions

Lindsay Hingston, partner at Fresh�elds Bruckhaus Deringer in London, says Mr
Justice Zacaroli’s judgment “validates the basic technology that has been
used in a number of real estate-focused CVAs” and af�rms that there “are no
new bright lines restricting what can be done through a CVA”.

“This is the �rst of three judgments – the others concerning the Virgin Active
restructuring plan and the Regis CVA challenge – which between them will
be instrumental in informing how the restructuring of lease liabilities is
approached going forward,” Hingston adds.
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“It is not overly surprising that the landlords’ challenge to the New Look CVA
has been dismissed,” Mark Fine, a partner at McDermott Will & Emery in London,
said. “Succeeding with such a challenge is notoriously dif�cult and this has
been seen in the past.” 

Fine added: “Whilst the key challenges around unfair prejudice and
jurisdiction were rejected, Justice Zacaroli did provide guidance on where
unfair prejudice could be found in the future.”

Latham & Watkins’ Sum and Walker, as well as CVA supervisor Butters and
New Look’s counsel in the CVA, Adam Al-Attar of South Square, will be discussing
the future of CVAs at a webinar organised by GRR’s sister publication,
Lexology, on 13 May. For more details and to sign up, please visit the webinar’s
registration site.
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