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Advertising for medicines, and the health sector in general, is 
highly regulated in France, thus, pharmaceutical companies’ 
communications must be carried out within a strict framework. 
We will focus first on the emerging tactics deployed by pharma-
ceutical companies to rely on social media and influencers to 
boost their advertising campaigns and how the French regulator 
has begun to regulate such practices.

We will then broaden our reflections to recent trends in adver-
tising in the field of health in general, focusing especially on 
advertising made by physicians, to consider the forthcoming 
evolution of the regulatory framework following the legal saga 
initiated by the Vanderbroght ruling.

digital Communications by pharmaceutical Companies 
and partnership with Influencers
In the USA, the Food and Drugs Administration (FDA) ena-
bles the promotion of prescription drugs and over-the-counter 
medicines (OTCs) through social media, which includes pro-
motion by influencers. Thus, for example, Kim Kardashian was 
able to promote on Instagram a medicine for pregnancy nausea 
prescribed by her doctor. However, this has not come without 
controversy; on 28 January 2020 the FDA launched a public 
consultation on influencers’ marketing medicines. The consulta-
tion is designed with two mock studies relating to acne and an 
endometriosis medicines and aims to evaluate the perception 
of benefit and risks by the public in the context of direct-to-
consumer advertising by influencers. 

On our side of the Atlantic, promotion by influencers would 
be impossible. Celebrities cannot promote medicinal products 
on behalf of pharmaceutical companies because digital com-
munications by the latter come with a very strong responsibility 
towards patients. 

Online advertising of OTCs requires an authorisation from 
the French National Health Agency (ANSM) titled a “GP visa” 
before any diffusion, while communication on prescription 
medicines to the public is simply prohibited. However, nothing 
prevents pharmaceutical companies from conducting digital 
campaigns to promote their names and brand or to raise the 
public’s awareness on illnesses, by using digital tools such as 
partnership with influencers without going through the visa 
procedure before ANSM (which applies only to advertising of 
OTCs).

The tricky marriage between influencers and pharmaceutical 
companies
ANSM has released a guidance documents entitled “Charter for 
the communication and promotion of health products (medi-
cines and medical devices) on the internet and e-media”. In it, 
ANSM cautions that the aims of social networks (such as Face-
book, Twitter, Youtube, etc) conflict with the requirements set 
by the French Public Health Code (FPHC) and that advertising 
through such platforms would only be permitted if the “share”, 
“comments” and “like” options are disabled. ANSM provided 
several justifications for this decision. 

First, social media is based on linking the content of pages to 
comments and messages which content is free and uncontrol-
lable while advertising on OTCs requires prior approval from 
ANSM. 

Second, the manner in which influencers portray themselves 
on Instagram is so artificial that it inherently conflicts with the 
prohibition against publishing an advertisement that treats a 
medicinal product as a regular consumer product (pursuant to 
Article R5122-4 7° of FPHC).

Third, the public can also misinterpret the “like” feature display-
ing the number of people having clicked on the “like” button on 
the page. On a page specifically dedicated to a health product, 
the number of “likes” can indeed be interpreted as a certification 
of cure or even an endorsement when liked by a health profes-
sional (HPC) and both practices are not allowed according to 
pharmaceutical advertising regulations. Certifications of cure, 
however, are expressly prohibited by Article R51224-4 of the 
FPHC because advertising cannot suggest that the effect of the 
medicinal product is guaranteed. 

Endorsements by HPCs are similarly not allowed by Article 
R5122-4 6° of the FPHC which states that “Advertising for 
medicines to the general public cannot include any element 
that would refer to a recommendation from scientist, health 
professionals or persons who may, by virtue of their reputation, 
encourage the consumption of the medicine”. It is unlikely that 
an HCP would be permitted to “like” a promotional post on a 
medicinal product. This would conflict with their professional 
ethics and may constitutes indirect advertising which is cur-
rently prohibited by a general and absolute advertising ban to 
HCPs. Pharmacists are the only HPCs falling outside the scope 
of this absolute prohibition although their ability to promote 
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their pharmacies and OTCs is very limited. However, the legal 
framework is expected to evolve due to recent development at 
the European level as further detailed below.

Finally, from a liability perspective, given the contractual rela-
tionship between influencers and pharmaceutical companies, 
it is very likely that pharmaceutical companies as marketing 
authorisation holder (MAH) will be held responsible toward 
ANSM for the content of promotional posts published by the 
influencer. Therefore, it would be important to define precisely 
which posts could be published and ensure that they comply 
with the applicable legal framework. Such review is cumber-
some to set up and is an anathema to the instant nature of social 
networks. A more viable option would be for the pharmaceuti-
cal companies to entrust influencers to only repost an advertise-
ment that has already been authorised by ANSM, provided that 
the “like”, “share”, and “comment” functions are disabled.

In view of all of these constrains, the development of pharma-
ceutical advertising on social networks seems strongly compro-
mised. 

As a consequence, in order to take advantage of the rise of social 
networks pharmaceutical companies set up partnerships with 
influencers to inform the public on specific illnesses and pro-
mote their brands. For instance Novartis has sponsored a video 
- its logo appears briefly at the beginning of the video - recorded 
by Julien Ménielle, a former nurse operating the Youtube chan-
nel “Dans ton corps” (dedicated to the health and function-
ing of the human body), in which he details the mechanism 
of migraine. To date, the video has had 349 275 views on You-
tube. Video on medical information are currently the only way 
pharmaceutical companies can safely benefit from the fame of 
influencers. 

The Beginnings for legal Framework on the relationships 
Between pharmaceutical Industry and Influencers 
Since the Bertrand law dated 27 January 2011, known as the 
transparency statute, companies in the health sector have been 
obliged to show a certain degree of transparency in their rela-
tions with HPCs (interpreted in the broadest sense). Companies 
must publish on a public database certain information relating 
to agreements concluded with HPCs, but also with regards to 
the remuneration and benefits provided to such HPCs. 

Scope
Pursuant to Article L1453-1 of FPHC, companies manufactur-
ing and marketing health products or providing services associ-
ated with these products (eg, technical services, reimbursement 
services and communication and advertising services) have to 
disclose: 

(x) agreements entered into with (a) HCPs, (b) HPCs associa-
tions, (c) patients associations, (d) students and students asso-
ciations, (e) health facilities, (f) academies and foundation, (g) 
companies providing or participating to the initial or continu-
ing training for HCPs, (h) publishers of software to assist in 
prescription and delivery of medicinal products (i) companies 
publishing press, radio or television services and online public 
communication services (limited to specialised medical and sci-
entific press) (together the “Beneficiaries”) and specific infor-
mation relating to such agreements (eg, subject matter, date, and 
amount); and (y) all remunerations and (ii) direct or indirect 
benefits in cash or in kind exceeding EUR10 (including taxes) 
provided to the Beneficiaries. 

Reduced scope for cosmetic products
This transparency requirement is reduced for companies com-
mercialising and manufacturing tattoos, cosmetics and non-
corrective lens which must only disclose agreements related to 
biomedical research and safety evaluation or vigilance studies 
concluded with the Beneficiaries and the related remuneration 
and benefits. 

Exclusions
Benefits, rebates, reimbursement of expenses provided in con-
nection with commercial activities such as (x) distribution 
agreements, (y) supply agreements and (z) sale agreements are 
excluded from the scope of the reporting obligations set by the 
transparency statute. 

Disclosure
Specific information on benefits, remunerations and agreements 
must be published on a dedicated public website by 1 October 
of each year for the benefits, remunerations and agreements 
executed during the first half of the year and by 1 April of the 
next year for the benefits, remuneration and agreements execut-
ed during the second half of the year. Finally, failure to comply 
with the transparency statute may lead to criminal sanctions. 

Inclusion of influencers
While the list of the Beneficiaries was already extensive, influ-
encers who may have financial links of interest with the health 
and cosmetic industry were not yet included. The legislator 
decided to change the legal framework to take into account the 
development of advertising posts on social networks and part-
nerships between pharmaceutical companies and influencers 
within the limits described above. Indeed, it is important for 
the public to be aware of the relationships existing between the 
industry and influencers so that their audience can accurately 
understand publications made by the latter. 

Article 78 of the law No 2019-774 dated 24 July 2019 added 
influencers to the list of the Beneficiaries targeted by the trans-
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parency requirements (see L1453-1 7°bis of the FPHC). It estab-
lishes at the same time a generic definition of the influencers as 
“people who, in the media or on social networks, present one or 
more health products in order to influence the public”. First, one 
can note that it will be very difficult for pharmaceutical compa-
nies to apply this definition because it is complicated to assess 
the ability of an influencer to influence the public before he or 
she publishes any content related to the product. Companies 
will therefore automatically have to add a provision allowing 
the publication of information on the public website in service 
agreements executed with influencers. 

Second, the definition does not make it possible to measure the 
degree of fame that is deemed sufficient to consider that a per-
son effectively influences the audience he or she is addressing.

Information to disclose
Additionally, a decree No 2019-1530 published on 30 Decem-
ber 2019 has specified the required information that companies 
must disclose when they submit their declaration on the public 
website. Influencers must be identified by the name under which 
they exercise their activities. This decree will come into force as 
from a date fixed by an order by the Ministry of Health and 
no later than 1 January 2021. Currently information required 
to identify influencers is vague, especially when compared to 
those applicable to the identification of HCPs and students (ie, 
surname, first name, professional address or address of the edu-
cational institution). This may to be motivated by a willingness 
to maintain the confidentiality of personal data allowing the 
direct identification of influencers who carry out their activities 
under a pseudonym rather than their civil identity.

Entry into force
With regard to the entry into force of the new disclosure 
requirements, there is a conflict between the date of entry into 
force of Article 78 of the law No 2019-774 of July 2019 and its 
implementation decree of No 2019-1530 dated 30 December 
2019 (which, as mentioned above, will be applicable no later 
than 1 January 2021). 

Typically, a law becomes effective as of the date indicated in 
such law, or, by default, on the day after its publication in the 
Official Journal. In some cases, the entry into force of a law may 
be delayed when its adequate application depends on the clari-
fications provided by a regulatory decree. In the present case, 
the law No 2019-774 does not set specific provision regarding 
the entry into force of its Article 78. Moreover, there are good 
arguments to consider that the text of Article 78 is sufficiently 
explicit, clear and precise and does not require a regulatory 
decree for its implementation. It defines indeed without ambi-
guity the event giving rise to the obligation to provide informa-
tion on the public website: (x) the execution of an agreement, 

(y) the payment of a remuneration or (z) the grant of a benefit. 
Thus, it is legitimate to think that the date of entry into force 
of this new reporting obligation can be set as 27 July 2019 (ie, 
at the day after the publication of the law No 2019-774 in the 
Official Journal). This is important to due to criminal sanctions 
that may apply in case of failure to comply with such disclosure 
requirements.

next steps Toward the Broader Inclusion of Influencers in 
the pharmaceutical legal Framework
Scope
The transparency statute supplements the anti-kickback statute, 
a specific anti-bribery provision applicable to the health indus-
try (L1453-3 of the FPHC).

Anti-kickback statute prohibits HPCs, students, their associa-
tions and civil servants of health administrations from directly 
or indirectly receiving benefits in cash or in kind from targeted 
health sector companies. Such companies are the ones manufac-
turing or marketing health products (except tattoos, cosmetics 
and non-corrective lenses) whether or not such products are 
reimbursed by the mandatory social security regimes and pro-
viding health services. The concept of “health services” is not 
defined yet as it shall be clarified in statutory provisions which 
might be published later in March or April 2020. 

In addition to prohibiting the receipt of benefits for HPCs, the 
anti-kickback statute also prohibits the targeted health sector 
companies from offering or procuring such benefits to HPCs. 

Exceptions and exclusions
This general principle of prohibition is subject to exceptions and 
exclusions. With regards to the exceptions: (i) the remuneration 
for research activities, (ii) grants in cash or in kind allocated to 
research activities and (iii) hospitality offered at promotional, 
professional and scientific events are subject to the control of 
National Professional Boards or Regional Health Agency when 
there is no such boards (eg, speech therapists) either by prior 
authorisation or notification depending on a threshold not yet 
determined (but will be soon in the regulatory statutory provi-
sions to be publish latter this year). 

With regards to exclusions these include: (i) reasonable pay-
ment provided under a service agreement, (ii) proceeds from 
the exploitation or transfer of intellectual property rights relat-
ing to a health product, (iii) benefits, rebates, reimbursement 
of expenses provided in connection with commercial activi-
ties and benefit of negligible value (ie, EUR30 excluding taxes 
per HCPs per year) and granted in connection with the HPCs 
professional activities. As provided in the transparency statute, 
failure to comply with the Anti-kickback statute may also lead 
to criminal sanctions. 
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A first step
We are currently witnessing a trend in legislative changes which 
unifies the scope of the transparency and anti-kickback statutes 
so that they target the same companies and products. It is there-
fore surprising that only one of the statutes was amended by law 
no 2019-774 to address the relationship with the influencers. 
Why that might be can be found in the parliamentary debates. 
Initially, the law no 2019-774 was intended to prohibit compa-
nies in the health sector from offering advantages to influencers 
and persons carrying out advertising campaigns in favour of 
medical devices only. However, during the debate before the 
National Assembly, Agnès Buzyn, former Minister of Health, 
indicated that she proposed “as a first step to only include influ-
encers in the scope of the transparency mechanism”. Conse-
quently, the initial proposal on the anti-kickback statute was 
rejected in favour of the extension of the transparency statute 
only. The legislative changes in this area are therefore to be 
monitored with great attention, since the government clearly 
indicated that the inclusion of influencers in the scope of the 
reporting obligations was only a first step in the development 
of a broader legal framework regarding relationships between 
the health industry and the influencers.

The end of an absolute Ban of advertising by HCps
To continue on the forthcoming changes regarding the regula-
tion of advertising in the health sector, the legislator will soon 
adapt the current legal framework in order to enable HPCs to 
promote their profiles or their activities to the public, particu-
larly on the Internet. 

An absolute prohibition
The code of medical ethics, which is part of the regulatory part 
of the FPHC, currently provides in the second paragraph of 
Article R.4127-19 that “Medicine must not be practiced as a 
business. Any direct or indirect form of advertising, and par-
ticularly any decoration or sign giving a physician’s premises the 
appearance of a place of business is forbidden”. This prohibition 
is justified by the protection of public health. The Conseil d’Etat 
and the National Board of Physicians have interpreted such 
prohibition as precluding physicians from creating websites 
that highlight their personal profiles, the medical operations 
they perform on patients, the treatments they provide or the 
products they recommend and that go beyond simple objective 
information with scientific purposes. Notwithstanding this pro-
hibition, a few Instagram accounts of physicians registered with 
the National Board of Physicians who clearly use such media to 
promote their practices can be found online.

European boost
In two rulings No 419648 and 420225 dated 6 November 2019, 
the Conseil d’Etat invalidated the implicit decision of the Min-
ister of Health refusing to repeal the second paragraph of Arti-
cle R4127-19 of the FPHC prohibiting physicians from using 
direct or indirect form of advertising. These rulings are the 
direct consequences of the Vanderbroght ruling no C-339/15 
rendered on 4 May 2017 by the European Court of Justice (the 
ECJ). In Vanderbroght, the national court of Belgium sought 
the opinion of the ECJ in the context of criminal proceedings 
brought against Luc Vanderborght, a dentist accused of having 
advertised his dental services by means of “a large advertising 
pillar, of immodest size and appearance”, in local newspapers 
and on his website. 

The ECJ held that (i) the freedom to provide services laid down 
in Article 56 of the Treaty on the Functioning of the Europe-
an Union (TFEU) must be interpreted as precluding national 
legislation which imposes a general and absolute prohibition 
of any advertising relating to the provision of oral and dental 
care services, and (ii) the Directive on electronic commerce 
No 2000/31/CE must be interpreted as precluding national 
legislation, which imposes a general and absolute prohibition 
of any advertising relating to the provision of oral and dental 
care services, in as much as it prohibits any form of electronic 
commercial communications, including by means of a website 
created by a dentist. 

The prohibition of advertising is still currently applicable in 
France as the rulings have only invalidated a governmental 
decision refusing to repeal the prohibition of Article R4127-19 
of the FPHC. Therefore, physicians advertising their activities 
could in theory be sanctioned by the National Board of Physi-
cian or in the course a judicial proceedings. Nevertheless, any 
such sanction could be challenged, as it would be based on a 
statutory provision ruled illegal as contrary to European law.

Finally, redrafting the ethical principles prohibiting all forms 
of advertising by HPCs will certainly be a delicate matter for 
the government. It will have to strike the right balance between 
the non-commercial nature of the practice of medicine and the 
legitimate access to modern means of communication by phy-
sicians, which will become increasingly important. However, 
the rise of “physicians-influencers” is extremely unlikely here in 
France since, despite the European influence, the French legisla-
tor remains very conservative in terms of advertising carried out 
by HPCs and protection of the public health.
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mcdermott Will & emery was established in 1934 as a tax 
practice in Chicago and has grown its core practices and of-
fices around the globe. The firm partners with leaders around 
the world to fuel missions, knock down barriers and shape 
markets. With more than 1,100 lawyers across 20 locations on 
three continents – 11 US offices, eight European offices and a 

strategic alliance with MWE China Law Offices in Asia – the 
firm works seamlessly across practices, industries and geogra-
phies to deliver highly effective solutions that propel success. 
Looking to the future, the firm will continue to expand geo-
graphically and enhance existing practices, industry-focused 
practices and industry-focused strengths.
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