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I. [1.1] SCOPE OF CHAPTER
Subject-matter jurisdiction is the most fundamental aspect of any federal court case. Without
this jurisdiction, a federal district court is powerless to act. Since district courts possess limited
jurisdiction, the allegation and proof of subject-matter jurisdiction assume a more important role
than in state court actions. This chapter covers the basic types of subject-matter jurisdiction in the
district courts — federal question, diversity, and removal — and the requirements for each. This
chapter also discusses the judicially created doctrine of ancillary and pendent jurisdiction that
allows the district courts to entertain nonfederal claims in certain situations. Finally, this chapter
examines the problems resulting when the United States is a party and, in particular, the doctrine
of sovereign immunity.
Since federal subject-matter jurisdiction is a vast and complex area, any attempt to cover it in
a single chapter is necessarily limited. For a more comprehensive discussion of this area, the
practitioner is directed to the following multivolume works: James Wm. Moore et al., MOORE’S
FEDERAL PRACTICE (3d ed.) (MOORE’S); and Charles Alan Wright et al., FEDERAL
PRACTICE AND PROCEDURE (multivolume set, year and edition vary by volume) (Wright). A
further cautionary word is in order: This chapter does not cover personal jurisdiction. Please consult
Chapter 3 of this handbook for discussion of that topic.

II. FEDERAL JURISDICTION GENERALLY
A. [1.2] Limited Jurisdiction
Unlike state trial courts, which possess general jurisdiction over actions at law or suits in equity,
federal district courts have limited jurisdiction. Federal district courts are empowered to hear only
those cases that (1) are within the judicial power of the United States as defined in the Constitution
and (2) have been entrusted to them by a jurisdictional grant from Congress. The statutory grant
cannot extend jurisdiction beyond the limits of the Constitution; if it does, it is void. Hodgson v.
Bowerbank, 9 U.S. (5 Cranch) 303, 3 L.Ed. 108 (1809).
It has been suggested that the judicial power conferred by Article III, §2, of the U.S.
Constitution should be construed broadly and liberally since the Constitution is a permanent
document that has a wider purpose than a statute. However, any ambiguity or uncertainty in a
statutory grant of jurisdiction should be properly resolved by construing the statute against the
presence of federal question jurisdiction, particularly when a state court can hear the case and render
effective relief. See 15 MOORE’S FEDERAL PRACTICE §§100.20 – 100.25; Osborn v.
President, Directors & Company of Bank of United States, 22 U.S. (9 Wheat.) 738, 6 L.Ed. 204
(1824). The Supreme Court has stated that federal question jurisdiction under Article III of the
Constitution is broader than federal question jurisdiction under Title 28 of the U.S. Code, 28 U.S.C.
§1, et seq. (see 28 U.S.C. §1331). Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 76
L.Ed.2d 81, 103 S.Ct. 1962 (1983).
Due to the limited nature of its jurisdiction, parties cannot confer jurisdiction on a federal
district court by consent in the absence of some valid authorization. See Kanzelberger v.
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Kanzelberger, 782 F.2d 774 (7th Cir. 1986); Stockman v. LaCroix, 790 F.2d 584 (7th Cir. 1986)
(federal subject-matter jurisdiction cannot be conferred by consent of parties). A party also cannot
use the doctrine of estoppel to endow a federal district court with jurisdiction that it would not
otherwise possess. See American Fire & Casualty Co. v. Finn, 341 U.S. 6, 95 L.Ed. 702, 71 S.Ct.
534 (1951).
B. [1.3] Jurisdictional Allegations
The well-settled rule is that the party seeking to invoke the jurisdiction of the federal court must
demonstrate that the case is within its competence. See 13 Wright, FEDERAL PRACTICE AND
PROCEDURE §3522. The rationale for this rule is that an unconstitutional invasion of the powers
reserved to the states would occur if the federal courts were to entertain cases not within their
jurisdiction. A federal court is presumed to lack jurisdiction in a case until the existence of subjectmatter jurisdiction is proved. See Lehigh Min. & Manuf’g Co. v. Kelly, 160 U.S. 327, 40 L.Ed. 444,
16 S.Ct. 307 (1895).
Facts showing the existence of jurisdiction must be alleged affirmatively in the plaintiff’s
complaint. Federal Rule of Civil Procedure 8(a) states in part that “[a] pleading that states a claim
for relief must contain . . . a short and plain statement of the grounds for the court’s jurisdiction,
unless the court already has jurisdiction and the claim needs no new jurisdictional support.” If the
opposing party properly controverts these facts, the plaintiff has the burden of establishing
jurisdiction.
C. [1.4] Raising Lack of Subject-Matter Jurisdiction
Lack of subject-matter jurisdiction may be raised either by motion or in the responsive
pleading. Fed.R.Civ.P. 12(b). In contrast to lack of jurisdiction over the person, which is a waivable
defect, lack of subject-matter jurisdiction cannot be waived by the failure to raise it within the time
required by the Federal Rules of Civil Procedure. Fed.R.Civ.P. 12(h)(3) provides: “If the court
determines at any time that it lacks subject-matter jurisdiction, the court must dismiss the action.”
It is well settled that a federal court, whether district or appellate, is obliged to notice on its
own motion any want of subject-matter jurisdiction. See Liberty Mutual Insurance Co. v. Wetzel,
424 U.S. 737, 47 L.Ed.2d 435, 96 S.Ct. 1202 (1976). At least one commentator has questioned
whether a party who has invoked the federal court’s jurisdiction should be allowed to raise lack of
jurisdiction after this party has lost on the merits and has stated that an appellate court should rarely
raise lack of the district court’s jurisdiction on its own motion. 15 MOORE’S FEDERAL
PRACTICE, Ch. 100. Notwithstanding Moore’s opinion, the rule remains that lack of subjectmatter jurisdiction can be raised by the parties or the federal courts at any time. See Kanzelberger
v. Kanzelberger, 782 F.2d 774 (7th Cir. 1986) (federal courts are obliged to police constitutional
and statutory limits on their jurisdiction; that is why, even at appellate level, court must satisfy itself
that federal jurisdiction exists); Bender v. Williamsport Area School District, 475 U.S. 534, 89
L.Ed.2d 501, 106 S.Ct. 1326 (1986) (because federal courts are not courts of general jurisdiction
but have only power authorized by Article III of Constitution and statutes enacted by Congress
pursuant to Article III, every federal appellate court has special obligation to satisfy itself of its
own jurisdiction and that of lower courts even though parties are willing to concede jurisdiction).
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However, a federal court’s judgment or decree is not vulnerable to collateral attack because the
prior record failed to establish the existence of subject-matter jurisdiction or affirmatively showed
the lack of this jurisdiction. See Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371,
84 L.Ed. 329, 60 S.Ct. 317 (1940); Dowell v. Applegate, 152 U.S. 327, 38 L.Ed. 463, 14 S.Ct. 611
(1894).
D. [1.5] Eleventh Amendment Concerns
The Eleventh Amendment to the Constitution provides:
The Judicial power of the United States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any Foreign State.
Thus, from a plaintiff’s perspective, the Eleventh Amendment bars federal actions against a state
by citizens of another state or by aliens even though the case may satisfy other requirements for
diversity of citizenship or federal question jurisdiction. Moreover, the Eleventh Amendment has
been construed as prohibiting suits against a state by its own citizens. See Florida Department of
State v. Treasure Salvors, Inc., 458 U.S. 670, 73 L.Ed.2d 1057, 102 S.Ct. 3304 (1982); McDonald
v. State of Illinois, 557 F.2d 596 (7th Cir.), cert. denied, 98 S.Ct. 508 (1977). See also Thomas v.
State of Illinois, 697 F.3d 612 (7th Cir. 2012), in which the court found that the Eleventh
Amendment precluded an Illinois prisoner from suing the State of Illinois and/or one of its agencies
in a 42 U.S.C. §1983 action seeking injuries arising out of the alleged decrepit conditions of his
prison cell. This concept was reinforced by the Supreme Court in Seminole Tribe of Florida v.
Florida, 517 U.S. 44, 134 L.Ed.2d 252, 116 S.Ct. 1114 (1996), so that the Eleventh Amendment’s
bar presently applies to all suits brought by an individual against a nonconsenting state as long as
Congress has not abrogated the state’s immunity pursuant to legislation passed with the requisite
constitutional power. Actions against states by the United States or by another state, however, are
not prohibited by the Eleventh Amendment and are permissible because they come within the
original jurisdiction of the Supreme Court under Article III, §2, of the U.S. Constitution. 13 Wright,
FEDERAL PRACTICE AND PROCEDURE §3524. From a defendant’s perspective, the Eleventh
Amendment can serve as either a total bar or a factor that limits the relief against the state or against
state officers. Id.
1. [1.6] Determining Real Party in Interest
Because the Eleventh Amendment provides immunity in certain situations in which the state is
not a party of record, federal courts will look to the essential nature of the proceeding to determine
the “real party” in interest. See Carey v. Quern, 588 F.2d 230 (7th Cir. 1978). Generally, if the
party bringing the action ultimately seeks to recover money from the state treasury, the court will
deem the state the real party in interest and dismiss the case when the Eleventh Amendment
immunity is invoked. See Edelman v. Jordan, 415 U.S. 651, 39 L.Ed.2d 662, 94 S.Ct. 1347 (1974);
Cannon v. University of Health Sciences/Chicago Medical School, 710 F.2d 351 (7th Cir. 1983).
The same result applies when the complaint is drafted as either a request for a declaratory judgment
or a temporary restraining order that would result in a payment from the state’s treasury. See
Council 31 of American Federation of State, County & Municipal Employees, AFL-CIO v. Quinn,
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680 F.3d 875 (7th Cir. 2012); McDonough Associates, Inc. v. Grunloh, 722 F.3d 1043 (7th Cir.
2013). Eleventh Amendment immunity will not apply if the state voluntarily supplied state funds
to its state agency to fund the agency’s potential liability. In such a case, the Third Circuit has found
that Eleventh Amendment immunity does not exist if the agency could have paid any judgment out
of non-state funds. Christy v. Pennsylvania Turnpike Commission, 54 F.3d 1140 (3d Cir. 1995). A
review of the caselaw in this area reveals that political subdivisions such as counties, municipalities,
municipal agencies, or officers thereof do not enjoy any Eleventh Amendment immunity because
federal courts have determined that these entities are sufficiently distinct from the state. See, e.g.,
Scott v. Greenville County, 716 F.2d 1409 (4th Cir. 1983); Reeves v. City of Jackson, Mississippi,
532 F.2d 491 (5th Cir. 1976); Mackey v. Stanton, 586 F.2d 1126 (7th Cir. 1978).
The treatment given by the federal courts to state agencies, however, has focused on various
factors associated with the status and character of each agency, including the degree of autonomy
it enjoys and the source of funds to pay the recovery. Compare Miller-Davis Co. v. Illinois State
Toll Highway Authority, 567 F.2d 323, 327 (7th Cir. 1977), in which the court concluded that a
determination of whether a state agency is in fact an alter ego of the state, and hence entitled to
Eleventh Amendment protection, is dependent on the critical factor of whether the judgment will
have to be paid out of the state treasury, with Thiel v. State Bar of Wisconsin, 94 F.3d 399, 401 (7th
Cir. 1996), in which the Seventh Circuit, relying on Seminole Tribe of Florida v. Florida, 517 U.S.
44, 134 L.Ed.2d 252, 116 S.Ct. 1114, 1124 (1996), determined that the effect of the lawsuit on the
state treasury was the least important factor. See also Tucker v. Williams, 682 F.3d 654 (7th Cir.
2012), in which the court observed that an entity’s financial autonomy from the state (or lack
thereof) is the most important factor. Accordingly, courts have not granted Eleventh Amendment
immunity to school districts (see Travelers Indemnity Co. v. School Board of Dade County, Florida,
666 F.2d 505 (11th Cir. 1982)) and highway departments (see Miller-Davis, supra) when the
actions were to seek recovery from segregated funds, but courts have afforded Eleventh
Amendment immunity to state universities (see Cannon, supra) and correctional facilities (see
Adden v. Middlebrooks, 688 F.2d 1147 (7th Cir. 1982)). The existence of a segregated, specialpurpose trust fund, however, does not always strip the agency of its immunity. Thus, in actions in
which the plaintiff seeks recovery from a special fund, the court will examine the source of the fund
and apply an Eleventh Amendment bar if the fund has no financial independence from the state
treasury. See Carey, supra.
2. [1.7] Actions Against State Officials
Generally, the Eleventh Amendment does not bar a personal action against a state official since
the liability will be borne by the officer and not the state. See Thomas v. State of Illinois, 697 F.3d
612 (7th Cir. 2012). In actions in which the plaintiff seeks a monetary recovery, however, the court
will permit the state to invoke Eleventh Amendment immunity if the officer is being sued as a
representative of a state action and if the plaintiff seeks direct compensation from state funds. See
Edelman v. Jordan, 415 U.S. 651, 39 L.Ed.2d 662, 94 S.Ct. 1347 (1974).
This general rule, however, has not been applied to lawsuits in which the defendants have
asserted Eleventh Amendment immunity because the state had provided mechanisms for
reimbursement to the defendants. Huang v. Johnson, 251 F.3d 65 (2d Cir. 2001); Gary A. v. New
Trier High School District No. 203, 796 F.2d 940 (7th Cir. 1986). This is so, the Seventh Circuit
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has concluded, because a state may not by state law expand a limited constitutional immunity. Gary
A., supra, 796 F.2d at 945. Moreover, a state agency cannot create its own Eleventh Amendment
immunity by structuring its resources so as to pay all damages out of state funds. Thus, the critical
issues in this area are the state agency’s level of autonomy and the sources of funding for the
judgment. See Sherman v. Curators of University of Missouri, 16 F.3d 860, 864 – 865 (8th Cir.
1994).
The Eleventh Amendment, however, will not bar actions in which the plaintiff seeks relief other
than damages if the officer has some connection with the enforcement of an alleged
unconstitutional law since an official who acts unconstitutionally “is . . . stripped of his official or
representative character.” Ex parte Young, 209 U.S. 123, 52 L.Ed. 714, 28 S.Ct. 441, 454 (1908).
Hence, the Eleventh Amendment does not prohibit actions in which the plaintiff seeks prospective
relief against state officers who are accused of violating federal statutes or provisions of the U.S.
Constitution. See Cory v. White, 457 U.S. 85, 72 L.Ed.2d 694, 102 S.Ct. 2325 (1982). However,
the Eleventh Amendment will bar a lawsuit against a state official if the complaint fails to raise any
violation of federal law and merely seeks relief on the basis of state law since the complaint “does
not vindicate the supreme authority of federal law.” Pennhurst State School & Hospital v.
Halderman, 465 U.S. 89, 79 L.Ed.2d 67, 104 S.Ct. 900, 911 (1984). But see Komyatti v. Bayh, 96
F.3d 955 (7th Cir. 1996), in which the court found that the Eleventh Amendment bar would not
apply when a state official agreed in a federal consent order to act in the future in accordance with
state statute and the lawsuit was filed to enforce the terms of the consent decree.
Generally, federal courts will grant only prospective injunctive and declaratory relief against
state officers but may order state funds to be spent in compliance with the injunction (as long as
the relief is neither retroactive nor compensatory in nature) and assess attorneys’ fees under the
Civil Rights Attorney’s Fees Awards Act of 1976, Pub.L. No. 94-559, 90 Stat. 2641. See 42 U.S.C.
§1988; Hutto v. Finney, 437 U.S. 678, 57 L.Ed.2d 522, 98 S.Ct. 2565 (1978); Buckhanon v. Percy,
708 F.2d 1209 (7th Cir. 1983); Harris v. Harvey, 605 F.2d 330 (7th Cir. 1979). Moreover, if the
action asserts individual and personal tort liability against a state officer for a deprivation of rights,
there is no Eleventh Amendment bar to a claim for monetary damages, including reasonable
attorneys’ fees. See Samuel v. University of Pittsburgh, 538 F.2d 991 (3d Cir. 1976).
3. [1.8] Consent and Waiver
Once the court determines that an action is one against the state, the state may either invoke
the Eleventh Amendment immunity or consent to the suit and waive its immunity by making a
voluntary appearance, by enacting a state statute authorizing an attorney acting on behalf of the
state to waive immunity, or by other conduct indicating a waiver, such as seeking removal of the
case to federal court. See Lapides v. Board of Regents of University System of Georgia, 535 U.S.
613, 152 L.Ed.2d 806, 122 S.Ct. 1640 (2002); 13 Wright, FEDERAL PRACTICE AND
PROCEDURE §3524. See also Gallagher v. Continental Insurance Co., 502 F.2d 827 (10th Cir.
1974); Marrapese v. State of Rhode Island, 500 F.Supp. 1207 (D.R.I. 1980); Vargas v. Trainor,
508 F.2d 485 (7th Cir. 1974). Indeed, if Eleventh Amendment immunity is not raised by the
defendant or the court, it could be forfeited altogether. See Indiana Protection & Advocacy Services
v. Indiana Family & Social Services Administration, 603 F.3d 365 (7th Cir. 2010). The court,
however, will find waiver only
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where [it is] stated “by the most express language or by such overwhelming
implications from the text as (will) leave no room for any other reasonable
construction.” Edelman v. Jordan, 415 U.S. 651, 39 L.Ed.2d 662, 94 S.Ct. 1347, 1361
(1974), quoting Murray v. Wilson Distilling Co., 213 U.S. 151, 53 L.Ed. 742, 29 S.Ct. 458,
464 (1909).
See also Silver v. Baggiano, 804 F.2d 1211 (11th Cir. 1986). Generally, implicit waivers based on
the text of the state statues will not do, since the court must be highly confident that the state really
did intend to allow itself to be sued in federal court. See Nuñez v. Indiana Department of Child
Services, 817 F.3d 1042, 1046 (7th Cir. 2016), in which the court found that Indiana’s incorporation
of the Fair Labor Standard Act’s requirements into state employees’ employment contracts was not
tantamount to a waiver of Eleventh Amendment immunity. Hence, participation in a federal
program by the state or acceptance of funds thereof does not waive Eleventh Amendment immunity
in the absence of an explicit condition to this participation by Congress. See Atascadero State
Hospital v. Scanlon, 473 U.S. 234, 87 L.Ed.2d 171, 105 S.Ct. 3142 (1985); Williamson Towing Co.
v. State of Illinois, 534 F.2d 758 (7th Cir. 1976). Moreover, a state’s decision to waive its commonlaw sovereign immunity to permit actions against it in state courts is insufficient to effect an
Eleventh Amendment waiver in the absence of an express provision to this effect. See Kennecott
Copper Corp. v. State Tax Commission, 327 U.S. 573, 90 L.Ed. 862, 66 S.Ct. 745 (1946);
McDonald v. State of Illinois, 557 F.2d 596 (7th Cir.), cert. denied, 98 S.Ct. 508 (1977). Similarly,
even if a state has waived its sovereign immunity, it can limit the forum in which the state can be
sued. Kennecott Copper, supra; McDonald, supra. However, once a waiver has been found, the
relief available to the plaintiff is not limited by the Eleventh Amendment. 13 Wright §3524.4.

III. [1.9] FEDERAL QUESTION JURISDICTION
Article III, §2, of the Constitution extends federal judicial power to “all Cases, in Law and
Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which
shall be made, under their Authority.” The corresponding statutory grant of jurisdiction is contained
in 28 U.S.C. §1331, which provides: “The district courts shall have original jurisdiction of all civil
actions arising under the Constitution, laws, or treaties of the United States.” Jurisdiction under
§1331 has been labeled “federal question” jurisdiction.
While this federal question jurisdiction was one of the principal reasons the Constitution
authorized Congress to create a system of inferior federal courts, with one short-lived exception, it
was not until 1875 that Congress gave the federal courts original jurisdiction over cases arising
under the Constitution, laws, or treaties of the United States. Although the language of §1331
parallels that of Article III, §2, of the Constitution, the Supreme Court has never held that statutory
federal question jurisdiction is identical to Article III federal question jurisdiction; in fact, the Court
has stated that Article III federal question jurisdiction is broader than this jurisdiction under §1331.
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 76 L.Ed.2d 81, 103 S.Ct. 1962 (1983).
Federal question jurisdiction under §1331 is independent of other statutory grants of
jurisdiction. However, an action that would fall within its scope cannot be brought in district court
if another court has been given exclusive jurisdiction over that kind of case (e.g., district courts do
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not have jurisdiction under §1331 of a suit that must be brought exclusively in the United States
Court of Federal Claims). Cape Fox Corp. v. United States, 456 F.Supp. 784 (D. Alaska 1978),
rev’d in part, 646 F.2d 399 (9th Cir. 1981), transferred to United States Claims Court, 4 Cl.Ct. 223
(1983).
A. Requirements for Federal Question Jurisdiction Under 28 U.S.C. §1331
1. [1.10] “Arising Under”
Federal question jurisdiction exists only when the action “aris[es] under” the Constitution,
laws, or treaties of the United States. 28 U.S.C. §1331. The federal courts have not yet developed
any clear test to determine which cases “arise under” federal law. Fortunately, this lack of clarity
does not create significant problems since relatively few cases raise a serious question as to
jurisdiction. See 13D Wright, FEDERAL PRACTICE AND PROCEDURE §3562.
The first major pronouncement on the meaning of “arising under” came in Osborn v. President,
Directors & Company of Bank of United States, 22 U.S. (9 Wheat.) 738, 6 L.Ed. 204 (1824). In
Osborn, the Supreme Court, construing the Article III, §2, grant of federal question jurisdiction,
developed the following oft-repeated test for determining the federal nature of an action: whether
“the title or right set up by the party, may be defeated by one construction of the constitution or law
of the United States, and sustained by the opposite construction, provided the facts necessary to
support the action be made out.” 22 U.S. (9 Wheat.) at 822. According to one commentator, the
Osborn definition of “arising under,” that a federal question exists when federal law is an ingredient
of the claim, has been rejected in construing §1331. See 13D Wright §3562. However, the Osborn
test appears to retain validity in construing the scope of the “arising under” jurisdiction conferred
by Article III, §2, of the Constitution. See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480,
76 L.Ed.2d 81, 103 S.Ct. 1962 (1983).
Justice Holmes, in American Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 60 L.Ed.
987, 36 S.Ct. 585, 586 (1916), stated that “[a] suit arises under the law that creates the cause of
action.” This “creation” test has been said to be more useful for inclusion than exclusion (see T.B.
Harms Co. v. Eliscu, 339 F.2d 823 (2d Cir. 1964)) and was not followed by the Supreme Court in
Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 65 L.Ed. 577, 41 S.Ct. 243 (1921) (but see
dissent of Justice Holmes).
For many years, Gully v. First Nat. Bank in Meridian, 299 U.S. 109, 81 L.Ed. 70, 57 S.Ct. 96
(1936), was most often relied on in determining whether an action “arises under” federal law. In
Gully, the state tax collector for Mississippi sued to collect taxes from a national bank. National
banks are immune from state taxation except to the extent that Congress has allowed them to be
taxed. The lower courts had held that the case was properly removed from state court because the
power to lay a tax on the shares of a national bank had its origin and measure in a provision of a
federal statute (12 U.S.C. §548 (1926)) and that by necessary implication the plaintiff counted on
the statute in suing for the tax. The Supreme Court disagreed, finding that the basis of the suit was
the state statute’s authorizing the imposition of the tax even though federal law consented to the
taxation. Writing for the court, Justice Cardozo stated:
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Here the right to be established is one created by the state. If that is so, it is
unimportant that federal consent is the source of state authority. To reach the
underlying law we do not travel back so far. By unimpeachable authority, a suit
brought upon a state statute does not arise under an act of Congress or the
Constitution of the United States because prohibited thereby. . . . With no greater
reason can it be said to arise thereunder because permitted thereby.
***
. . . If we follow the ascent far enough, countless claims of right can be discovered to
have their source or their operative limits in the provisions of a federal statute or in
the Constitution itself. . . . To set bounds to the pursuit, the courts have formulated
the distinction between controversies that are basic and those that are collateral,
between disputes that are necessary and those that are merely possible. We shall be
lost in a maze if we put that compass by. [Citation omitted.] 57 S.Ct. at 99 – 100.
The above passage indicates that a suit or an agreement between private parties does not raise
a federal question merely because the agreement was authorized by federal law or a federal agency
approved it. 13D Wright §3562. The passage also points out that for federal question jurisdiction
to exist, federal law must be a direct element in the plaintiff’s claim. See §1.13 below on the
requirement of substantiality.
In Coleman v. United States, Bureau of Indian Affairs, 715 F.2d 1156 (7th Cir. 1983), the court
stated that the boundaries for determining whether a claim “arises under” federal law are those
enunciated in Gully, supra. According to the Seventh Circuit, the Gully test “requires a genuine
and present controversy shown in the complaint, invoking a right or immunity such that it will be
supported if one construction of the law is accepted and defeated if another construction is
followed.” 715 F.2d at 1161. While purportedly adopting the Gully rule, the Seventh Circuit’s
characterization of this test appears to be merely a restatement of the language in Osborn, supra,
regarding the meaning of “arising under.”
The Supreme Court endorsed a broader definition of what constitutes a federal question. In
Franchise Tax Board of State of California v. Construction Laborers Vacation Trust for Southern
California, 463 U.S. 1, 77 L.Ed.2d 420, 103 S.Ct. 2841, 2856 (1983), the Court stated that Congress
has given district courts jurisdiction to hear, either originally or by removal, “only those cases in
which a well-pleaded complaint establishes either that federal law creates the cause of action or
that the plaintiff’s right to relief necessarily depends on resolution of a substantial question of
federal law.” Thus, according to the Court, state-created claims may fall within federal question
jurisdiction if the plaintiff’s claim involves a substantial question of federal law. However, most
cases involving a state claim will not come within the parameters of federal question jurisdiction
due to the well-pleaded complaint rule. See §1.12 below for a discussion of this rule.
In Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 92 L.Ed.2d 650, 106 S.Ct.
3229 (1986), the Supreme Court considered whether a complaint alleging a violation of a federal
statute as part of a state cause of action stated a claim “arising under” the Constitution, laws, or
treaties of the United States. In Merrell Dow, the plaintiffs alleged that the mothers’ ingestion of
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the drug Bendectin had caused birth defects. They asserted several causes of action, including one
claiming that the drug was “misbranded” in violation of the Food, Drug, and Cosmetic Act (FDCA),
ch. 675, 52 Stat. 1040 (1938), which was a rebuttable presumption of negligence and the proximate
cause of the injuries. 106 S.Ct. at 3221. The defendant, Merrell Dow Pharmaceuticals, filed a
petition for removal to federal district court, and the plaintiffs filed a motion to remand on the
ground that the district court lacked jurisdiction. The parties agreed that there was no private,
federal cause of action or remedy for violations of the FDCA.
The Supreme Court held that the plaintiffs’ complaint that alleged a violation of a federal statute
as an element of a state cause of action did not state a claim “arising under” the Constitution, laws,
or treaties of the United States when Congress had determined that there should be no private,
federal cause of action for the violation. The Court concluded that
the congressional determination that there should be no federal remedy for the
violation of this federal statute is tantamount to a congressional conclusion that the
presence of a claimed violation of the statute as an element of a state cause of action
is insufficiently “substantial” to confer federal-question jurisdiction. 106 S.Ct. at 3235.
In a footnote, the Court indicated that its past decisions on the scope of federal question
jurisdiction can best be understood as an evaluation of the nature of the federal interest at stake.
This suggests that federal question jurisdiction may depend on the substantiality or importance of
the federal interest involved in the case. 106 S.Ct. at 3235 n.12. In Saturday Evening Post Co. v.
Rumbleseat Press, Inc., 816 F.2d 1191 (7th Cir. 1987), the Seventh Circuit Court of Appeals
questioned the Supreme Court’s suggestion in that footnote that a case may arise under federal law
if it is apparent that issues of federal law predominate even if federal law is not the basis of the
plaintiff’s claim.
In a case interpreting the scope of 28 U.S.C. §1338, which gives the district courts jurisdiction
over any civil action “arising under” any federal statute relating to patents, the Supreme Court held
that the action did not arise under federal patent law because there were “reasons completely
unrelated to the provisions and purposes” of the federal patent laws why the plaintiffs “may or may
not be entitled to the relief” they sought. Christianson v. Colt Industries Operating Corp., 486 U.S.
800, 100 L.Ed.2d 811, 108 S.Ct. 2166, 2175 – 2176 (1988), quoting Franchise Tax Board, supra,
103 S.Ct. at 2855. The Court found that the patent law issue, while arguably necessary to at least
one theory under each claim, was not necessary to the overall success of either of the plaintiffs’
claims, and thus the action did not arise under federal patent law.
The Fifth Circuit Court of Appeals relied on the Supreme Court’s reasoning in Christianson in
finding that the district court lacked jurisdiction over the plaintiff’s wrongful-discharge claim. Willy
v. Coastal Corp., 855 F.2d 1160 (5th Cir. 1988). The court concluded that even if the federal
statutes cited by the plaintiff provided a private, federal remedy, the plaintiff’s wrongful-discharge
claim did not arise under federal law because the plaintiff alleged alternative theories of recovery
for which resolution of federal law was not essential. Since all of the plaintiff’s theories did not
depend on federal law for success, the action did not arise under federal law. The court also noted
that the federal issues were not in the forefront of the case but were collateral and not substantial
in relation to the claim as a whole, which was essentially one under state law.
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There is little difficulty in finding federal question jurisdiction if federal law provides both the
substantive right and the remedy. Jurisdiction also exists if federal law grants the substantive right
and a remedy may fairly be implied from this right. See Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Curran, 456 U.S. 353, 72 L.Ed.2d 182, 102 S.Ct. 1825 (1982). The more difficult question
arises when the federal statute provides for a remedy in state court but does not expressly state that
an individual may file a claim in federal court. In such a circumstance, one federal court (see
International Science & Technology Institute, Inc. v. Inacom Communications, Inc., 106 F.3d 1146
(4th Cir. 1997)) has held that only the state court had jurisdiction to adjudicate such a claim, while
the Supreme Court, in Mims v. Arrow Financial Services, LLC, 565 U.S. 368, 181 L.Ed.2d 881,
132 S.Ct. 740 (2012), found, in the context of a claim under the Telephone Consumer Protection
Act, that a plaintiff could proceed in federal court. Moreover, a substantial claim that a remedy may
be implied from a federal statute is probably sufficient for jurisdiction. See 13D Wright §3562. See
O’Quinn v. Manuel, 773 F.2d 605 (5th Cir. 1985) (jurisdiction is taken as matter of course in those
cases in which federal law provides both substantive rights and remedy for violation of those
rights).
Rather than attempting to discern or formulate a test as to when a case “arises under” federal
law, it is probably better to recognize that the existing definitions and tests are neither analytical
nor entirely logical. See American Law Institute, STUDY OF THE DIVISION OF
JURISDICTION BETWEEN STATE AND FEDERAL COURTS, p. 179 (1969). Pragmatic
considerations, such as judicial economy and convenience, should also be taken into account in
determining whether jurisdiction exists in a debatable case.
2. [1.11] Constitution, Laws, or Treaties of the United States
Once the “arising under” requirement of 28 U.S.C. §1331 is satisfied, the next step is
determining what is meant by “the Constitution, laws, or treaties of the United States.” The
Supreme Court has repeatedly held that federal question jurisdiction encompasses those cases that
directly depend on the construction of the Constitution. See Davis v. Passman, 442 U.S. 228, 60
L.Ed.2d 846, 99 S.Ct. 2264 (1979). If the Constitution does not provide the remedy that the plaintiff
is seeking, jurisdiction will still exist as long as the plaintiff has a substantial claim that the
Constitution grants such a remedy. See Bell v. Hood, 327 U.S. 678, 90 L.Ed. 939, 66 S.Ct. 773
(1946). A later determination that the Constitution provides no remedy will result in dismissal of
the case on the merits, not for lack of jurisdiction.
However, federal question jurisdiction does not extend to actions that rely on the Full Faith and
Credit Clause of the Constitution (U.S.CONST. art. IV, §1). The relationship of that constitutional
provision to the claim is not sufficiently direct so that the case is one “arising under” the
Constitution.
In holding that the Parental Kidnaping Prevention Act of 1980, Pub.L. No. 96-611, §§6 – 10,
94 Stat. 3568, does not provide an implied cause of action in federal court to determine which of
two conflicting state custody decisions is valid, the Supreme Court noted that the Full Faith and
Credit Clause, in either its constitutional or its statutory incarnation, does not give rise to an implied
federal cause of action. Thompson v. Thompson, 484 U.S. 174, 98 L.Ed.2d 512, 108 S.Ct. 513
(1988).

1 — 14

WWW.IICLE.COM

SUBJECT-MATTER JURISDICTION OF FEDERAL DISTRICT COURTS

§1.12

The phrase “laws . . . of the United States” in 28 U.S.C. §1331 includes acts of Congress and
administrative regulations or executive orders promulgated pursuant to an act of Congress. The
Fifth Circuit Court of Appeals held that Fed.R.Civ.P. 11 is not a “law” within the meaning of §1331
but is instead a regulator of a party’s proceedings once the party is in federal court pursuant to
another, independent jurisdictional grant. Port Drum Co. v. Umphrey, 852 F.2d 148 (5th Cir. 1988).
The court concluded that the Federal Rules of Civil Procedure only implement the exercise of
jurisdiction otherwise conferred by Congress and do not provide an independent basis for parties
without any other jurisdictional grant to get into federal court in the first place. According to one
commentator, the sounder view is that an action based on a state statute that incorporates an act of
Congress or other federal law does not give rise to federal question jurisdiction. 13D Wright,
FEDERAL PRACTICE AND PROCEDURE §3563. See also Nuclear Engineering Co. v. Scott,
660 F.2d 241 (7th Cir. 1981), overruled on other grounds by Groves v. United States, 941 F.3d 315
(7th Cir. 2019). Federal question jurisdiction also may not extend to cases relying on a federal
statute that incorporates state law. See Shoshone Mining Co. v. Rutter, 177 U.S. 505, 44 L.Ed. 864,
20 S.Ct. 726 (1900); Roecker v. United States, 379 F.2d 400 (5th Cir. 1967); Bell & Beckwith v.
United States, Internal Revenue Service, 766 F.2d 910 (6th Cir. 1985) (holding that since only issue
in controversy was one of state law, albeit state law incorporated into federal law, controversy did
not arise under federal law within meaning of §1331).
The term “laws” in §1331 also includes federal common law:
We see no reason not to give “laws” its natural meaning . . . and therefore conclude
that §1331 jurisdiction will support claims founded upon federal common law as well
as those of a statutory origin. [Citation omitted.] State of Illinois v. City of Milwaukee,
Wisconsin, 406 U.S. 91, 31 L.Ed.2d 712, 92 S.Ct. 1385, 1391 (1972).
The extension of federal question jurisdiction to suits involving treaties is of limited
significance because rarely will the relationship of the treaty to the plaintiff’s claim be sufficiently
direct to satisfy the “arising under” test. For purposes of federal question jurisdiction, the phrase
“treaties of the United States” encompasses treaties between the United States and Native American
tribes.
3. [1.12] Well-Pleaded Complaint Rule
The scope of jurisdiction conferred by 28 U.S.C. §1331 is narrowed by the federal courts’
application of a rigid pleading requirement known as the “well-pleaded complaint rule.” According
to this rule, the existence of federal question jurisdiction must appear from the well-pleaded
allegations of the plaintiff’s complaint. Adherence to this rule has the following implications:
a. An answer or compulsory counterclaim that raises a federal defense will not give rise to
federal question jurisdiction. See Phillips Petroleum Co. v. Texaco, Inc., 415 U.S. 125, 39 L.Ed.2d
209, 94 S.Ct. 1002 (1974); Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc., 535 U.S.
826, 153 L.Ed.2d 13, 122 S.Ct. 1889 (2002).
b. A plaintiff cannot invoke federal question jurisdiction by anticipating in the complaint a
defense that the defendant will raise. See Louisville & Nashville R.R. v. Mottley, 211 U.S. 149, 53
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L.Ed. 126, 29 S.Ct. 42 (1908). See also Cook County Republican Party v. Sapone, 870 F.3d 709,
712 (7th Cir. 2017), in which the court observed that the plaintiff’s claim did not “arise under” the
Constitution, laws, or treaties of the United States since the defendants could only assert a federal
defense to a lawsuit that was fundamentally about state law and a private organization’s bylaws.
c. A plaintiff cannot create federal question jurisdiction by making allegations in the
complaint that are not required by “nice” pleading rules.
For example, if title to land is in doubt because of some matter of federal law, federal question
jurisdiction exists to entertain a bill to remove a cloud on title but not a suit to quiet title since
allegations of the nature of the cloud are proper in the first action but not in the second. 13D Wright,
FEDERAL PRACTICE AND PROCEDURE §3566.
A corollary of the well-pleaded complaint rule is that the plaintiff is master of the claim. Thus,
if faced with a choice between state or federal theories of recovery, the plaintiff alone decides
whether to include the federal claim in the complaint, thereby giving rise to federal question
jurisdiction. See Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 57 L.Ed. 716, 33 S.Ct. 410
(1913). However, the plaintiff is not master of the claim if a federal statute has been found to be so
strongly preemptive that it has taken over an entire subject matter and made it inherently federal.
See Turek v. General Mills, Inc., 662 F.3d 423 (7th Cir. 2011), in which the Seventh Circuit noted
that if complete preemption applies, the plaintiff’s state law claim is essentially a federal claim that
can be removed even if there is not complete diversity. Conversely, if the defendant’s preemption
argument is a species of ordinary preemption, then all the defendant has is a defense that must be
asserted in state court unless the defendant can establish complete diversity to support a removal
petition. See Hughes v. United Air Lines, Inc., 634 F.3d 391 (7th Cir. 2011). An example of such a
statute is §301 of the Taft-Hartley Act (i.e., the Labor Management Relations Act, 1947, ch. 120,
61 Stat. 136). See 29 U.S.C. §185. See also Eugenia Hospital v. Kim, 844 F.Supp. 1030 (E.D.Pa.
1994), in which the court similarly observed that once an area of state law has been completely
preempted by an act of Congress, any claim based on the preempted state law is considered from
its inception a federal claim.
However, in Caterpillar Inc. v. Williams, 482 U.S. 386, 96 L.Ed.2d 318, 107 S.Ct. 2425 (1987),
the Supreme Court held that the respondents’ state law complaint for breach of individual
employment contracts was not completely preempted by §301 of the Taft-Hartley Act and therefore
not removable to federal district court. The Court found that §301 states nothing about the content
or validity of individual employment contracts. Moreover, the respondents’ complaint was not
substantially dependent on interpretation of the collective-bargaining agreement, so §301 did not
preempt it.
Another example of a federal statute that is strongly preemptive is the Employee Retirement
Income Security Act of 1974 (ERISA), Pub.L. No. 93-406, 88 Stat. 829. In Metropolitan Life
Insurance Co. v. Taylor, 481 U.S. 58, 95 L.Ed.2d 55, 107 S.Ct. 1542 (1987), the Supreme Court
held that a former employee’s breach-of-contract claim and tort claims for retaliatory discharge and
wrongful termination of disability benefits against his former employer and its insurer were
preempted by ERISA since they related to an employee benefits plan. See Pilot Life Insurance Co.
v. Dedeaux, 481 U.S. 41, 95 L.Ed.2d 39, 107 S.Ct. 1549 (1987). Moreover, the former employee’s
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action fell directly under §502(a)(1)(B) of ERISA (29 U.S.C. §1132(a)(1)(B)), which provides an
exclusive federal cause of action for resolution of these disputes since it was a suit by a beneficiary
to recover benefits from a covered plan. Removal of the action to federal district court was therefore
proper since it was preempted by ERISA and came within the scope of §502(a)(1)(B). The Court
found that, as with §301 of the Taft-Hartley Act, the intent of Congress to preempt this area was
clearly manifested, so this action arose under federal law even though federal preemption is
normally a defense, which would not suffice for federal jurisdiction under the well-pleaded
complaint rule.
The well-pleaded complaint rule does not cause serious problems in conventional litigation but
does create confusion with regard to declaratory judgment actions. The present rule is that a
declaratory judgment action falls within federal question jurisdiction only if the underlying
coercive action is within this jurisdiction. See Franchise Tax Board of State of California v.
Construction Laborers Vacation Trust for Southern California, 463 U.S. 1, 77 L.Ed.2d 420, 103
S.Ct. 2841 (1983). The Seventh Circuit, in Wisconsin Interscholastic Athletic Ass’n v. Gannett Co.,
658 F.3d 614 (7th Cir. 2011), also determined that the Declaratory Judgment Act, ch. 512, 48 Stat.
955 (1934), does not furnish an independent basis for jurisdiction. In Wisconsin Interscholastic
Athletic, the court found that jurisdiction was proper under 42 U.S.C. §1983 when the defendant’s
counterclaim alleged that the plaintiff was unlawfully censoring the defendant’s First Amendment
rights by entering into an exclusive contract with a third party to have the third party broadcast
online sporting events.
4. [1.13] Substantiality of the Federal Question
To invoke federal question jurisdiction, the federal claim must be substantial. Cannon v. Loyola
University of Chicago, 609 F.Supp. 1010 (N.D.Ill. 1985), aff’d, 784 F.2d 777 (7th Cir. 1986). The
requirement of substantiality refers not to the value of the interests at stake but to the legal substance
of the plaintiff’s position. A federal court must dismiss a case for want of jurisdiction if the federal
claim is obviously without merit, wholly frivolous, or clearly foreclosed by prior decisions of the
Supreme Court. See Hagans v. Lavine, 415 U.S. 528, 39 L.Ed.2d 577, 94 S.Ct. 1372 (1974). The
Seventh Circuit Court of Appeals found frivolous a suit, brought under 42 U.S.C. §1983 by the
Auditor General of Illinois, that sought to enjoin a mandamus proceeding to compel him to conduct
a partial audit of the Illinois Supreme Court. Cronson v. Clark, 810 F.2d 662 (7th Cir. 1987).
According to the court, the Auditor General could not show any deprivation of life, liberty, or
property, which is a precondition to complaining of a denial of due process of law. Since the suit
was frivolous, it did not engage the subject-matter jurisdiction of the federal courts, and its
dismissal was therefore jurisdictional.
The Seventh Circuit also found frivolous an action in which the plaintiff sought a declaratory
judgment that the Ballistic Knife Prohibition Act of 1986, Pub.L. No. 99-570, Title X, 100 Stat.
3207-166, forbidding the importation or interstate transportation or distribution of switchblade
knives, violated the Due Process Clause of the Fifth Amendment. Crowley Cutlery Co. v. United
States, 849 F.2d 273 (7th Cir. 1988). The court noted that the principle that frivolous suits do not
invoke federal jurisdiction (a) retards efforts by a plaintiff to recast what are really state law claims
as federal claims and (b) spares the federal courts from having to entertain litigation not reasonably
grounded in federal law — even if the defendant does not point out the deficiencies in the plaintiff’s
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case. The test for dismissal is a rigorous one, and jurisdiction will be found if the claim has any
foundation of plausibility. See also McCormick v. Independence Life & Annuity Co., 794 F.3d 817,
820 (7th Cir. 2015), in which the court found that the plaintiff’s attempt to add a Securities Act of
1933, ch. 38, Title I, 48 Stat. 74, claim to secure federal question jurisdiction was ineffectual when
said claim was untimely and was otherwise too “wacky” to support federal jurisdiction.
If the federal claim is substantial, the federal court has jurisdiction and any decision by it goes
to the merits of the case. The federal court does not lose jurisdiction simply because it ultimately
concludes that the federal claim is meritless. Practically, the distinction between dismissal for want
of jurisdiction and dismissal for failure to state a claim on which relief can be granted is important
in at least two respects:
a. If jurisdiction exists because of a substantial federal claim, the federal court can exercise
pendent jurisdiction over other claims that have no independent jurisdictional basis.
b. The defense of failure to state a claim can be waived while lack of subject-matter
jurisdiction can be raised at any time.
Dismissal is mandatory if a suit is frivolous since the federal court has no jurisdiction.
Fed.R.Civ.P. 12(h)(3). Dismissal on this ground deprives the judgment of any res judicata or
collateral estoppel effect with regard to any related state law claims. See Crowley, supra.
5. [1.14] Amount in Controversy
The Federal Question Jurisdictional Amendments Act of 1980, Pub.L. No. 96-486, 94 Stat.
2369, amended 28 U.S.C. §1331 to abolish the amount-in-controversy requirement for federal
question cases.
B. [1.15] Specific Statutory Grants of Jurisdiction
In addition to the grant of general federal question jurisdiction in 28 U.S.C. §1331, Title 28 of
the U.S. Code contains many other provisions authorizing federal jurisdiction in specified cases.
Many of these statutes were enacted to sidestep the amount-in-controversy requirement that
previously existed for cases under §1331. The repeal of this requirement for federal question cases
by the Federal Question Jurisdictional Amendments Act of 1980 (see §1.14 above) has rendered
some of those provisions superfluous. For instance, the only difference between §1331 and 28
U.S.C. §1337 (which gives district courts original jurisdiction of any civil action or proceeding
arising under any act of Congress regulating commerce or protecting trade and commerce against
restraints and monopolies) was §1331’s requirement that the amount in controversy exceed
$10,000. With the removal of that requirement from §1331, §1337 retains little significance.
In other situations, two jurisdictional statutes may cover the same cause of action. For example,
28 U.S.C. §1356 entrusts the district courts with original and exclusive jurisdiction of any seizure
under any law of the United States on land or on waters not within admiralty and maritime
jurisdiction. District courts also have jurisdiction of a seizure by the United States under 28 U.S.C.
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§1345, which extends jurisdiction to all civil actions, suits, or proceedings commenced by the
United States or by an agency or officer thereof and under special jurisdictional provisions that
typically appear in statutes authorizing seizure. Due to these statutory jurisdictional bases, §1356
has little utility.
The statutes providing for grants of jurisdiction in specific cases are too numerous to mention
in detail here, but a few of the more significant provisions are discussed below. The following is a
laundry list of some of the specific grants of jurisdiction contained in Title 28 of the U.S. Code:
Bankruptcy cases and proceedings. Under 28 U.S.C. §1334, district courts have exclusive
jurisdiction of all cases under the Bankruptcy Code, 11 U.S.C. §101, et seq., and original, but not
exclusive, jurisdiction of all civil proceedings arising under the Bankruptcy Code or arising in or
related to a case under the Bankruptcy Code.
Bonds executed under federal laws. 28 U.S.C. §1352 grants district courts concurrent
jurisdiction of any action on a bond executed under any law of the United States except matters
within the jurisdiction of the United States Court of International Trade. A bond required by
government regulations was treated as one executed under the laws of the United States in United
States ex rel. Empire Plastics Corp. v. Western Casualty & Surety Co., 429 F.2d 905 (10th Cir.
1970). Only an action on the bond (i.e., a suit against one who is bound by the terms of the bond)
falls within §1352’s purview. United Bonding Insurance Co. v. Alexander, 413 F.2d 1025 (5th Cir.
1969). A surety’s action against a third party is not within the jurisdictional grant. Section 1352
does not supersede the jurisdictional provisions of the Miller Act, ch. 642, 49 Stat. 793 (1935). See
40 U.S.C. §3133(b)(3).
Commerce and antitrust regulations. As noted above, 28 U.S.C. §1337 empowers district
courts to hear civil actions or proceedings arising under any act of Congress regulating commerce
or protecting trade and commerce against restraints and monopolies. Section 1337 is only
jurisdictional in nature and does not create a cause of action. Its grant of jurisdiction does not extend
to any claim involving interstate commerce but extends only to actions that arise under an act of
Congress regulating commerce, such as the Sherman Anti-Trust Act, ch. 647, 26 Stat. 209 (1890);
the Communications Act of 1934, ch. 652, 48 Stat. 1064; the Federal Employers’ Liability Act
(FELA), ch. 3073, 34 Stat. 232 (1906); the National Bank Act, ch. 106, 13 Stat. 99 (1864); and the
National Environmental Policy Act of 1969, Pub.L. No. 91-190, 83 Stat. 852, to name a few.
Eminent domain. Under 28 U.S.C. §1358, district courts have jurisdiction of all proceedings
to condemn real estate for the use of the United States or its departments or agencies. Specific
jurisdictional provisions with regard to condemnation are found in other statutes, such as the
Federal Power Act, ch. 285, 41 Stat. 1063 (1920); the Tennessee Valley Authority Act of 1933, ch.
32, 48 Stat. 58; and national defense laws. A property owner’s claim for compensation resulting
from the state’s taking the owner’s property without due process or just compensation raises a
federal question within the jurisdictional scope of §1331.
Fine, penalty, or forfeiture. 28 U.S.C. §1355 confers exclusive jurisdiction on district courts
of any action or proceeding for the recovery or enforcement of any fine, penalty, or forfeiture
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incurred under any act of Congress, except matters within the jurisdiction of the United States Court
of International Trade. Although some courts have held that §1355 reaches private litigation, the
more common view is that it extends only to suits by a public officer to recover money that will be
paid into the public treasury. See Fields v. Washington, 173 F.2d 701 (3d Cir. 1949).
Postal matters. Under 28 U.S.C. §1339, district courts have jurisdiction of any civil action
arising under any act of Congress relating to the Postal Service. By express statutory provision,
there can be no recovery of damages for loss, miscarriage, or negligent transmission of letters or
postal matter. 28 U.S.C. §2680(b). Jurisdiction of actions in which the Postal Service is a party is
covered by 39 U.S.C. §409.
Surface Transportation Board (STB) orders. 28 U.S.C. §1336 gives district courts
jurisdiction of any civil action to enforce, enjoin, or suspend an order by the STB (formerly the
Interstate Commerce Commission) for the payment of money or the collection of fines, penalties,
and forfeitures. If a district court refers a question or issue to the STB for determination, it has
exclusive jurisdiction of a civil action to enforce, enjoin, set aside, annul, or suspend any order by
the STB arising out of this referral.
1. [1.16] Banking Associations; Corporations
28 U.S.C. §1348 confers jurisdiction on district courts in three types of cases involving national
banks: (a) suits against a national banking association commenced by the United States or by
direction of any of its officers; (b) actions to wind up the affairs of a national banking association;
and (c) actions by a national banking association under the National Bank Act to enjoin the
Comptroller of the Currency or any receiver acting under the Comptroller’s direction.
Suits brought by the United States or its officers against a national bank would also come within
the district court’s jurisdiction under 28 U.S.C. §1345, which empowers the district courts to hear
civil actions commenced by the United States or any agency or officer thereof. See §1.90 below
discussing the United States as a plaintiff. Actions to enjoin the Comptroller of the Currency could
also be brought in district court under the aegis of 28 U.S.C. §1331 or §1337. The only impact
today of the jurisdictional grant in §1348 over such actions against the Comptroller is to require
them to be commenced in the district where the bank is located.
Section 1348 does not exclude or limit the district court’s jurisdiction over other actions by or
against a national banking association under other jurisdictional statutes. For the purposes of
actions other than those listed in §1348, such as those based on diversity of citizenship, a national
banking association is deemed a citizen of the state in which it is located. See §1.34 below.
Under 28 U.S.C. §1349, the district courts do not have jurisdiction of any civil action by or
against a corporation on the ground that the corporation was incorporated by or under an act of
Congress unless the United States owns more than one half of its capital stock. Accordingly, the
mere existence of a federal charter does not give rise to jurisdiction. If the ownership requirement
is not met, the district courts can entertain an action by or against a federally chartered corporation
only if some other basis of federal jurisdiction exists. Unlike §1348, §1349 does not contain a
provision fixing the citizenship of federally chartered corporations for purposes of diversity
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jurisdiction. Therefore, diversity jurisdiction will ordinarily be unavailable since a federally
chartered corporation is not regarded as a citizen of any state, at least if its activity is not localized
in a particular state. Bankers Trust Co. v. Texas & Pacific Ry., 241 U.S. 295, 60 L.Ed. 1010, 36
S.Ct. 569 (1916). See §1.34 below discussing citizenship of federally chartered corporations.
Actions to which the Federal Deposit Insurance Company (FDIC) is a party arise under the laws of
the United States and thus fall within the scope of federal question jurisdiction under 28 U.S.C.
§1331 unless the agency is a party in its capacity as receiver of a state bank or state-chartered
institution and the action involves only the rights and obligations of depositors, stockholders, or the
bank under state law. See 12 U.S.C. §1819.
By its terms, §1349 does not extend jurisdiction to a suit involving a corporation owned by the
United States but in which there is no capital stock. However, it has been found that jurisdiction
exists in such a case. See Monsanto Co. v. Tennessee Valley Authority, 448 F.Supp. 648 (N.D.Ala.
1978).
2. [1.17] Patents, Copyrights, and Trademarks
Under 28 U.S.C. §1338(a), district courts have jurisdiction of any civil action arising under any
act of Congress relating to patents, plant variety protection, copyrights, and trademarks, and the
Supreme Court has determined that the phrase “arising under” has the same meaning as that phrase
has in 28 U.S.C. §1331. See Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc., 535 U.S.
826, 153 L.Ed.2d 13, 122 S.Ct. 1889 (2002). The district court’s jurisdiction is exclusive in the first
three types of cases.
Not every dispute involving a patent, copyright, or trademark “arises under” an act of Congress
relating to this subject matter. In T.B. Harms Co. v. Eliscu, 339 F.2d 823, 828 (2d Cir. 1964), Judge
Friendly devised the following test to determine when an action arises under the Copyright Act:
Mindful of the hazards of formulation in this treacherous area, we think that an
action “arises under” the Copyright Act if and only if the complaint is for a remedy
expressly granted by the Act, e.g., a suit for infringement or for the statutory royalties
for record reproduction . . . or asserts a claim requiring construction of the Act . . .
or, at the very least and perhaps more doubtfully, presents a case where a distinctive
policy of the Act requires that federal principles control the disposition of the claim.
The general interest that copyrights, like all other forms of property, should be
enjoyed by their true owner is not enough to meet this last test. [Citations omitted.]
In Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 100 L.Ed.2d 811, 108 S.Ct.
2166 (1988), the Supreme Court held that the action did not arise under federal patent law because
there were reasons completely unrelated to the provisions and purposes of the federal patent laws
that may have entitled the plaintiffs to the relief they sought. The Court found that the patent law
issue, while arguably necessary to at least one theory under each claim, was not necessary to the
overall success of either of the plaintiffs’ claims and thus the action did not arise under federal
patent law.
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In general, actions that involve the ownership of a copyright or patent are not within the scope
of §1338(a). See Hanna-Barbera Productions, Inc. v. Screen Gems-EMI Music Inc., 829 F.Supp.
67 (S.D.N.Y. 1993). See also Wisconsin Interscholastic Athletic Ass’n v. Gannett Co., 658 F.3d
614 (7th Cir. 2011), in which the Seventh Circuit made a similar finding, although the issue was
presented in the context of whether a case could be removed to federal court. See §1.70 below. The
fact that the controversy between the parties may involve a determination of the true inventor does
not convert the action from merely contractual to an action arising under the patent laws.
Consolidated World Housewares, Inc. v. Finkle, 831 F.2d 261 (Fed.Cir. 1987). The mere presence
of a patent issue cannot of itself create a cause of action arising under the patent laws. A similar
result obtains with suits for breach of patent or copyright licenses unless they raise important
questions of interpretation of the copyright or patent laws. 15 MOORE’S FEDERAL PRACTICE
§104.44. See Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191 (7th Cir. 1987)
(dispute over terms of copyright license is not deemed to arise under federal copyright law). In
addition, an action on a contract in which the subject matter is a patent or copyright does not arise
under the patent or copyright laws. If the validity of the patent is not brought into question, diversity
of citizenship is needed for a federal court to have jurisdiction since the suit is not one “arising
under” the patent laws. Allen Archery, Inc. v. Precision Shooting Equipment, Inc., 865 F.2d 896
(7th Cir. 1989). District courts do have jurisdiction under §1338(a) of suits (a) to obtain patents,
(b) against interfering patentees, and (c) for patent infringement. 13D Wright, FEDERAL
PRACTICE AND PROCEDURE §3582.
District courts exercise concurrent jurisdiction with state courts over certain actions for
trademark infringement. However, these actions must involve foreign or interstate commerce for
jurisdiction to exist. As with patents and copyrights, district courts do not have jurisdiction over
suits arising out of a contract dealing with a trademark. There is no general grant of jurisdiction to
district courts in cases involving unfair competition. Section 1338(b) confers jurisdiction on district
courts of any civil action asserting a claim of unfair competition only if it is joined with a substantial
and related claim under copyright, patent, plant variety protection, or trademark law. See 13D
Wright §3582.
3. [1.18] Internal Revenue; Customs Duties
28 U.S.C. §1340 entrusts district courts with jurisdiction of any civil action arising under any
act of Congress providing for internal revenue or revenue from imports or tonnage except matters
within the jurisdiction of the United States Court of International Trade. The jurisdictional scope
of this provision includes actions by the United States for collection of taxes and recovery of
refunds erroneously made and suits against the collector for the refund of taxes illegally collected.
15 MOORE’S FEDERAL PRACTICE §104.46. It does not extend to matters arising under state
tax laws. 13D Wright, FEDERAL PRACTICE AND PROCEDURE §3580.
Section 1340 is jurisdictional in nature only and is not a waiver of sovereign immunity by the
United States. Therefore, in actions against the United States, consent to be sued must be found in
some other provision. Examples of such statutes are 28 U.S.C. §1346(a)(1), which waives
sovereign immunity in any action against the United States for the recovery of any internal revenue
tax erroneously or illegally assessed or collected, any penalty collected without authority, or any

1 — 22

WWW.IICLE.COM

SUBJECT-MATTER JURISDICTION OF FEDERAL DISTRICT COURTS

§1.19

excessive or wrongfully collected sum, and 28 U.S.C. §2410, which waives immunity in suits
challenging tax liens as long as the taxpayer does not seek to attack collaterally the underlying tax
assessment. 15 MOORE’S §104.46; 13D Wright §3580.
Federal courts have repeatedly refused to entertain actions involving taxes that seek a
declaratory judgment because of the prohibition against these actions in the Declaratory Judgment
Act. See United States v. Teitelbaum, 342 F.2d 672 (7th Cir. 1965). They have also refused to hear
actions concerning taxes that would have the effect of a declaratory judgment even though the
ultimate decision might not technically be a declaratory judgment. See Falik v. United States, 343
F.2d 38 (2d Cir. 1965). Under 28 U.S.C. §1341, district courts may not enjoin, suspend, or restrain
the assessment, levy, or collection of state taxes if a plain, speedy, and efficient remedy may be
obtained in state court. The Supreme Court has construed §1341 as also prohibiting declaratory
relief unless the state remedy is inadequate. See California v. Grace Brethren Church, 457 U.S.
393, 73 L.Ed.2d 93, 102 S.Ct. 2498 (1982); Hillsborough TP., Somerset County, N.J. v. Cromwell,
326 U.S. 620, 90 L.Ed. 358, 66 S.Ct. 445 (1946).
4. [1.19] Civil Rights Actions
28 U.S.C. §1343(a) extends the district court’s jurisdiction to statutory civil rights actions. 28
U.S.C. §§1343(a)(1) and 1343(a)(2) give the district courts jurisdiction of actions in which the
plaintiff seeks recovery of damages resulting from any act done in furtherance of a conspiracy
mentioned in 42 U.S.C. §1985 or from the failure of any person to prevent or aid in preventing any
wrongs mentioned in §1985 that this person had knowledge were about to occur and had power to
prevent.
28 U.S.C. §1343(a)(3) is the jurisdictional counterpart of 42 U.S.C. §1983. While the Supreme
Court has construed §1983 as including any federal law, the Court has not read §1343(a)(3) as
broadly. Thus, a suit under the Social Security Act, ch. 531, 49 Stat. 620 (1935), could not be
brought in federal court if the only jurisdictional base was §1343(a)(3), even though it could be
brought in state court under §1983. See Chapman v. Houston Welfare Rights Organization, 441
U.S. 600, 60 L.Ed.2d 508, 99 S.Ct. 1905 (1979). This dichotomy has lost its importance due to the
elimination of the amount-in-controversy requirement from §1331 by the Federal Question
Jurisdictional Amendments Act of 1980. Today, any action based on §1983 can be brought in
federal court under §1331. 13D Wright, FEDERAL PRACTICE AND PROCEDURE §3573.
Federal courts do not have exclusive jurisdiction of §1983 actions, and a state court can exercise
jurisdiction over these cases. Technically, it is still an open question whether a state court is
obligated to hear a §1983 action if it does not wish to do so. However, according to one
commentator, an affirmative answer to this question seems required by the general principle that
“where the same type of claim, if arising under state law, would be enforced in the state courts, the
state courts are generally not free to refuse enforcement of the federal claim.” Martinez v. State of
California, 444 U.S. 277, 62 L.Ed.2d 481, 100 S.Ct. 553, 558 n.7 (1980), citing Testa v. Katt, 330
U.S. 386, 91 L.Ed. 967, 67 S.Ct. 810, 814 (1947). See 13D Wright §3573.
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28 U.S.C. §1343(a)(4) empowers district courts to entertain actions for damages or equitable
or other relief under any act of Congress providing for the protection of civil rights, including the
right to vote. This provision encompasses actions brought under 42 U.S.C. §§1981 and 1982. 13D
Wright §3573.
C. [1.20] Sample Forms of Allegations of Jurisdiction in Federal Question Cases
The sample forms of allegations of jurisdiction in federal question cases in §§1.21 – 1.24 below
are based on sections (b) and (c) of Form 7 in the Appendix of Forms in the Federal Rules of Civil
Procedure approved by the Supreme Court. These sample forms provide the bare minimum
jurisdictional allegations. The practitioner should state in the body of the complaint the facts and
allegations showing the existence of a federal claim.
1. General Federal Question Jurisdiction
a. [1.21] Constitution
The action arises under the Constitution of the United States, Article ____, §____, as
appears more fully below.
[or]
The action arises under the __________ Amendment to the Constitution of the United
States, Section ____, as appears more fully below.
b. [1.22] Law of the United States
The action arises under the Act of ____________, ____ Stat. ____; U.S.C., Title ____,
§____, as appears more fully below.
c. [1.23] Treaty
The action arises under the Treaty of the United States [describe treaty], as appears more
fully below.
2. [1.24] Federal Question Jurisdiction Founded on a Particular Statute
The action arises under the Act of ____________, ____ Stat. ____; U.S.C., Title ____,
§____, as appears more fully below.
NOTE: This form should be used if the plaintiff is relying on a specific statutory grant of
jurisdiction, such as 28 U.S.C. §1338 or §1348, rather than 28 U.S.C. §1331.
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IV. [1.25] DIVERSITY JURISDICTION
Diversity jurisdiction has its roots in Article III, §2, of the U.S. Constitution, which provides:
The judicial Power shall extend . . . to Controversies . . . between Citizens of different
States . . . and between a State, or the Citizens thereof, and foreign States, Citizens or
Subjects.
The current statutory grant of diversity jurisdiction, which includes both diversity and alienage
cases, is contained in 28 U.S.C. §1332.
Although there are various historical theories surrounding the creation of diversity jurisdiction,
the main rationale supporting the grant of 28 U.S.C. §1332 diversity jurisdiction is the prevention
of local bias by state courts against out-of-state litigants. Throughout the years, various attempts
have been made to curb the federal court caseload generated by the grant of this jurisdiction either
by raising the jurisdictional limits or by introducing legislation to abolish it altogether. Under the
amendment of §1332 by the Federal Courts Improvement Act of 1996, Pub.L. No. 104-317, 110
Stat. 3847, as of October 19, 1996, the jurisdictional minimum was raised from $50,000 to $75,000.
Accordingly, a party may, with a few exceptions, assert diversity jurisdiction by filing any civil
claim in federal court as long as the claim meets the diversity requirements as set forth in §1332,
alleges a justiciable controversy, and exceeds the $75,000 amount-in-controversy requirement.
Inasmuch as this grant of jurisdiction is limited in nature, there is a presumption against federal
jurisdiction unless diversity jurisdiction is properly asserted in the pleadings. See Naartex
Consulting Corp. v. Watt, 722 F.2d 779 (D.C.Cir. 1983). This presumption, of course, places the
burden of proof on the party asserting jurisdiction, the sufficiency of which may be raised by the
parties or sua sponte by the court at any time during the litigation. See Rice v. Rice Foundation,
610 F.2d 471 (7th Cir. 1979). Federal courts sitting in diversity cases are bound by the law of the
forum state when deciding questions of substantive law unless the matter concerns issues governed
by the federal Constitution or acts of Congress and the court must apply federal procedural law.
See Hanna v. Plumer, 380 U.S. 460, 14 L.Ed.2d 8, 85 S.Ct. 1136 (1965). Accordingly, a federal
court will dismiss an action that is not cognizable in the forum state even though diversity
jurisdiction would otherwise exist. See Griffin v. Piedmont Aviation, Inc., 384 F.Supp. 1070
(N.D.Ga. 1974).
The relevant time for considering the existence of diversity jurisdiction is the moment the
action is filed. See Fed.R.Civ.P. 3; Smith v. Sperling, 354 U.S. 91, 1 L.Ed.2d 1205, 77 S.Ct. 1112
(1957); Fidelity & Deposit Company of Maryland v. City of Sheboygan Falls, 713 F.2d 1261 (7th
Cir. 1983). Thus, once jurisdiction prerequisites have been satisfied, a subsequent event that could
otherwise render diversity incomplete (e.g., a change in a party’s citizenship or a substitution of
nondiverse parties pursuant to the court’s ancillary jurisdiction) will not serve to destroy
jurisdiction because, once diversity jurisdiction has vested, it continues to a final disposition of the
action. See American National Bank & Trust Company of Chicago v. Bailey, 750 F.2d 577, 582
(7th Cir. 1984); Sheboygan Falls, supra, 713 F.2d at 1266. A good example for this rule can be
found in Johnson v. Wattenbarger, 361 F.3d 991 (7th Cir. 2004), in which the court, in reversing
the district court’s dismissal of a complaint only after subtracting certain claims that had been
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dismissed on its merits, found that the appropriate time for determining the existence of the
jurisdictional minimum amount in controversy is on the date that the complaint had been filed. The
one exception to this rule arises when the subsequent event alters the nature of the action. In this
circumstance, the court will redetermine the existence of diversity with respect to the altered action.
See Lewis v. Odell, 503 F.2d 445 (2d Cir. 1974).
A. [1.26] General Requirements for Diversity Jurisdiction
28 U.S.C. §1332(a) specifies four types of suits that qualify for diversity jurisdiction treatment.
The first and by far most common type is a lawsuit between citizens of different states. Thus, if the
plaintiff is a citizen of Illinois and the defendant is a citizen of Iowa, diversity jurisdiction exists
assuming a sufficient jurisdictional amount has been pleaded. Section 1332 does not place a
restriction on where the federal suit may be filed, so a federal action may be brought in any state,
including the state in which the plaintiff (or the defendant in removal actions) is a citizen as long
as certain venue and service-of-process requirements have been satisfied. Accordingly, because the
federal court must follow the choice-of-law rules of the forum state, the party seeking diversity
jurisdiction possesses a measured advantage when alternative federal forums exist. See Klaxon Co.
v. Stentor Electric Mfg. Co., 313 U.S. 487, 85 L.Ed. 1477, 61 S.Ct. 1020 (1941); Ellingsworth v.
Chrysler, 665 F.2d 180 (7th Cir. 1981); 19 Wright, FEDERAL PRACTICE AND PROCEDURE
§4506. This measured advantage was reinforced by the Supreme Court in Ferens v. John Deere
Co., 494 U.S. 516, 108 L.Ed.2d 443, 110 S.Ct. 1274 (1990). In Ferens, the court found that in a
federal diversity action in which venue had been transferred for the convenience of the parties and
witnesses, the transferee court was required to follow the choice-of-law rules prevailing in the
transferor court even when the transfer was initiated by the plaintiff. The rationale behind the
Court’s ruling was the notion that a transfer under these circumstances should turn on
considerations of convenience rather than the possibility of prejudice resulting from a change in
the applicable law.
Section 1332(a)(2) also permits diversity jurisdiction in suits between citizens of a state and
citizens or subjects of a foreign state (e.g., a citizen of Illinois versus a citizen of Canada), while
§1332(a)(3) provides for jurisdiction when the action is between “citizens of different States and
in which citizens or subjects of a foreign state are additional parties.” 28 U.S.C. §1332. Section
1332(a)(4) grants diversity jurisdiction when the dispute is between “a foreign state, defined in
section 1603(a) of this title, as plaintiff and citizens of a State or of different States.” 28 U.S.C.
§1332(a)(4). For a further discussion of diversity jurisdiction based on alienage, see §1.29 below.
The amendment of §1332(a) by the Judicial Improvements and Access to Justice Act, Pub.L. No.
100-702, 102 Stat. 4642 (1988), however, has presented a wrinkle in this general proposition since,
under the amendment, aliens who have been admitted for permanent residence in the United States
are no longer to be treated as aliens in a diversity matter, but as citizens of both the state in which
the alien is domiciled and the alien’s native country. See Fung Lin Wah Enterprises Ltd. v. East
Bay Import Co., 465 F.Supp.2d 536 (D.S.C. 2006); Intec USA, LLC v. Engle, 467 F.3d 1038 (7th
Cir. 2006).
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B. [1.27] Parties
Each party must be both a citizen of the United States and a citizen of a state to invoke diversity
jurisdiction unless the action involves aliens as prescribed under 28 U.S.C. §§1332(a)(2),
1332(a)(3), and 1332(a)(4). Special rules for determining citizenship pertaining to natural persons,
corporations, unincorporated associations, and certain political subdivisions of a state are discussed
in §§1.28 – 1.36 below. Neither a person who is a citizen of the United States (but is domiciled
abroad), nor a state, nor an agency of the United States is a “citizen” for purposes of invoking
diversity jurisdiction. Hence, federal court jurisdiction must be obtained through other means. See
Moor v. County of Alameda, 411 U.S. 693, 36 L.Ed.2d 596, 93 S.Ct. 1785 (1973); Adden v.
Middlebrooks, 688 F.2d 1147 (7th Cir. 1982); General Railway Signal Company, Unit of General
Signal Corp. v. Corcoran, 748 F.Supp. 639 (N.D.Ill. 1990). See generally 13E Wright, FEDERAL
PRACTICE AND PROCEDURE §3602. Moreover, a party who is an American citizen domiciled
abroad cannot invoke diversity jurisdiction through the alienage provisions, and an alien who is not
admitted for permanent residency in the United States may not become a citizen of a state for
diversity purposes, because the power of naturalization is vested exclusively in Congress. See also
Büchel-Ruegsegger v. Büchel, 576 F.3d 451 (7th Cir. 2009), in which the Seventh Circuit found
the plaintiff (a dual citizen of Switzerland and the United States) could not invoke diversity
jurisdiction under §1332(a)(2) in a lawsuit against the defendant U.S. citizen since
1. only the plaintiff’s U.S. citizenship is relevant for assessing jurisdiction under §1332(a)(2);
and
2. the plaintiff could not claim jurisdiction under §1332(a)(1), as the plaintiff had moved to
Switzerland at the time of the lawsuit, and thus was not citizen of any U.S. state.
In actions in which a foreign state is a party defendant, the practitioner must examine the
Foreign Sovereign Immunities Act of 1976, Pub.L. No. 94-583, 90 Stat. 2891, which sets forth
certain regulations that inform litigants of where they may sue in federal or state courts. See also
28 U.S.C. §1330, which provides subject-matter and personal jurisdiction to federal district courts
over foreign states. See generally 14A Wright §3662.
A federal district court will also decline diversity jurisdiction when both parties are aliens or if
aliens are the principal adverse parties. See Betar v. De Havilland Aircraft of Canada, Ltd., 603
F.2d 30 (7th Cir. 1979); Baylay v. Etihad Airways P.J.S.C., 881 F.3d 1032, 1040 – 1041 (7th Cir.
2018) (finding no diversity jurisdiction existed when foreign plaintiff sued foreign defendant and
citizen of U.S. state). Although untested by the courts, a potential exception to this general
proposition can be found in the amendment of §1332(a) by the Judicial Improvements and Access
to Justice Act to treat, for diversity purposes, aliens admitted for permanent residence in the United
States as citizens of the state in which they are domiciled. See also §1.29 below. Moreover, the
courts have held that diversity jurisdiction is not defeated by the presence of aliens as additional
parties on both sides of the lawsuit. See Transure, Inc. v. Marsh & McLennan, Inc., 766 F.2d 1297
(9th Cir. 1985); Tango Music, LLC v. DeadQuick Music, Inc., 348 F.3d 244 (7th Cir. 2003). It
should also be noted that §1332(e) includes in its definition of “States” territories in which the
United States has sovereignty, the District of Columbia, and the Commonwealth of Puerto Rico.
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C. [1.28] Citizenship of Natural Persons
As mentioned in §1.27 above, for purposes of diversity jurisdiction, a natural person must be a
citizen of both the United States and of a particular state. Although neither the Constitution nor 28
U.S.C. §1332 sets forth the amount of contact required by a natural person to satisfy the state
citizenship requisites for diversity jurisdiction, a general test has emerged that equates the concept
of domicile with citizenship. See Gilbert v. David, 235 U.S. 561, 59 L.Ed. 360, 35 S.Ct. 164 (1915);
Galva Foundry Co. v. Heiden, 924 F.2d 729 (7th Cir. 1991). Generally, a natural person acquires
a domicile through physical presence plus a simultaneous intention of remaining indefinitely. See
Mas v. Perry, 489 F.2d 1396 (5th Cir.), cert. denied, 95 S.Ct. 74 ( 1974). See also Heinen v.
Northrup Grumman Corp., 671 F.3d 669 (7th Cir. 2012), in which the Seventh Circuit observed
that a person’s domicile is the state in which the person intends to live over the long run and that
allegations of residency are insufficient to establish a party’s citizenship. Accordingly, a natural
person may have only one domicile at a particular time despite having several residences.
When the domicile of a party is questioned, the court weighs various factors, with no single
factor being conclusive. See Sadat v. Mertes, 615 F.2d 1176 (7th Cir. 1980). Examples of these
factors include the party’s current residency, stated declarations (although the courts have
traditionally viewed this factor with a certain degree of skepticism), place of employment,
membership in organizations, driver’s license, and voter’s registration. See Appelt v. Whitty, 286
F.2d 135 (7th Cir. 1961). See also Muscarello v. Ogle County Board of Commissioners, 610 F.3d
416 (7th Cir. 2010), in which the court found that the plaintiff was domiciled in Arizona (as opposed
to Illinois) when the plaintiff had a residence in Arizona, as well as an Arizona driver’s license and
voter’s registration card, and used an Arizona address on her application for Medicare and social
security benefits even though the plaintiff owned several Illinois properties and claimed a
homestead exemption on one of the properties. For a more exhaustive list of factors, see 13E
Wright, FEDERAL PRACTICE AND PROCEDURE §3612. Although mere residency by itself
will not make a natural person a “citizen” of a state for purposes of diversity jurisdiction (see
Steigleder v. McQuesten, 198 U.S. 141, 49 L.Ed. 986, 25 S.Ct. 616 (1905)), current residency is
prima facie evidence of domicile until the contrary is shown (see Stine v. Moore, 213 F.2d 446 (5th
Cir. 1954)).
The acquisition of a new domicile may occur at any time and for any reason as long as there is
a simultaneous physical presence at the new location with an intention of remaining indefinitely.
See Sun Printing & Publishing Ass’n v. Edwards, 194 U.S. 377, 48 L.Ed. 1027, 24 S.Ct. 696 (1904).
It is important to note, however, that although the motive for acquiring a new domicile and length
of duration are irrelevant once the new domicile is established (see Williamson v. Osenton, 232
U.S. 619, 58 L.Ed. 758, 34 S.Ct. 442 (1914)), the quick termination of a recently asserted domicile
can be used to show that the party’s intention to remain in the new domicile never existed (see
Morris v. Gilmer, 129 U.S. 315, 32 L.Ed. 690, 9 S.Ct. 289 (1889)).
While questions concerning a party’s domicile usually do not pose significant problems for the
practitioner, challenges based on a party’s citizenship may be made at any time by either the
opposing party or the court, although they are usually entertained before trial. See Anderson v.
Watts, 138 U.S. 694, 34 L.Ed. 1078, 11 S.Ct. 449 (1891), and Fed.R.Civ.P. 12(h)(3), which provide
that jurisdictional defects may be raised at any time. Questions in this area generally occur in the
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pleadings when courts have determined that allegations of mere residency or claims that a party is
not a citizen of a particular state are insufficient. See Realty Holding Co. v. Donaldson, 268 U.S.
398, 69 L.Ed. 1014, 45 S.Ct. 521 (1925); Cameron v. Hodges, 127 U.S. 322, 32 L.Ed. 132, 8 S.Ct.
1154 (1888). These pleading defects may be cured through amendments pursuant to 28 U.S.C.
§1653. The burden of proof regarding the establishment of citizenship rests with the party seeking
the federal forum and is established by a preponderance of the evidence. See Welsh v. American
Surety Co. of New York, 186 F.2d 16 (5th Cir. 1951). Hence, the burden of proof is generally placed
on the plaintiff unless the defendant seeks removal to the federal court. See §1.69 below. The
relevant time for determining a party’s domicile is the commencement of the action (see Julien v.
Sarkes Tarzian, Inc., 352 F.2d 845 (7th Cir. 1965)); however, if the defendant seeks removal,
diversity must exist at both the commencement of the action and the filing of the removal petition
(see Mas, supra). Practitioners should also be aware of the existence of a presumption that favors
an established domicile as opposed to one that has been asserted only recently. However, compare
Slaughter v. Toye Bros. Yellow Cab Co., 359 F.2d 954 (5th Cir. 1966), in which this general
proposition is upheld, with St. Onge v. McNeilus Truck & Manufacturing, Inc., 645 F.Supp. 280,
282 (D.Minn. 1986), in which this presumption did not apply when the plaintiff moved from a
diverse state to a nondiverse state just prior to filing the federal lawsuit. In this circumstance, the
District Court of Minnesota determined that the burden of production shifted back to the plaintiff
to show that the claimed diverse domicile had not been changed. Therefore, under the general
proposition, there is a heavier burden placed on the party attempting to show a change in domicile
since an established domicile continues until a new domicile is acquired. See Anderson, supra.
Finally, it should be noted that the courts have created special rules to adjudicate a domicile for
certain natural persons who lack either the legal or the physical capacity to establish or acquire one
on their own. These categories include
1. married women, who, at common law, take the domicile of their husband (but see
Williamson, supra (Court found that this rule is rebuttable));
2. unemancipated minor children, who take the domicile of the father, unless the father is
dead or the child is illegitimate (see Bjornquist v. Boston & A.R. Co., 250 F. 929 (1st Cir.
1918));
3. incompetents, who, depending on the extent of their incapacity, retain the last-acquired
domicile until they regain sufficient capacity to understand the nature and effect of the act
(see Foster v. Carlin, 200 F.2d 943 (4th Cir. 1952));
4. military personnel, who, because of their involuntary presence in a state, generally retain
the domicile they had prior to entry into the service unless there is clear and convincing
evidence of an intention to make a home in that state (see Soderstrom v. Kungsholm Baking
Co., 189 F.2d 1008 (7th Cir. 1951)); and
5. prisoners, who are presumed to retain the same domicile they had just prior to incarceration
(see Sullivan v. Freeman, 944 F.2d 334 (7th Cir. 1991), in which the Seventh Circuit found
that this presumption is rebuttable). 13E Wright §§3614 – 3618.
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Out-of-state students, because they have been presumed to lack the intention to remain in the state
indefinitely, retain their prior, established domicile while attending school. See Holmes v. Sopuch,
639 F.2d 431 (8th Cir. 1981). However, a student may acquire a domicile at the location of the
school if there is sufficient objective evidence to support the student’s intention to change domicile.
See Mallon v. Lutz, 217 F.Supp. 454 (E.D.Mich. 1963); 13E Wright §3619.
D. [1.29] Alienage
As mentioned in §§1.26 and 1.27 above, 28 U.S.C. §§1332(a)(2), 1332(a)(3), and 1332(a)(4)
set forth grants of jurisdiction regarding certain categories of actions involving aliens as parties.
Initially, it should be noted that in suits between citizens of a state and citizens of a foreign state,
there is no requirement that the citizens of a state be all domiciliaries of the same state. See Jaffe v.
Boyles, 616 F.Supp. 1371 (W.D.N.Y. 1985). Natural party aliens are considered citizens of the
country of their birth (see Factor v. Carson, Pirie Scott & Co., 393 F.2d 141 (7th Cir. 1968)), and
an alien corporation is deemed a citizen of the country under whose laws the corporation was
incorporated. There is, however, a presumption that foreign citizenship continues until proven
otherwise, and federal courts will defer to the laws of the foreign state on issues regarding what
classes of individuals are entitled to its citizenship. See United States v. Wong Kim Ark, 169 U.S.
649, 42 L.Ed. 890, 18 S.Ct. 456 (1898).
Unlike the requirements for pleading the citizenship of a state citizen (and presumably an alien
who has obtained permanent residency status), the requirements for pleading the citizenship of
aliens are met merely by alleging the existence of alienage in addition to a statement of citizenship.
See Rondot v. Township of Rogers, 79 F. 676 (6th Cir. 1897). Hence, an alien may be a resident of
any state of the United States, including the state of which the adverse party is a citizen. See C.H.
Nichols Lumber Co. v. Franson, 203 U.S. 278, 51 L.Ed. 181, 27 S.Ct. 102 (1906). As noted in
§1.27 above, there is no federal court jurisdiction under §1332(a)(2) of an action between aliens,
and this rule holds true when aliens are citizens or subjects of different countries (see, e.g.,
Compagnie Nationale Air France v. Castano, 358 F.2d 203 (1st Cir. 1966)), when an alien is
opposing a citizen of another state and another alien (see IIT v. Vencap, Ltd., 519 F.2d 1001 (2d
Cir. 1975)), or even when an alien is opposed by an individual having dual U.S. and foreign
citizenship (Dexia Crédit Local v. Rogan, 629 F.3d 612 (7th Cir. 2011)). It should be noted, though,
that there has yet to be a reported challenge to the amendment of §1332(a) by the Judicial
Improvements and Access to Justice Act to treat aliens who have obtained permanent residency
status in the same fashion as if they were U.S. citizens. Hence, a suit between diverse aliens who
have obtained permanent residency status could raise some serious constitutional questions under
the same theory set forth in Castano, supra, and IIT, supra.
E. [1.30] Citizenship of State and Local Governmental Bodies
States, or alter egos thereof, are not citizens within the meaning of 28 U.S.C. §1332 and thus
are not within the reach of the diversity statute. Adden v. Middlebrooks, 688 F.2d 1147, 1150 (7th
Cir. 1982), citing State Highway Commission of Wyoming v. Utah Const. Co., 278 U.S. 194, 73
L.Ed. 262, 49 S.Ct. 104 (1929). However, political subdivisions of a state, such as counties,
municipalities, municipal agencies, and officers thereof, are considered citizens within the purview
of §1332 and thus are citizens of the respective states in which they are located. See Cowles v.
Mercer County, 74 U.S. (7 Wall.) 118, 19 L.Ed. 86 (1868).
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The resolution of the question of whether state agencies or their officers may sue or be sued in
diversity depends on the court’s determination of whether the agency, as opposed to the state, is
the real party in interest. Although the agency’s connections to the state for diversity and Eleventh
Amendment purposes are two separate issues, the determinations are parallel given the fact that a
finding that the agency is separate and apart from the state will also generate a finding that the
agency is a citizen within the meaning of §1332. DeLong Corp. v. Oregon State Highway
Commission, 233 F.Supp. 7 (D.Or. 1964), aff’d, 343 F.2d 911 (9th Cir. 1965); 13 Wright,
FEDERAL PRACTICE AND PROCEDURE §3524.2. See also §1.6 above, which examines
factors used by federal courts to determine the status of an agency under an Eleventh Amendment
analysis.
F. [1.31] Citizenship of Corporations
28 U.S.C. §1332(c) provides in part:
For the purposes of this section and section 1441 of this title —
(1) a corporation shall be deemed to be a citizen of every State and any foreign
state by which it has been incorporated and of the State or foreign state where it
has its principal place of business.
Hence, the principal effect of §1332(c) is to create a dual citizenship for most corporations unless
the state of incorporation is the state of the corporation’s principal place of business. The obvious
result of §1332(c) is to reduce the number of factual patterns eligible for diversity jurisdiction
treatment because the chances are increased that a corporation will have a common citizenship with
one or more of the opposing parties. However, this rule is altered somewhat when the members of
a not-for-profit corporation are the real parties in interest. In this situation, the court will ignore the
citizenship of the corporation and look to the citizenship of the individual members. See National
Association of Realtors v. National Real Estate Ass’n, 894 F.2d 937 (7th Cir. 1990).
Section 1332(c)(1) provides an additional hurdle for insurance carriers in that an insurance
carrier in certain actions is deemed a citizen of the state of its insured as well as a citizen of the
state of its incorporation and the state of its principal place of business. Section 1332(c)(1),
however, requires that the litigation concern a “direct action” against either an incorporated or an
unincorporated insurer of a policy or contract of liability insurance to which the insurer is not joined
as a party defendant. Hence, §1332(c) effectively eliminates from diversity jurisdiction certain tort
actions in which both the injured party and the tortfeasor are local residents but that, under a state
direct action statute, are brought directly against the tortfeasor’s foreign insurance carrier without
joining the local tortfeasor as a defendant (see Beckham v. Safeco Insurance Company of America,
691 F.2d 898, 901 – 902 (9th Cir. 1982)) or without requiring that the plaintiff first seek a judgment
against the tortfeasor (see Henderson v. Selective Insurance Co., 369 F.2d 143 (6th Cir. 1966);
Velez v. Crown Life Insurance Co., 599 F.2d 471 (1st Cir. 1979)). Hence, an action by the insured
seeking damages against the insurance carrier for personal injuries or damages for an alleged badfaith settlement by the insurance carrier is not considered a “direct action” under §1332(c) because
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any recovery would be based on the conduct of the carrier as opposed to that of the tortfeasor. See
Hayes v. Allstate Insurance Co., 722 F.2d 1332, 1334 n.3 (7th Cir. 1983); Beckham, supra, 691
F.2d at 902. Moreover, the Seventh Circuit has concluded that an action commenced by an
insurance company does not constitute a “direct action” for purposes of §1332(c). See Metropolitan
Life Insurance Co. v. Estate of Cammon, 929 F.2d 1220 (7th Cir. 1991).
For purposes of pleading, the requirements of §1332(c) mandate that the practitioner allege that
the corporation is a citizen of both the state of incorporation and the state of its principal place of
business. See McLaughlin v. ARCO Polymers, Inc., 721 F.2d 426 (3d Cir. 1983); Burns v.
Rockwood Distributing Co., 481 F.Supp. 841 (N.D.Ill. 1979). An allegation that the corporation
has “a” place of business in any particular state is insufficient to invoke diversity jurisdiction (see
United Pacific Insurance Co. v. Capital Development Board of State of Illinois, 482 F.Supp. 541
(N.D.Ill. 1979)); however, a party need not always establish in the pleadings the exact location of
a corporation’s principal place of business if it can be shown that the adverse party is not a citizen
of any of the states in which the corporation carries on its activities (see Celanese Corporation of
America v. Vandalia Warehouse Corp., 424 F.2d 1176 (7th Cir. 1970)).
1. [1.32] Determination of Corporations’ Principal Place of Business
As indicated in §1.31 above, the concept of dual citizenship requires that every corporation
have one principal place of business, the determination of which necessarily involves an
examination of the location of the corporation’s daily operations and its management and
administrative activities. See Egan v. American Airlines, Inc., 324 F.2d 565 (2d Cir. 1963)
(proposition that every corporation can have but one principal place of business). Moreover, it
should be noted that the question of the corporation’s principal place of business may be raised at
any time in the litigation and that the burden of proof is on the party asserting federal jurisdiction.
This determination is easily made when the corporation is incorporated in one state and carries
on virtually all of its activities in that or some other state. Difficulties arise, however, when the
corporation distributes its production activities, as well as its executive and administrative
functions, throughout various states. In addressing this problem, federal courts have devised three
tests to measure corporate activity. The first test, captioned the “nerve center” test, stresses the
location of the executive and administrative functions of the corporation. See, e.g., Lugo-Vina v.
Pueblo International, Inc., 574 F.2d 41 (1st Cir. 1978). Secondly, the “place of operations” test
looks to the center of the corporation’s production or service activities, as opposed to the policymaking activities, in determining the corporation’s principal place of business. See Kelly v. United
States Steel Corp., 284 F.2d 850 (3d Cir. 1960). Other courts have adopted a third test, the “total
activity” test, which examines, inter alia, the locations of the corporation’s administrative offices,
nerve center, production facilities, and employees. See, e.g., Amoco Rocmount Co. v. Anschutz
Corp., 7 F.3d 909 (10th Cir. 1993). The Seventh Circuit appears to follow the nerve center test as
the court in Buethe v. Britt Airlines, Inc., 787 F.2d 1194, 1196 (7th Cir. 1986), declared that “[t]he
principal place of business — under the law of this circuit anyway — is where the corporation’s
nerve center is.” See Metropolitan Life Insurance Co. v. Estate of Cammon, 929 F.2d 1220 (7th
Cir. 1991); In re Air Crash Disaster Near Chicago, Illinois on May 25, 1979, 644 F.2d 594, 620
(7th Cir. 1981); Illinois State Trust Co. v. Terminal Railroad Association of St. Louis, 440 F.2d
497, 499 – 500 (7th Cir. 1971) (court found that Missouri, where corporation’s general offices were
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headquartered, was principal place of business even though corporation had “extensive operations”
in Illinois). Moreover, in defining the factors that should be included in the nerve center test, Illinois
district courts have focused mainly on the location of the corporation’s “brain” and disregarded
factors dealing with the corporation’s day-to-day operating responsibilities. See Ratner v. Hecht,
621 F.Supp. 378 (N.D.Ill. 1985). The Supreme Court seemingly adopted most of the factors
mentioned by the Ratner court when, in Hertz Corp. v. Friend, 559 U.S. 77, 175 L.Ed.2d 1029, 130
S.Ct. 1181 (2010), it used a version of the nerve center test that focused on the place where the
corporation’s officers directly controlled and coordinated the corporation’s activities to determine
a corporation’s principle place of business. In doing so, the Court acknowledged that the place of
the corporation’s day-to-day operating activities is to be ignored.
As to treatment given to corporate subsidiaries, it should be noted that subsidiaries of
corporations have their own principal place of business unless the subsidiary is an alter ego of the
corporation. See Lugo-Vina, supra. However, there is a caveat to the “alter ego” doctrine in that it
may not be used to extend diversity jurisdiction in cases in which the parent corporation is sued as
a result of a subsidiary’s activities. In this circumstance, the subsidiary’s place of incorporation is
attributed to the parent. See Panalpina Welttransport GmbH v. Geosource, Inc., 764 F.2d 352 (5th
Cir. 1985). The question whether a subsidiary is a separate entity is one of fact in which federal
courts will compare the amount of interrelationship between the board memberships and the
subsidiary’s activities in relationship to the parent. See Toms v. Country Quality Meats, Inc., 610
F.2d 313 (5th Cir. 1980).
For examples of factors used by the courts to determine the corporation’s principal place of
business, see generally 13F Wright, FEDERAL PRACTICE AND PROCEDURE §3625.
2. [1.33] Principal Place of Business of Corporations Incorporated in More than One
State
Under the language of 28 U.S.C. §1332(c)(1), which provides that a corporation shall be
deemed a citizen of any state by which it is incorporated, it would appear that a corporation having
multiple states of incorporation would be deemed a citizen of each state of incorporation. Prior to
the enactment of §1332(c) by Pub.L. No. 85-554, 72 Stat. 415 (1958), the courts did not reach this
result, but rather employed a “forum” test that resulted in the corporation’s being deemed a citizen
of only one state of incorporation if the suit was brought in one of the states of incorporation. See,
e.g., Jacobson v. New York, New Haven & Hartford R.R., 347 U.S. 909, 98 L.Ed. 1067, 74 S.Ct.
474 (1954) (mem.), aff’g 206 F.2d 153 (5th Cir. 1953). Moreover, following enactment of §1332(c),
some courts used other tests that provided that the citizenship of the multi-incorporated corporation
rested with the original state of incorporation (see Missouri Pacific Ry. v. Castle, 224 U.S. 541, 56
L.Ed. 875, 32 S.Ct. 606 (1912)) or with the state of incorporation where the cause of action arose
(see Patch v. Wabash R.R., 207 U.S. 277, 52 L.Ed 204, 28 S.Ct. 80 (1907)). Most courts now follow
a rule that looks to each state of incorporation when determining whether there is complete diversity
between the parties. See, generally, 13F Wright, FEDERAL PRACTICE AND PROCEDURE
§3626.
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3. [1.34] Citizenship of Federal Corporations
The citizenship of federally chartered corporations depends on the percentage of capital stock
owned by the federal government. If more than 50 percent of the capital stock of a federally
chartered corporation is owned by the federal government, then federal question jurisdiction exists.
Hence, any inquiry into the citizenship of the federal corporation is rendered moot under these
circumstances. See 28 U.S.C. §1349; Monsanto Co. v. Tennessee Valley Authority, 448 F.Supp.
648 (N.D.Ala. 1978). If the federal government owns 50 percent or less of the federally chartered
corporation and the activities of the corporation are contained within a particular state, it has been
held that the corporation is considered a citizen of the state in which the activities take place. See
Feuchtwanger Corp. v. Lake Hiawatha Federal Credit Union, 272 F.2d 453 (3d Cir. 1959).
As noted in §1.16 above, for purposes of diversity jurisdiction, national banks not chartered by
any state are citizens of the states in which they are located. See 28 U.S.C. §1348; Walker v. Bank
of America National Trust & Savings Ass’n, 268 F.2d 16 (9th Cir. 1959).
4. [1.35] Citizenship of Alien Corporations
Until the enactment of 28 U.S.C. §1332(c) in 1958 (see §1.33 above), an alien corporation was
deemed a citizen solely of the foreign state in which it was incorporated. See Nat. Steam-Ship Co.
v. Tugman, 106 U.S. 118, 27 L.Ed. 87, 1 S.Ct. 58 (1882). Federal courts, however, are split as to
the appropriate treatment to be given after the enactment of §1332(c). In one line of cases, the
courts have given a literal construction to §1332(c) and concluded that §1332(c) does not apply to
foreign corporations so that an alien corporation is considered a citizen for purposes of diversity
solely of the foreign state in which it was incorporated. See, e.g., R.W. Sawant & Co. v. Ben Kozloff,
Inc., 507 F.Supp. 614 (N.D.Ill. 1981). In another line of cases, however, the courts have treated
alien corporations as citizens of the foreign states in which they are incorporated and the states or
foreign states where they locate their principal places of business. See Southeast Guaranty Trust
Co. v. Rodman & Renshaw, Inc., 358 F.Supp. 1001 (N.D.Ill. 1973). Three courts of appeal have
ruled on this issue, and all three courts have determined that an alien corporation may be a citizen
of a state for purpose of diversity jurisdiction where it has its principal place of business. See
Danjaq, S.A. v. Pathe Communications Corp., 979 F.2d 772 (9th Cir. 1992); State Establishment
for Agricultural Product Trading v. M/V Wesermunde, 770 F.2d 987 (11th Cir. 1985); Jerguson v.
Blue Dot Investment, Inc., 659 F.2d 31 (5th Cir. 1981), cert. denied, 102 S.Ct. 2013 (1982). The
Seventh Circuit observed in Wells Fargo Bank, National Ass’n v. Lake of the Torches Economic
Development Corp., 658 F.3d 684 (7th Cir. 2011), that corporations chartered under tribal law are
citizens of a state for purposes of invoking diversity jurisdiction even though Indian tribes are not
citizens of any state for purposes of the diversity statute and thus may not sue or be sued in federal
court under §1332. See also Miccosukee Tribe of Indians of Florida v. Kraus-Anderson
Construction Co., 607 F.3d 1268 (11th Cir. 2010).
Additionally, deciding whether a business enterprise based in a foreign nation should be treated
as a “corporation,” or, for that matter, any other entity, can be a difficult proposition, since
businesses in foreign nations may have attributes that match only a subset of those that in the United
States distinguish a corporation from other business forms such as a limited liability company, a
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limited partnership, or a business trust. See Fellowes, Inc. v. Changzhou Xinrui Fellowes Office
Equipment Co., 759 F.3d 787 (7th Cir. 2014). For a further discussion regarding the citizenship of
alien corporations, see generally 13F Wright, FEDERAL PRACTICE AND PROCEDURE §3628.
It also should be noted that the treatment is somewhat different when the flip side of the problem
is presented (i.e., a corporation incorporated in the United States, but having a primary place of
business outside of the United States). In that circumstance, the Seventh Circuit, in MAS Capital,
Inc. v. Biodelivery Sciences International, Inc., 524 F.3d 831 (7th Cir. 2008), found that a
corporation incorporated in Nevada, but having its principal place of business in Taiwan, was a
citizen of Nevada.
G. [1.36] Citizenship of Unincorporated Associations
In addressing the issue of the citizenship of an unincorporated association, the practitioner must
first determine whether the association possesses the capacity to sue or be sued in its own name.
For example, the Illinois legislature since 1984 has granted unincorporated associations the right
to sue or be sued in Illinois courts under §2-209.1 of the Code of Civil Procedure, 735 ILCS
5/1-101, et seq., as long as certain service and venue requirements have been met. See 735 ILCS
5/2-209.1, 5/2-201, 5/2-205.1. Before January 1, 1984 (the effective date of §2-209.1), the
common-law rules required a voluntary unincorporated association that wanted to initiate a cause
of action to name all of its members as plaintiffs and similarly mandated the plaintiffs to join all of
the members as defendants when an action was brought against the association. See American
Federation of Technical Engineers, Local 144 v. La Jeunesse, 63 Ill.2d 263, 347 N.E.2d 712 (1976).
The treatment given by Illinois courts regarding partnerships under 735 ILCS 5/2-411(a) permits
litigants the ability to sue a partnership in the names of the partners as individuals doing business
as the partnership or in the firm name, or both. Thus, it is essential that the practitioner determine
the treatment given by state courts to both partnerships and unincorporated associations since state
laws on these questions vary and since Fed.R.Civ.P. 17(b) requires federal courts to defer to state
law when determining the partnership’s or association’s capacity to bring a suit. Pullman Standard
Car Mfg. Co. v. Local Union No. 2928 of United Steelworkers of America, 152 F.2d 493, 494 (7th
Cir. 1945).
As to the rule concerning the citizenship of unincorporated associations, it is well settled that
an unincorporated association has no citizenship for purposes of federal diversity jurisdiction apart
from the citizenship of its members. See Carden v. Arkoma Associates, 494 U.S. 185, 108 L.Ed.2d
157, 110 S.Ct. 1015 (1990); United Steelworkers of America, AFL-CIO v. R.H. Bouligny, Inc., 382
U.S. 145, 15 L.Ed.2d 217, 86 S.Ct. 272 (1965); Local No. 1 (ACA) Broadcast Employees of
International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America v.
International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America, 614
F.2d 846 (3d Cir. 1980). The same rule applies to the citizenship of a limited liability company.
See Cosgrove v. Bartolotta, 150 F.3d 729 (7th Cir. 1998); Intec USA, LLC v. Engle, 467 F.3d 1038
(7th Cir. 2006). Thus, the court will consider the citizenship of all members of the unincorporated
association or limited liability company and will dismiss the action if the presence of at least one
member of the unincorporated association or limited liability company destroys diversity between
opposing sides to the action. See Belleville Catering Co. v. Champaign Market Place, L.L.C., 350
F.3d 691 (7th Cir. 2003); Underwood v. Maloney, 256 F.2d 334 (3d Cir.), cert. denied, 79 S.Ct. 93
(1958); Estep & Associates, Inc. v. Leonard Hill & Sons, 543 F.Supp. 124 (E.D.Tenn. 1982). A

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

1 — 35

§1.36

FEDERAL CIVIL PRACTICE

similar rule applies to the treatment given to partnerships. See Hart v. Terminex International, 336
F.3d 541 (7th Cir. 2003) (district court lacked diversity jurisdiction when one defendant was limited
partnership having two partners who shared citizenship with plaintiff). But see Saecker v. Thorie,
234 F.3d 1010 (7th Cir. 2000), in which the Seventh Circuit found that a Wisconsin law firm could
be treated for diversity purposes as a regular business corporation when Wisconsin law protected
the firm’s shareholders from vicarious liability for negligence of either the corporation or other
shareholders. Hence, the citizenship of the partnership is normally irrelevant as the court must look
to the citizenship of the partnership members when determining whether complete diversity exists.
See Kauth v. Hartford Insurance Company of Illinois, 852 F.2d 951 (7th Cir. 1988).
Limited exceptions to this rule have occurred in the areas of certain business trusts (see Navarro
Savings Ass’n v. Lee, 446 U.S. 458, 64 L.Ed.2d 425, 100 S.Ct. 1779, 1784 (1980) (Court looked to
citizenship of “active” trustees, as opposed to beneficiaries)), certain joint stock associations (see
Mason v. American Express Co., 334 F.2d 392, 393 (2d Cir. 1964) (court employed flexible test
that considered whether organization’s “essential characteristics” sufficiently infused it with
complete legal personality distinct from its members)), and certain law firms (see Hoagland v.
Sandberg, Phoenix & Von Gontard, P.C., 385 F.3d 737 (7th Cir. 2004); Coté v. Wadel, 796 F.2d
981 (7th Cir. 1986) (court held that law firms that are professional corporations are to be treated
like any other corporation for purposes of determining diversity)). The Seventh Circuit, however,
examined the citizenship of both limited and general partners when questions surrounding the
existence of diversity jurisdiction arose. See Stockman v. LaCroix, 790 F.2d 584 (7th Cir. 1986);
Elston Investment, Ltd. v. David Altman Leasing Corp., 731 F.2d 436 (7th Cir. 1984). The Supreme
Court has held that the citizenship of all general and limited partners must be considered in
determining diversity jurisdiction. See Carden, supra.
With respect to claims involving trusts, the Supreme Court in Americold Realty Trust v.
ConAgra Foods, Inc., ___ U.S. ___, 194 L.Ed.2d 71, 136 S.Ct. 1012, 1016 (2016), reaffirmed the
normal rule that the citizenship of the litigant controls, such that if the trustee sues in his or her
name on behalf of the trust, the citizenship of the trustee controls for purposes of determining
diversity jurisdiction. Conversely, if the trust sues in its name, it takes the citizenship of each of its
members. See also RTP LLC v. ORIX Real Estate Capital, Inc., 827 F.3d 689 (7th Cir. 2016), in
which the court clarified that when an artificial entity sues or is sued in its name, it takes the
citizenship of each of its members.
Because the rules of diversity jurisdiction impose significant barriers to claims involving
unincorporated associations, the practitioner should consider a class action as a device to avoid an
examination of the citizenship of all members of the association. Under the posture of a class action,
the federal court will examine the citizenship of only the representative parties. See Aetna Casualty
& Surety Co. v. Iso-Tex, Inc., 75 F.3d 216 (5th Cir. 1996). But cf. 900 3rd Avenue Associates v.
Finkielstain, 758 F.Supp. 928 (S.D.N.Y. 1991), in which the court rejected an attempt to use a class
action as a vehicle for limited partners in an unincorporated association to acquire diversity
jurisdiction. However, the party seeking diversity jurisdiction under this device is still required to
meet certain class action prerequisites of Fed.R.Civ.P. 23. Moreover, it should be noted that the use
of the class action device may be limited by the rights accorded to unincorporated associations by
various state statutes. 13F Wright, FEDERAL PRACTICE AND PROCEDURE §3630. For
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example, in Underwood, supra, the court, in observing that the forum state’s law prohibited class
actions against unincorporated associations, concluded that the action mandated treatment as one
against an entity, thereby requiring consideration of the citizenship of all members.
H. [1.37] Special Rules To Determine Diversity
Unlike situations in which the action concerns one plaintiff and one defendant, actions
involving multiple plaintiffs and defendants present the court with complex, though not
insurmountable, problems because the citizenship of each party must be considered when
determining diversity. Hence, it is well established that once nominal or non-indispensable parties
are eliminated, diversity must be complete in that each plaintiff must satisfy the diversity
requirements of 28 U.S.C. §1332 with each defendant. See Strawbridge v. Curtiss, 7 U.S. (3
Cranch) 267, 2 L.Ed. 435 (1806); Kauth v. Hartford Insurance Company of Illinois, 852 F.2d 951,
958 (7th Cir. 1988). Thus, this rule of “complete diversity” requires the court to dismiss the action
for lack of subject-matter jurisdiction in any case in which the presence of one or more parties
destroys diversity between opposing sides to the action. On the other hand, a court will disregard
nondiverse parties that have been fraudulently joined. See Gottlieb v. Westin Hotel Co., 990 F.2d
323, 327 (7th Cir. 1993). Accordingly, the court is called on in multiparty litigation to determine
whether the parties must be realigned due to their true interest in the action, joined as indispensable
parties, or dismissed as non-indispensable parties pursuant to Fed.R.Civ.P. 23. See Jones v. Griffith,
870 F.2d 1363 (7th Cir. 1989); 13E Wright, FEDERAL PRACTICE AND PROCEDURE §3606.
The one exception to this complete diversity requirement applies when the plaintiff has an
independent basis of jurisdiction over the nondiverse defendant. See Kauth, supra, 852 F.2d at 959.
The theory behind this exception is the realization that if an independent basis of federal jurisdiction
supports a separate claim, a plaintiff should not be required to prosecute the claim in the separate
complaint. Id.
Sometimes a prevailing plaintiff who has satisfied all of the requirements for diversity
jurisdiction files a supplemental pleading against a third party to enforce the judgment. In such a
circumstance, if the supplemental pleading is deemed sufficiently independent from the underlying
action, the plaintiff will need to establish all of the requirements for diversity jurisdiction with
respect to the supplemental pleading. See, e.g., Rizvi v. Allstate Corp., 833 F.3d 724 (7th Cir. 2016).
There, the court of appeals found that the district court lacked jurisdiction to resolve the plaintiffs’
citation to discover assets petition because the third party at issue in the petition shared the same
citizenship as the plaintiffs and because the petition was sufficiently independent of the underlying
breach-of-contract action.
1. [1.38] Realignment of Parties
As indicated in §1.37 above, the real interests of the parties are dispositive when determining
diversity jurisdiction, and thus courts will realign the parties according to their actual interests in
the case. This process usually serves to defeat diversity jurisdiction, although it has been used to
create diversity jurisdiction when complete diversity is lacking on the face of the pleading. See 13E
Wright, FEDERAL PRACTICE AND PROCEDURE §3607 n.3, pp. 308 – 310, for examples of
cases in which realignment has created jurisdiction.
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When realigning parties, it should be noted initially that the court is not bound by the
designation of the parties on the face of the complaint (see American Motorists Insurance Co. v.
Trane Co., 657 F.2d 146 (7th Cir. 1981)) and thus may realign the parties according to their real
interests (see Fidelity & Deposit Company of Maryland v. City of Sheboygan Falls, 713 F.2d 1261
(7th Cir. 1983)). In City of Indianapolis v. Chase Nat. Bank of City of New York, 314 U.S. 63, 86
L.Ed. 47, 62 S.Ct. 15, 17 (1941), the Court held that “[d]iversity jurisdiction cannot be conferred
upon the federal courts by the parties’ own determination of who are plaintiffs and who
defendants.” Accordingly, the Indianapolis Court fashioned a test requiring courts to ascertain the
“principal purpose of the suit” (id., quoting East Tennessee, V. & G.R. Co. v. Grayson, 119 U.S.
240, 30 L.Ed. 382, 7 S.Ct. 190, 192 (1886)) and the “primary and controlling matter in dispute”
(62 S.Ct. at 17, quoting Merchants’ Cotton-Press & Storage Co. v. Insurance Co. of North America,
151 U.S. 368, 38 L.Ed. 195, 14 S.Ct. 367, 373 (1894)).
Since Indianapolis, the various courts of appeal have developed two distinct inquiries to
determine when the parties must be realigned. The first approach, followed by at least the Third,
Fifth, and Ninth Circuits, requires a court first to identify the primary issue in controversy and then
to determine whether there is a real dispute by opposing parties over this issue. See, e.g., Employers
Insurance of Wausau v. Crown Cork & Seal Co., 942 F.2d 862, 864 (3d Cir. 1991). The second
approach focuses on the “substantial controversy” language articulated in Indianapolis, supra, 62
S.Ct. at 19 n.4, quoting Sutton v. English, 246 U.S. 199, 62 L.Ed. 664, 38 S.Ct. 254, 256 (1918).
See also Sheboygan Falls, supra, 713 F.2d at 1267 – 1268. Hence, under the approach followed by
the Seventh Circuit, a realignment will occur only if the court determines that there is no substantial
conflict in any issue that would justify placing the parties on opposite sides of the lawsuit. See
Sheboygan Falls, supra, 713 F.2d at 1267; American Motorists, supra, 657 F.2d at 151. As one can
imagine, the resolution of the issues that define the ultimate interests of the parties and the “primary
and controlling matter in dispute,” however, is not readily discernable in complex cases. Thus, the
practitioner is urged to consult other texts, including 13E Wright §3607 and 4 MOORE’S
FEDERAL PRACTICE §19.04[4].
2. [1.39] Shareholder Derivative Actions
Shareholder derivative actions present a special problem under the “ultimate interest” test to
determine complete diversity (see §1.38 above) since the interests of the shareholder-plaintiff and
the corporation are frequently similar. Moreover, an application of this test would virtually
eliminate federal diversity jurisdiction in shareholder derivative actions since (a) the named
defendants, who are diverse from the shareholder-plaintiff, are usually citizens of the same state as
the corporation that is also a named defendant; (b) the ultimate interest test would realign the
corporation; and (c) the requisite diversity is destroyed because the corporation and its officers
would be on opposing sides. To correct this problem, the Supreme Court in Smith v. Sperling, 354
U.S. 91, 1 L.Ed.2d 1205, 77 S.Ct. 1112 (1957), created an exception to the ultimate interest test
that applies even though the corporation may be the real party in interest that stands to benefit from
a successful suit. See also Schmidt v. Esquire, Inc., 210 F.2d 908 (7th Cir. 1954); Van Gelder v.
Taylor, 621 F.Supp. 613, 620 (N.D.Ill. 1985). Under this exception, the courts will not realign the
corporation with the shareholder-plaintiff when the pleadings and the nature of the controversy
establish that the plaintiff’s position is antagonistic to the course of conduct taken by those who are
in control of the corporation.
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3. [1.40] Indispensable Parties
Although the plaintiff is generally the architect of the cause of action, the cause of action may
not proceed in the absence of an indispensable party. See Bonnet v. Trustees of Schools of Township
41 North, Range 12 East of Third Principal Meridian, Cook County, Illinois, 563 F.2d 831 (7th
Cir. 1977); Fed.R.Civ.P. 19(a), 19(b). Hence, the failure to join an indispensable party could result
in the dismissal of the action when the citizenship of the indispensable party serves to destroy
diversity. The tests used by courts to determine whether a party is indispensable, as opposed to
“necessary” or “proper,” are discussed in Chapter 4 of this handbook. Suffice it to say that when
joinder of an absent necessary or proper party would destroy diversity jurisdiction, the court must
examine whether the absent party is indispensable under Fed.R.Civ.P. 19(b). Pasco International
(London) Ltd. v. Stenograph Corp., 637 F.2d 496, 500 (7th Cir. 1980). Rule 19(b) sets forth four
criteria to guide the court in making this determination, and a federal court will dismiss an action
only if “in equity and good conscience” the action cannot proceed without the absent party. Macklin
v. Butler, 553 F.2d 525, 531 (7th Cir. 1977); Bonnet, supra, 563 F.2d at 833. See also Pasco, supra,
in which the court described the four factors under Fed.R.Civ.P. 19(b). Although a federal court
will weigh all of the factors under Fed.R.Civ.P. 19(b), the Seventh Circuit places a “critical
consideration” on the fourth factor — the availability of an alternative forum. Pasco, supra, 637
F.2d at 500. Accordingly, if there is no other court having jurisdiction over the parties and the
absent person, there is a strong influence to find that the absent party is not indispensable. Id. The
existence of an alternative forum, however, will not by itself mandate a dismissal of the action
because the plaintiff has an interest in the forum granted by federal law. Bio-Analytical Services,
Inc. v. Edgewater Hospital, Inc., 565 F.2d 450, 453 (7th Cir. 1977), cert. denied, 99 S.Ct. 84 (1978);
Bonnet, supra. See also 7 Wright, FEDERAL PRACTICE AND PROCEDURE §1610. Hence,
under this circumstance, some additional interest of the absent party or the other parties to the action
must be established under Fed.R.Civ.P. 19(b) in order to outweigh the plaintiff’s choice of forum.
Pasco, supra, 637 F.2d at 501.
4. [1.41] Non-Indispensable Parties
The mere presence of nondiverse parties (who are proper or necessary yet not indispensable
under Fed.R.Civ.P. 19) will not defeat diversity jurisdiction. Thus, the court will sever the interests
of these parties and retain jurisdiction of the case by striking the nondiverse party or dismissing the
action of it. See Fed.R.Civ.P. 21; Stockman v. LaCroix, 790 F.2d 584 (7th Cir. 1986); Galt G/S v.
JSS Scandinavia, 142 F.3d 1150 (9th Cir. 1998). This rule is especially applicable when nominal
or formal parties are required by law to be joined in the complaint. See, e.g., Matchett v. Wold, 818
F.2d 574 (7th Cir. 1987) (citizenship of certain defendants under Attorneys Lien Act, 770 ILCS
5/0.01, et seq., was ignored); Walden v. Skinner, 101 U.S. 577, 25 L.Ed. 963 (1879) (citizenship of
passive trustee ignored). However, when a party is proper and in fact has been joined, this party’s
citizenship must be considered. Carson v. Allied News Co., 511 F.2d 22, 23 (7th Cir. 1975); R.W.
Sawant & Co. v. Ben Kozloff, Inc., 507 F.Supp. 614 (N.D.Ill. 1981). See also 13E Wright,
FEDERAL PRACTICE AND PROCEDURE §3606, p. 265 – 273. Hence, when absent parties are
merely “proper” or “necessary” under Fed.R.Civ.P. 19(a), the plaintiff need not (and should not)
indicate them as parties in the complaint.
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The question whether a party is nominal arises frequently in the context of suits by
representatives. In these actions, the courts have examined the nature of the powers and authority
granted by state law in an effort to determine whether the representative is the real party in interest.
See Wood v. Davis, 59 U.S. (18 How.) 467, 15 L.Ed. 460 (1855). Thus, if state law permits the
representative to bring suit on behalf of a beneficial interest and to distribute the proceeds, the
citizenship of the representative usually is dispositive. See Mecom v. Fitzsimmons Drilling Co., 284
U.S. 183, 76 L.Ed. 233, 52 S.Ct. 84 (1931) (administrator of estate); Coal & Iron Ry. v. Reherd,
204 F. 859 (4th Cir. 1913) (receivership). But see Bush v. Elliott, 202 U.S. 477, 50 L.Ed. 1114, 26
S.Ct. 668 (1906) (citizenship of bankrupt prevailed over citizenship of bankruptcy trustee).
The one exception to this general rule arises when the motive in appointment of the
representative is to create diversity jurisdiction. In this circumstance, some courts, including the
Seventh Circuit, have determined that the appointment is tantamount to a collusive assignment
prohibited by 28 U.S.C. §1359 and have considered the appointment to be ineffective. See Bishop
v. Hendricks, 495 F.2d 289 (4th Cir. 1974); Betar v. De Havilland Aircraft of Canada, Ltd., 603
F.2d 30, 35 (7th Cir. 1979) (citizenship of representative was ignored even though there was lack
of apparent motive to manufacture jurisdiction).
5. [1.42] Interpleader Actions
The one exception to the complete diversity requirement is contained in the interpleader
provisions of 28 U.S.C. §1335, which confer subject-matter jurisdiction if the amount in
controversy is $500 or more and if there is diversity between two or more claimants. See State
Farm Fire & Casualty Co. v. Tashire, 386 U.S. 523, 18 L.Ed.2d 270, 87 S.Ct. 1199 (1967); Mallers
v. Equitable Life Assur. Soc. of United States, 87 F.2d 233 (7th Cir. 1936). Hence, the citizenship
of the stakeholder in statutory interpleader actions is irrelevant unless the stakeholder possesses
some interest in the fund. See Treinies v. Sunshine Mining Co., 308 U.S. 66, 84 L.Ed. 85, 60 S.Ct.
44 (1939); Indianapolis Colts v. Mayor & City Council of Baltimore, 733 F.2d 484, 486 (7th Cir.
1984); Lummis v. White, 629 F.2d 397 (5th Cir. 1980), rev’d on other grounds sub nom. Cory v.
White, 457 U.S. 85, 72 L.Ed.2d 694, 102 S.Ct. 2325 (1982).
Interpleader under Fed.R.Civ.P. 22, however, still mandates that the parties satisfy either
federal question or diversity jurisdiction requirements. Thus, Rule 22 interpleaders require
complete diversity between the plaintiff stakeholder and the defendant claimants as well as an
amount in controversy that exceeds $75,000. See Stewart Oil Co. v. Sohio Petroleum Co., 315 F.2d
759 (7th Cir. 1963). Hence, any absence of diversity between claimants is irrelevant under Rule 22.
See John Hancock Mut. Life Ins. Co. v. Kraft, 200 F.2d 952 (2d Cir. 1953).
I. [1.43] Amount in Controversy
Although, since the amendments of the Federal Question Jurisdictional Amendments Act of
1980, there is no longer an amount-in-controversy requirement in federal question actions under 28
U.S.C. §1331 except when expressly required by statute (see Kansas City Terminal Ry. v. Jordon
Manufacturing Co., 750 F.2d 551, 552 (7th Cir. 1984)), 28 U.S.C. §1332, as amended by the
Federal Courts Improvement Act of 1996 (see §1.25 above), mandates that, for purposes of
establishing diversity jurisdiction, the amount or value of the matter in controversy exceed $75,000,
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exclusive of interest or costs. Typically, the party asserting jurisdiction satisfies this requirement
whenever the complaint alleges that the claim exceeds the jurisdictional minimum as long as the
claim is made in good faith. Gibbs v. Buck, 307 U.S. 66, 83 L.Ed. 1111, 59 S.Ct. 725 (1939);
Wenning v. Jim Walter Homes, Inc., 606 F.2d 784, 785 n.1 (7th Cir. 1979). Moreover, this rule
holds true even though the complaint reveals a valid defense or a question of whether local law
permits a recovery. See St. Paul Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283, 82 L.Ed.
845, 58 S.Ct. 586 (1938); Goss v. San Jacinto Junior College, 588 F.2d 96, 97 (5th Cir. 1979);
Columbia Pictures Corp. v. Grengs, 257 F.2d 45, 47 (7th Cir. 1958). Hence, a district court may
not dismiss an action unless it appears “to a legal certainty that the claim is really for less than the
jurisdictional amount.” St. Paul, supra, 58 S.Ct. at 590. See also Sharp Electronics Corp. v. Copy
Plus, Inc., 939 F.2d 513 (7th Cir. 1991).
Any challenge to the valuation of the amount in controversy, however, requires the court to
examine the pleadings and affidavits accompanying the motion to dismiss and determine the direct
pecuniary value to the complainant of the right sought to be protected at the time the action has
commenced in federal court. See Local Division 519, Amalgamated Transit Union, AFL-CIO v.
LaCrosse Municipal Transit Utility, 585 F.2d 1340 (7th Cir. 1978); City of Milwaukee v. Saxbe,
546 F.2d 693 (7th Cir. 1976); Sellers v. O’Connell, 701 F.2d 575, 578 (6th Cir. 1983). Indeed, it
does not take much to trigger a challenge to the alleged amount in controversy, such that an
opponent need only make a bare denial. See Enbridge Pipelines (Illinois) L.L.C. v. Moore, 633 F.3d
602 (7th Cir. 2011). The burden of proof for these challenges, therefore, is placed on the party
asserting federal jurisdiction (see Loss v. Blankenship, 673 F.2d 942 (7th Cir. 1982)) so that the
burden is on the plaintiff when the plaintiff has commenced an action in federal court (see Breault
v. Feigenholtz, 380 F.2d 90 (7th Cir. 1967)), while the burden rests on the defendant in removal
actions even though the complaint may already allege a claim that exceeds the jurisdictional
minimum (see Miller-Bradford & Risberg, Inc. v. FMC Corp., 414 F.Supp. 1147 (E.D.Wis. 1976)).
Accordingly, once a jurisdictional amount has been challenged by a defendant, the plaintiff may
not rest on the allegations of his or her complaint and must come forward with competent proof of
valuation. See McMillian v. Sheraton Chicago Hotel & Towers, 567 F.3d 839 (7th Cir. 2009). In
McMillian, the court found that the plaintiffs did not satisfy their burden when the allegations of
the complaint indicated the medical damages were at most $9,800 with no proof of any future
expenses or proof of prior pain and suffering awards. It should also be noted that the amount-incontroversy requirement is not measured by the eventual recovery of the party asserting
jurisdiction. This point was emphasized by the Seventh Circuit in Culbertson v. Libco Corp., 983
F.2d 82 (7th Cir. 1993), in which the court found that the amount-in-controversy requirement was
satisfied when the amount of the trust exceeded the amount-in-controversy limit even though an
individual’s claim against the trust was less than the limit. However, 28 U.S.C. §1332(b) permits
the court to deny recovery of costs as well as impose the opponents’ costs when the party asserting
jurisdiction fails to recover the jurisdictional minimum.
While it is generally difficult to dismiss an action under the legal certainty test, three areas have
emerged as satisfying this standard: (1) contract actions in which the terms of the contract limit the
recovery award (see Odell v. Humble Oil & Refining Co., 201 F.2d 123 (10th Cir. 1953)); (2)
actions in which a specific rule of law limits the amount of damages recoverable (see Farmilant v.
Singapore Airlines, Ltd., 561 F.Supp. 1148 (N.D.Ill. 1983)); and (3) situations in which
independent facts show that the amount in controversy was asserted merely to obtain jurisdiction

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

1 — 41

§1.43

FEDERAL CIVIL PRACTICE

(see Kaufman v. Liberty Mutual Insurance Co., 245 F.2d 918 (3d Cir. 1957)). See also 14AA
Wright, FEDERAL PRACTICE AND PROCEDURE §3702. A good example of this is found in
McCormick v. Independence Life & Annuity Co., 794 F.3d 817 (7th Cir. 2015), in which a state
action alleged that the plaintiffs were entitled to $44,000 in interest payments, plus a cancellation
of a $70,000 loan balance, and the defendant removed the action to federal court on diversity
grounds. The court, in remanding the case to state court, found that the $75,000 amount in
controversy had not been met because the plaintiffs conceded that there was no legal basis for them
to obtain the $70,000 loan cancellation under state law. The court has also found that the amountin-controversy requirement has not been met when there is a cap as to what the trier of fact can
award that is under the $75,000 minimum. See Magruder v. Fidelity Brokerage Services LLC, 818
F.3d 285 (7th Cir. 2016).
It should also be noted that while the issue of valuation is a question to be adjudged under
federal standards, the courts will look to the law of the forum state to determine the nature and
extent of the right to be enforced. Horton v. Liberty Mutual Insurance Co., 367 U.S. 348, 6 L.Ed.2d
890, 81 S.Ct. 1570, 1573 (1961); Harvey v. Price, 603 F.Supp. 1205, 1207 (S.D.Ill. 1985). Hence,
exemplary and punitive damages may be included in assessing the amount-in-controversy
requirement if they are recoverable under the governing law of the forum state, along with
reasonable accrued attorneys’ fees, if permissible as part of the underlying claim (as opposed to a
separate postjudgment right to fees), as an element of damages either under a statute or the equitable
powers of the court. See Jeffries v. Silvercup Bakers, Inc., 434 F.2d 310 (7th Cir. 1970) (punitive
damages); Ross v. Inter-Ocean Insurance Co., 693 F.2d 659 (7th Cir. 1982) (attorneys’ fees),
abrogated on other grounds by Hart v. Schering-Plough Corp., 253 F.3d 272, 274 (7th Cir. 2001);
El v. Americredit Financial Services, Inc., 710 F.3d 748 (7th Cir. 2013); Burzlaff v. Thoroughbred
Motorsports, Inc., 758 F.3d 841 (7th Cir. 2014). Sometimes, allegations of punitive damages will
not be enough to satisfy the amount-in-controversy requirement. For example, the Seventh Circuit
in America’s MoneyLine, Inc. v. Coleman, 360 F.3d 782 (7th Cir. 2004), found that this requirement
had not been met since the stakes of this arbitration dispute concerned the return of only a $30 fee
and any potential punitive damages would not amount to $75,000. See also Munro v. Golden Rule
Insurance Co., 393 F.3d 720 (7th Cir. 2004), in which the amount-in-controversy requirement was
not met when the complaint concerned a dispute over $7,215 and any punitive damages figure used
to meet the jurisdictional minimum would require a double-digit multiplier of the compensatory
damage figure. On the other hand, the Seventh Circuit, in LM Insurance Corp. v. Spaulding
Enterprises Inc., 533 F.3d 542 (7th Cir. 2008), found that the plaintiff (in an alter-ego claim against
five defendants) could look to a $185,776 judgment that the judgment-proof defendant owed to the
plaintiff. This was to satisfy the amount-in-controversy element, even though the plaintiff’s direct
claims against the defendant did not satisfy the $75,000 amount-in-controversy element due to the
defendant’s limited assets. The Seventh Circuit has clarified that only attorneys’ fees that had been
generated prior to the filing of the lawsuit can be considered when assessing whether the amountin-controversy requirement has been met. See Smith v. American General Life & Accident
Insurance Co., 337 F.3d 888 (7th Cir. 2003). Section 1332(a), however, precludes the inclusion of
costs and interest when determining the amount-in-controversy requirement unless they were the
subject or an element of damages in a prior action. See Farmers Insurance Co. v. McClain, 603
F.2d 821, 823 (10th Cir. 1979), in which the court explained that the phrase “exclusive of interest
or costs” in §1332 refers to interest and costs that might be awarded in connection with the federal
diversity proceedings.
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Although there is a split among the circuit courts of appeal as to whether the court may look to
the viewpoints of both opposing parties when assessing the jurisdictional amount (compare
Massachusetts State Pharmaceutical Ass’n v. Federal Prescription Service, Inc., 431 F.2d 130 (8th
Cir. 1970) (plaintiff’s viewpoint only), with Ronzio v. Denver & R.G.W.R. Co., 116 F.2d 604 (10th
Cir. 1940) (either plaintiff’s or defendant’s viewpoint)), the Seventh Circuit appears to measure the
amount in controversy only from the plaintiff’s viewpoint (see Chase v. Shop ’N Save Warehouse
Foods, Inc., 110 F.3d 424 (7th Cir. 1997)). But see Macken v. Jensen, 333 F.3d 797 (7th Cir. 2003),
in which the Seventh Circuit considered the amount-in-controversy question in terms of both the
value of the claim to the plaintiff and the cost of the claim to the defendant.
Finally, it should be noted that the amount-in-controversy requirement looks to the claim
between the parties and not to an underlying claim that did not involve one of the parties in the
current lawsuit. For example, the fact that the plaintiff had sought $1 million in an underlying
arbitration proceeding did not count toward satisfying the $75,000 in amount-in-controversy
requirement to support removal of the action to federal court in an action by the plaintiff against
the arbitrator when the amount in controversy was closer to the $1,800 that the plaintiff had paid
the arbitrator to arbitrate the case. See Webb v. Financial Industry Regulatory Authority Inc., 889
F.3d 853, 856 (7th Cir. 2018). The court emphasized that in that circumstance, jurisdiction
depended on what was at stake between the parties in the current litigation (i.e., breach of the
arbitration agreement) and not what was at stake in the underlying action.
1. [1.44] Aggregation of Claims — Single Plaintiff
If a single plaintiff has two unrelated claims against a single defendant and neither claim is
sufficient to satisfy the jurisdictional prerequisite, the claims may be aggregated as long as the total
satisfies the jurisdictional minimum. See Fed.R.Civ.P. 18; Lloyd v. Kull, 329 F.2d 168 (7th Cir.
1964). However, the plaintiff may not aggregate separate and distinct claims against multiple
defendants if no claim against a single defendant exceeds the minimum. See Jewell v. Grain
Dealers Mutual Insurance Co., 290 F.2d 11 (5th Cir. 1961). The plaintiff, however, satisfies the
jurisdictional prerequisite when seeking a determination of rights to property valued at more than
the minimum even though the claims of several defendants against the property do not individually
exceed this amount. See Cornell v. Mabe, 206 F.2d 514 (5th Cir. 1953).
2. [1.45] Aggregation of Claims — Multiple Plaintiffs
If multiple plaintiffs have unrelated claims against a single defendant, the plaintiffs may not
aggregate as long as the claims are viewed as separate and distinct. See Zahn v. International Paper
Co., 414 U.S. 291, 38 L.Ed.2d 511, 94 S.Ct. 505 (1973), overruled on other grounds by Exxon
Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546, 162 L.Ed.2d 502, 125 S.Ct. 2611, 2625
(2005); Griffith v. Sealtite Corp., 903 F.2d 495 (7th Cir. 1990). Thus, the plaintiffs must
individually satisfy the amount-in-controversy requirement in order to acquire jurisdiction. This
rule is relaxed somewhat when multiple plaintiffs “unite to enforce a single title or right in which
they have a common and undivided interest.” Snyder v. Harris, 394 U.S. 332, 22 L.Ed.2d 319, 89
S.Ct. 1053, 1056 (1969). A good example of this stacking is Meridian Security Insurance Co. v.
Sadowski, 441 F.3d 536 (7th Cir. 2006), in which the court found that the amount-in-jurisdiction
requirement was established when the underlying lawsuit seeking indemnity had at least 51 claims
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having a potential liability of $1,500 per claim. See also O’Brien v. Continental Illinois National
Bank & Trust Company of Chicago, 443 F.Supp. 1131 (N.D.Ill. 1977), aff’d in pertinent part, rev’d
in part, 593 F.2d 54 (7th Cir. 1979). Hence, in O’Brien, the court determined that while members
of a pension plan could invoke jurisdiction when the suit was against the trustee of the plan seeking
to “reconstitute” the trust, it further concluded that the plaintiffs could not aggregate claims when
the suit was against the plan itself. 443 F.Supp. at 1139 – 1140. See also Local Division 519,
Amalgamated Transit Union, AFL-CIO v. LaCrosse Municipal Transit Utility, 585 F.2d 1340, 1349
(7th Cir. 1978) (court measured value of proposed collective-bargaining agreement as opposed to
aggregated claims of individual union members under agreement for purposes of establishing
jurisdictional minimum since new contract was “essential object” of “matter in dispute”); Hughes
v. Encyclopaedia Britannica, Inc., 199 F.2d 295 (7th Cir. 1952); Loizon v. SMH Societe Suisse de
Microelectronics, et Horologerie SA, 950 F.Supp. 250 (N.D.Ill. 1996).
3. [1.46] Shareholder Derivative Actions
The Supreme Court, in Koster v. (American) Lumbermens Mut. Casualty Co., 330 U.S. 518,
91 L.Ed. 1067, 67 S.Ct. 828 (1947), declared that the amount-in-controversy requirement should
be viewed from the corporation’s viewpoint, as opposed to the plaintiff shareholder’s viewpoint.
Accordingly, challenges in shareholder derivative actions will not be difficult to establish even
though the plaintiff may have only a small interest in the outcome of the action. 14AA Wright,
FEDERAL PRACTICE AND PROCEDURE §3705.
4. [1.47] Class Actions
Whether a class representative may aggregate claims of other class members to attain the
jurisdictional requirement is governed by Snyder v. Harris, 394 U.S. 332, 22 L.Ed.2d 319, 89 S.Ct.
1053 (1969). In Snyder, the Court observed that certain amendments to Fed.R.Civ.P. 23 did not
alter the established interpretation of “matter in controversy” and noted that by 1916 “it was ‘settled
doctrine’ that separate and distinct claims could not be aggregated [by two or more plaintiffs] to
meet the required jurisdictional amount.” 89 S.Ct. at 1057, quoting Pinel v. Pinel, 240 U.S. 594, 60
L.Ed. 817, 36 S.Ct. 416, 417 (1916). Accordingly, the Court concluded that the traditional rules on
aggregation applied to class actions under Fed.R.Civ.P. 23 and determined that dismissal of the
class action was required unless the class members were enforcing a single title or right in which
they had a “common and undivided interest.” 89 S.Ct. at 1056. See also Loizon v. SMH Societe
Suisse de Microelectronics, et Horologerie SA, 950 F.Supp. 250 (N.D.Ill. 1996); O’Brien v.
Continental Illinois National Bank & Trust Company of Chicago, 443 F.Supp. 1131 (N.D.Ill.
1977), aff’d in pertinent part, rev’d in part, 593 F.2d 54 (7th Cir. 1979). In Travelers Property
Casualty v. Good, 689 F.3d 714 (7th Cir. 2012), an insurance company filed a declaratory judgment
action seeking a ruling that its insurance policies did not cover a $16 million judgment in favor of
the defendant and his fellow class action members. The plaintiff argued that, from its perspective,
the amount-in-controversy requirement had been satisfied, since there was only one claim for $16
million in favor of its insured. However, the court found that the amount-in-controversy
requirement had not been satisfied since (a) at the time of the plaintiff’s filing of the instant lawsuit
the insured had transferred its right to collect on the insurance policies to the class action members
and (b) no class action member had an individual claim worth more than $75,000. For a further
discussion of the problems encountered in meeting the jurisdictional minimums in the area of class
actions, see 14AA Wright, FEDERAL PRACTICE AND PROCEDURE §3705.
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However, when at least one named class representative has satisfied the amount-in-controversy
requirement, a district court may consider all class members’ claims under supplemental
jurisdiction provisions set forth in 28 U.S.C. §1367. See Exxon Mobil Corp. v. Allapattah Services,
Inc., 545 U.S. 546, 162 L.Ed.2d 502, 125 S.Ct. 2611 (2005); §1.67 below.
Congress made it easier for certain class actions to proceed in federal court when it enacted the
Class Action Fairness Act of 2005 (CAFA), Pub.L. No. 109-2, 119 Stat. 4, under which any
member of a class of plaintiffs may proceed in federal court if the member can establish that he or
she is a citizen of a state different from any defendant in a class action having a matter in
controversy exceeding $5 million. 28 U.S.C. §1332(d)(2). See also Dancel v. Groupon, Inc., 940
F.3d 381, 383 (7th Cir. 2019), in which the court emphasized the notion that a party asserting
diversity jurisdiction in a class action setting cannot merely state, e.g., that some “undetermined
number” of class members are “non-Illinois and non-Delaware citizens”; rather, the party must
identify both the class member and the state of citizenship. Moreover, §1332(d)(6) relaxes the
general diversity rule against aggregation of claims for actions filed under CAFA by allowing
aggregation of each class member’s claims when determining whether the amount-in-controversy
met the requisite $5 million threshold. See Travelers Property Casualty, supra. Other
circumstances in which jurisdiction may attach in a class action setting are lawsuits having the same
amount in controversy and that concern (a) a member of a class of plaintiffs that is a foreign state
or who is a citizen or subject of a foreign state against a defendant who is a citizen of a state or (b)
a member of a class of plaintiffs who is a citizen of a state against any defendant that is a foreign
state or who is a citizen or subject of a foreign state. 28 U.S.C. §1332(d)(2). However, under certain
circumstances, a district court may decline to exercise jurisdiction over a class action that would
otherwise qualify for adjudication if in the class action greater than one third but less than two
thirds of the members of all the proposed plaintiff classes in the aggregate and the primary
defendants are citizens of the state in which the action was originally filed. See 28 U.S.C.
§1332(d)(3). It should be noted, though, that the special requirements for obtaining jurisdiction
under CAFA apply only if there is a plaintiff class and not a defendant class. See Saskatchewan
Mutual Insurance Co. v. CE Design, Ltd., 865 F.3d 537 (7th Cir. 2017). In Saskatchewan Mutual
Insurance, the court found that the plaintiff could not use the CAFA requirements for establishing
subject-matter jurisdiction when the plaintiff was suing a defendant class and that the general rule
prohibiting the aggregation of claims of multiple defendants to reach the $75,000 amount-incontroversy requirement to establish diversity jurisdiction applied when there was no showing that
the class members had a common and undivided interest in a common fund.
5. [1.48] Counterclaims
In general, the Seventh Circuit does not permit the aggregation of counterclaims to support the
jurisdictional minimum amount in controversy. The treatment given by the Seventh Circuit,
however, varies depending on whether the counterclaim is compulsory or permissive. Under
Fed.R.Civ.P. 13(a), a compulsory counterclaim (which must be asserted in the same complaint)
arises out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim.
Since this claim is considered to be within the ancillary jurisdiction of the court, the court may rule
on the compulsory counterclaim regardless of whether the requisite minimum has been met. See
Moore v. New York Cotton Exchange, 270 U.S. 593, 70 L.Ed. 750, 46 S.Ct. 367 (1926); Mayer
Paving & Asphalt Co. v. General Dynamics Corp., 486 F.2d 763 (7th Cir. 1973). While a court
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may proceed to adjudicate a compulsory counterclaim even though the main claim has been
dismissed on grounds other than lack of jurisdiction (see Moore, supra), the Seventh Circuit
appears to deny aggregation of a compulsory counterclaim in which the main claim fails to state a
sufficient jurisdictional amount. Compare Motorists Mutual Insurance Co. v. Simpson, 404 F.2d
511 (7th Cir. 1968) (aggregation denied), cert. denied, 89 S.Ct. 1470 (1969), with Roberts Min. &
Mill. Co. v. Schrader, 95 F.2d 522 (9th Cir. 1938) (aggregation permitted).
In contrast to compulsory counterclaims, permissive counterclaims under Fed.R.Civ.P. 13(b)
are by nature claims that do not arise out of the same transaction or occurrence as the subject matter
in the main action. Accordingly, the courts have found that permissive counterclaims must be
supported by independent grounds of federal jurisdiction unless the permissive counterclaim is in
the form of a setoff. See By-Prod Corp. v. Armen-Berry Co., 668 F.2d 956 (7th Cir. 1982). In this
circumstance, the court treats the setoff as a claim that is ancillary to the main action. See United
States ex rel. D’Agostino Excavators, Inc. v. Heyward-Robinson Co., 430 F.2d 1077 (2d Cir. 1970),
cert. denied, 91 S.Ct. 582 (1971). Moreover, if the main claim fails to state a sufficient jurisdictional
minimum, a permissive counterclaim will not be aggregated with the main claim to support the
jurisdictional minimum. See 3 MOORE’S FEDERAL PRACTICE §§13.110[2], 13.110[3]. There
is authority, however, that permits a counterclaimant to aggregate permissive counterclaims to
obtain a sufficient jurisdictional minimum. See Seneca Falls Machine Co. v. McBeth, 246 F.Supp.
271 (W.D.Pa. 1965), vacated in part on other grounds, 368 F.2d 915 (3d Cir. 1966); 14AA Wright,
FEDERAL PRACTICE AND PROCEDURE §3706.
6. [1.49] Cross-Claims
Cross-claims, under Fed.R.Civ.P. 13(g), are considered to fall within the court’s ancillary
jurisdiction since they either arise out of the same transaction or occurrence as the main claim or
relate to any property that was the subject matter of the original action. Cenco Inc. v. Seidman &
Seidman, 686 F.2d 449 (7th Cir.), cert. denied, 103 S.Ct. 177 (1982). Accordingly, these claims
need not satisfy the requisite jurisdictional amount (see Coastal Air Lines, Inc. v. Dockery, 180
F.2d 874 (8th Cir. 1950)) and must be maintained by independent jurisdictional grounds when the
original action does not meet the requisite amount in controversy.
7. [1.50] Third-Party Claims
When the defendant impleads a third party, under Fed.R.Civ.P. 14(a), and asserts that the party
may be liable for all or part of the plaintiff’s claim, a court will treat the claim as one under its
ancillary jurisdiction. Hence, the value of the claim need not be established to satisfy the minimum
amount in controversy. See American National Bank & Trust Company of Chicago v. Bailey, 750
F.2d 577 (7th Cir. 1984).
J. [1.51] Limits on Diversity Jurisdiction
Domestic relations and probate are two major areas in which the courts have declined
jurisdiction even though the parties have asserted sufficient allegations of diversity and amounts in
controversy to satisfy the requirements of 28 U.S.C. §1332. The basis for these judicially created
limits was developed at a time when the state courts were perceived to have a special competency
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in both subject areas. Moreover, because both subjects were assigned to chancery courts, the
subjects did not fit precisely into the federal statutory framework, which at that time provided that
federal courts could accept diversity jurisdiction only when the subject matter concerned “suits of
a civil nature in law or equity.” 13E Wright, FEDERAL PRACTICE AND PROCEDURE §3609,
p. 392.
1. [1.52] Domestic Relations
In spite of a change in the language of the federal diversity of citizenship statute in the revision
of Title 28 of the U.S. Code (see ch. 646, 62 Stat. 930 (1948)) that grants potential jurisdiction in
“all civil actions” (28 U.S.C. §1332(a)), federal courts have continued to find that they have no
jurisdiction in cases concerning domestic relations. Lynk v. LaPorte Superior Court No. 2, 789 F.2d
554, 558 (7th Cir. 1986); Schleiffer v. Meyers, 644 F.2d 656, 663 (7th Cir.), cert. denied, 102 S.Ct.
110 (1981). The courts, however, have carved out a narrow exception to this rule when the
complaint asserts tortious conduct of the spouse. See Daily v. Parker, 152 F.2d 174 (7th Cir. 1945)
(alienation of affections); Lloyd v. Loeffler, 694 F.2d 489 (7th Cir. 1982) (tortious interference with
custody rights). Therefore, courts will accept jurisdiction over cases that tangentially concern
status-related domestic relations issues, and thus will entertain actions enforcing certain obligations
under the state court’s final decree (see Crouch v. Crouch, 566 F.2d 486 (5th Cir. 1978)) and will
hear cases seeking to invalidate decrees obtained through fraud or lack of subject-matter
jurisdiction (see Rapoport v. Rapoport, 416 F.2d 41 (9th Cir. 1969), cert. denied, 90 S.Ct. 920
(1970)). Finally, it should be noted that although federal courts have refused to accept jurisdiction
over suits determining custody questions (see Bennett v. Bennett, 682 F.2d 1039 (D.C.Cir. 1982)),
they will, however, intercede when the claim concerns an interstate dispute involving the validity
of competing custody decrees (see DiRuggiero v. Rodgers, 743 F.2d 1009 (3d Cir. 1984)). See
generally 13E Wright, FEDERAL PRACTICE AND PROCEDURE §3609.
2. [1.53] Probate Matters
As stated in Rice v. Rice Foundation, 610 F.2d 471, 475 (7th Cir. 1979), the Supreme Court in
Markham v. Allen, 326 U.S. 490, 90 L.Ed. 256, 66 S.Ct. 296, 298 (1946), declared that matters of
“pure probate” are within the exclusive jurisdiction of the state courts, thereby excepting these
matters from the federal court’s diversity jurisdiction. See also Republic of Iraq v. First National
Bank of Chicago, 350 F.2d 645, 648 (7th Cir. 1965), cert. denied, 86 S.Ct. 556 (1966). However,
the Seventh Circuit has determined that the probate exception to diversity jurisdiction is to be
applied narrowly and has assumed jurisdiction in those probate-related matters that do not result in
interference with the state probate proceedings or the assumption of general probate jurisdiction of
the property in the custody of the state courts. Rice, supra, 610 F.2d at 475 – 476. See also Georges
v. Glick, 856 F.2d 971 (7th Cir. 1988).
The scope of this exception, however, has not been defined clearly, and the courts of appeal
have employed various approaches to this question. For example, the Fifth Circuit looks to the
nature of the plaintiff’s claim and will assume jurisdiction in probate-related matters as long as the
claim does not attack the validity of the will. Akin v. Louisiana National Bank of Baton Rouge, 322
F.2d 749 (5th Cir. 1963). Hence, under this approach, claims asserting the right to share in the
distribution of the estate or claims against the estate itself are not within the probate exception
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because the federal court may decide these actions without any direct impact on the probate of the
will. 322 F.2d at 753 – 754. See Moore v. Lindsey, 662 F.2d 354 (5th Cir. 1981); Hess v. Reynolds,
113 U.S. 73, 28 L.Ed. 927, 5 S.Ct. 377 (1885). The Second Circuit, however, considers the route
the action would have taken had the action been brought in state court and will dismiss the federal
action if, under state law, the dispute would be cognizable only by the probate court. Lamberg v.
Callahan, 455 F.2d 1213, 1216 (2d Cir. 1972).
The narrowness of the probate exception was emphasized by the Supreme Court in Marshall
v. Marshall, 547 U.S. 293, 164 L.Ed.2d 480, 126 S.Ct. 1735 (2006), in which the Court found that
the probate exception was not applicable to deprive a bankruptcy court of jurisdiction over a
widow’s claim that her stepson tortiously interfered with her expectancy of inheritance or gift from
her deceased husband. In rendering its ruling, the Court held that while the probate exception
reserves to state probate courts the probate or annulment of a will and the administration of a
decedent’s estate, as well as precludes a federal court from disposing of property that is already in
the custody of a state probate court, it does not bar a federal court from adjudicating tort matters
that are outside the confines of probate courts and are otherwise within a federal court’s jurisdiction.
K. [1.54] Devices To Create Diversity
In general, a party may not manufacture diversity. Hence, as noted in §1.38 above, the federal
court will realign the parties according to their real interests and, as noted in §1.40 above, will
require that indispensable parties be joined to the litigation. Moreover, under 28 U.S.C. §1359, the
district court must dismiss any action in which “any party, by assignment or otherwise, has been
improperly or collusively made or joined to invoke the jurisdiction of [the] court.” See Betar v. De
Havilland Aircraft of Canada, Ltd., 603 F.2d 30, 35 (7th Cir. 1979), in which the court, quoting
Bishop v. Hendricks, 495 F.2d 289, 294 (4th Cir. 1974), and O’Brien v. AVCO Corp., 425 F.2d
1030, 1032 (2d Cir. 1969), determined that the purpose of §1359 is to limit federal court
consideration to cases that “really and substantially” involve a dispute within the jurisdiction of the
federal court. See also Ross v. Inter-Ocean Insurance Co., 693 F.2d 659 (7th Cir. 1982).
Notwithstanding the prohibitions above, parties seeking to create diversity jurisdiction have
enjoyed limited success by using the procedures discussed in §§1.55 – 1.57 below.
1. [1.55] Change of State Citizenship
As noted in §1.28 above, a change in the citizenship of a natural person may be effected after
accrual of an action but prior to the commencement of the litigation. However, under these
circumstances, the party seeking jurisdiction must still meet the requirements for obtaining
citizenship (i.e., residency in the other state with a simultaneous intention to remain there) and bear
the heavier burden of proof when establishing a newly acquired domicile (see Anderson v. Watts,
138 U.S. 694, 34 L.Ed. 1078, 11 S.Ct. 449 (1891); Korn v. Korn, 398 F.2d 689 (3d Cir. 1968)
(concluding that course of conduct before and after initiation of action may be viewed by federal
courts to determine whether change in domicile has, in fact, occurred)). Similarly, a corporation
may manufacture diversity by dissolving and incorporating in another state. See Black & White
Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518, 72 L.Ed. 681,
48 S.Ct. 404 (1928). It should be noted, however, that this device can be used only if the opposing
party is not a citizen of the state in which the corporation has its principal place of business. See
13F Wright, FEDERAL PRACTICE AND PROCEDURE §3638.
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2. [1.56] Assignment
Presently, any assignment of a cause of action to a third party for the purpose of creating
diversity is governed by the anti-collusion provisions of 28 U.S.C. §1359. In Kramer v. Caribbean
Mills, Inc., 394 U.S. 823, 23 L.Ed.2d 9, 89 S.Ct. 1487 (1969), the Court listed several factors to
guide federal courts when addressing the issue of whether an assignment was collusively made to
create diversity jurisdiction. These factors, as enunciated by the Court in Kramer, include the
degree of any prior connection of the assignee to the subject matter of the claim, the amount of
consideration given by the assignee, the retention of interest by the assignor, and any motivation to
create diversity jurisdiction. 89 S.Ct. at 1490. Accordingly, a federal court will dismiss a cause of
action if the court determines that the assignee possesses no real personal interest in the outcome
of the litigation (see Betar v. De Havilland Aircraft of Canada, Ltd., 603 F.2d 30 (7th Cir. 1979)),
although the retention by the assignor of some interest in the claim will not, by itself, mandate a
finding of collusion. 13F Wright, FEDERAL PRACTICE AND PROCEDURE §3639, pp. 400 –
403. The court in CNH Industrial America LLC v. Jones Lang LaSalle Americas, Inc., 882 F.3d
692, 704 (7th Cir. 2018), addressed a similar issue when the plaintiff and the defendant were
completely diverse, but 16 out of 260 dealer claims that had been assigned to the plaintiff were not
diverse from the defendant and did not concern individual claims over $75,000. The court, in noting
that the plaintiff had established diversity jurisdiction based on its own claims against the
defendant, concluded that the 260 dealer assignments did not amount to a collusive effort to create
jurisdiction when it otherwise would not have existed. As such, because the assignment of the
dealer claims did not serve to move the case from state to federal court, there was no showing that
such an aggregation of claims served as a collusive devise under §1359 to invoke federal
jurisdiction. The courts, however, are suspicious of transfers between parent and subsidiary
corporations, so the party seeking jurisdiction must establish a legitimate business purpose (i.e., a
business advantage other than the mere creation of diversity) to counter any attack based on the
assignment. See Prudential Oil Corp. v. Phillips Petroleum Co., 546 F.2d 469 (2d Cir. 1976); Green
& White Construction Co. v. Cormat Construction Co., 361 F.Supp. 125 (N.D.Ill. 1973).
3. [1.57] Appointment of Representatives
The appointment of a representative may serve to create diversity if the representative is one
whose citizenship normally is considered in determining diversity. Hence, the citizenship of a
representative with only nominal duties is not considered by the court because the representative
under these conditions is not a real party in interest. See §1.38 above. If the duties of the
representative are sufficiently substantial, federal courts traditionally have ignored the motive
underlying the appointment of the representative and found dispositive the citizenship of the
representative when the appointment was valid under state law. See, e.g., Corabi v. Auto Racing,
Inc., 264 F.2d 784 (3d Cir. 1959). In McSparran v. Weist, 402 F.2d 867 (3d Cir. 1968), the Third
Circuit retreated from Corabi to the extent that the Corabi court found that motive is ignored when
determining whether the appointment of a representative is considered in determining diversity in
favor of a test that uses a variety of factors such as the relationship of the representative to the party
represented, the scope of the representative’s powers, and any special capacity or experience the
representative may possess with respect to the purpose of the appointment. See, e.g., Groh v.
Brooks, 421 F.2d 589 (3d Cir. 1970). This approach is similar to the “substantive real party in
interest” test used by some courts that examines both the nature of the representative’s duties as
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well as the motive for the representative’s appointment in determining whether the appointment
was collusive under the dictates of 28 U.S.C. §1359. See Bishop v. Hendricks, 495 F.2d 289 (4th
Cir. 1974); Green v. Hale, 433 F.2d 324, 329 (5th Cir. 1970) (court outlined factors such as
relationship of representative to party represented, scope of representative’s powers and duties, any
special capacity or experience of representative, existence of nondiverse individual who might
more normally be expected to represent interests at stake, and local nature of action). The burden
of demonstrating the right to pursue the action in the federal courts rests on the representative,
though the establishment of a lack of an apparent motive to manufacture jurisdiction may be
insufficient to confer jurisdiction if the effect of the appointment is to create diversity and the
representative has no stake in the outcome of the lawsuit. Under these circumstances, the Seventh
Circuit has concluded that any motive supporting the appointment of the representative was
insufficient to establish “more than a nominal relationship between the representative and the
cause.” Betar v. De Havilland Aircraft of Canada, Ltd., 603 F.2d 30, 35 (7th Cir. 1979).
The amendment to 28 U.S.C. §1332(c)(2) under the Judicial Improvements and Access to
Justice Act, however, eliminated this device when the appointment concerns a legal representative
of the estate of a decedent or the legal representative of an infant or incompetent. In these cases,
the legal representative shall be deemed to have the same state citizenship as the decedent, infant,
or incompetent. Moreover, this amendment does not appear to make a distinction based on the
nature or the permanency of the appointment. Hence, the citizenship of a representative appointed
only for the period of the litigation (i.e., a guardian ad litem) and the citizenship of a representative
of a more permanent nature are ignored equally under the amendment.
L. [1.58] Devices To Destroy Diversity
Unlike 28 U.S.C. §1359, which concerns the prohibition of certain devices having the effect of
creating diversity jurisdiction, there are no similar statutory expressions that concern the use of
devices that effectively destroy diversity jurisdiction. Accordingly, courts have generally viewed
these devices with leniency and have upheld their use even when the motive of the transaction was
to prevent the federal court from obtaining jurisdiction. See Mecom v. Fitzsimmons Drilling Co.,
284 U.S. 183, 76 L.Ed. 233, 52 S.Ct. 84 (1931); Betar v. De Havilland Aircraft of Canada, Ltd.,
603 F.2d 30, 33 (7th Cir. 1979) (“Devices to create federal jurisdiction have historically been
limited by statute; devices to defeat jurisdiction have not.”). Thus, an assignment of any portion of
a claim to a nondiverse party will defeat diversity. See Carson v. Dunham, 121 U.S. 421, 30 L.Ed.
992, 7 S.Ct. 1030 (1887); Rosecrans v. William S. Lozier, Inc., 142 F.2d 118 (8th Cir. 1944). But
see Picquet v. Amoco Production Co., 513 F.Supp. 938 (M.D.La. 1981), in which the court found
that an assignment of 1/108 of the interest to a nondiverse party was not effective to deprive the
defendant of a federal forum.
The practitioner should also consider joinder of either a nondiverse defendant (which would
render diversity incomplete) or a resident defendant who is a citizen of the state in which the action
is commenced. The plaintiff in Schur v. L.A. Weight Loss Centers, Inc., 577 F.3d 752 (7th Cir.
2009), did just that by successfully adding two nondiverse defendants after the complaint had been
filed. See 28 U.S.C. §1441(b), which precludes removal in diversity cases if one of the parties in
interest “properly joined and served as [a defendant] is a citizen of the State in which such action
is brought.” See also Holmstrom v. Peterson, 492 F.3d 833 (7th Cir. 2007), for a good example of
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an application of the forum defendant rule. However, these joinders must be done in the absence
of fraud, so the defendant’s right to removal cannot be defeated by a joinder of defendants having
“no real connection with the controversy.” Wilson v. Republic Iron & Steel Co., 257 U.S. 92, 66
L.Ed. 144, 42 S.Ct. 35, 37 (1921), quoted in Morris v. Nuzzo, 718 F3d 660, 667 (7th Cir. 2013)
(court, in vacating district court’s dismissal of plaintiff’s lawsuit, concluded that district court erred
in finding that joinder of diverse resident defendant was fraudulent and further remanded case to
state court under forum defendant rule with directions to act on merits of case). Thus, when there
are allegations that a party has been fraudulently joined, proof that the claim against the nondiverse
defendant is “groundless” will support dismissal of the defendant. See Walton v. Bayer Corp., 643
F.3d 994, 999 (7th Cir. 2011). The court in R.C. Wegman Construction Co. v. Admiral Insurance
Co., 629 F.3d 724 (7th Cir. 2011), similarly dismissed the nondiverse defendant when the plaintiff
failed to seek any relief from the defendant. On the other hand, the plaintiff in Schur, supra,
successfully fought off a claim that the added defendants violated the fraudulent joinder doctrine
when the plaintiff had an actual cause of action against the added defendants. However, a plaintiff
may not join defendants from whom recovery is barred by statute. See Miami Pipe Line Co. v.
Panhandle Eastern Pipe Line Co., 384 F.2d 21 (10th Cir. 1967). A similar standard is applied when
the plaintiff attempts to defeat jurisdiction by the joinder of a nondiverse plaintiff. In this
circumstance, courts will permit the transaction only if this person is deemed a real party in interest
under Fed.R.Civ.P. 17(a). 13F Wright, FEDERAL PRACTICE AND PROCEDURE §3641. There
is an exception to the fraudulent joinder doctrine when the claim against the nondiverse defendant
is “no weaker” than the claim against the diverse defendant. See Walton, supra, 643 F.3d at 1001.
In that circumstance, the state court (as opposed to the district court) should determine whether the
entire case lacks merit. Id.
M. [1.59] Sample Forms of Allegations of Jurisdiction in Diversity Cases
The sample forms of allegations of jurisdiction in federal diversity cases provided in §§1.60 –
1.63 below are based on Form 7(a) in the Appendix of Forms in the Federal Rules of Civil
Procedure approved by the Supreme Court.
1. [1.60] Natural Persons
Plaintiff is a citizen of the State of Illinois and defendant is a citizen of the State of
Wisconsin. The matter in controversy exceeds, exclusive of interest and costs, the sum of
$75,000.
NOTE: Allegations of mere residency or claims that a party is not a citizen of a particular state are
insufficient to confer jurisdiction. See Realty Holding Co. v. Donaldson, 268 U.S. 398, 69 L.Ed.
1014, 45 S.Ct. 521 (1925). See also §1.28 above.
2. [1.61] Natural Persons — Multiple Plaintiffs or Defendants
Plaintiff [name of plaintiff] is a citizen of the State of Illinois, plaintiff [name of plaintiff] is
a citizen of the State of Iowa, defendant [name of defendant] is a citizen of the State of Indiana,
and defendant [name of defendant] is a citizen of the State of Wisconsin. The matter in
controversy exceeds, exclusive of interest and costs, the sum of $75,000.
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NOTE: Diversity jurisdiction requires that the diversity be “complete” between opposing parties.
Hence, jurisdiction attaches only when every plaintiff possesses the requisite diversity as to every
defendant. See Soderstrom v. Kungsholm Baking Co., 189 F.2d 1008, 1014 (7th Cir. 1951). See
also §1.42 above for discussion of the statutory interpleader exception to the complete diversity
rule.
3. [1.62] Corporations
Plaintiff is a [corporation incorporated under the laws of the State of Illinois having its
principal place of business in Iowa] [citizen of the State of Illinois] and defendant is a corporation
incorporated under the laws of the State of Wisconsin having its principal place of business
in [state (if known)] [state other than the state of Illinois or Iowa (if not known)]. The matter in
controversy exceeds, exclusive of interest and costs, the sum of $75,000.
NOTE: 28 U.S.C. §1332(c) requires allegations that the corporation is a citizen of both the state of
incorporation and the state of its principal place of business. See Burns v. Rockwood Distributing
Co., 481 F.Supp. 841 (N.D.Ill. 1979). See also §1.31 above.
4. [1.63] Partnerships
Plaintiffs [name of plaintiff] and [name of plaintiff] are copartners and citizens of the State
of Illinois, doing business under the name of [name of firm, company, etc.]. Defendant [name
of defendant] is a citizen of the State of Iowa, and defendant [name of defendant] is a citizen of
the State of Wisconsin. Defendants are copartners doing business under the name of [name of
firm, company, etc.]. The matter in controversy exceeds, exclusive of interest and costs, the
sum of $75,000.

V. [1.64] ANCILLARY AND PENDENT JURISDICTION
Because the jurisdiction of federal courts is necessarily restricted by Article III of the U.S.
Constitution and acts of Congress, federal courts have created the doctrines of ancillary and pendent
jurisdiction, which have enabled them to dispose of additional nonfederal claims having a factual
relationship to the federal claim even though the additional claims cannot on their own meet the
prerequisite for federal jurisdiction. While the doctrines have different caselaw pedigrees and are
generally asserted by different parties during different stages of the federal proceeding, their
concepts have begun to merge, leading the Supreme Court to observe that both doctrines “are two
species of the same generic problem,” that is, the question of under what circumstances a federal
court may hear and decide a nonfederal claim. Owen Equipment & Erection Co. v. Kroger, 437
U.S. 365, 57 L.Ed.2d 274, 98 S.Ct. 2396, 2401 (1978). See also Geoffrey P. Miller, Comment,
Aldinger v. Howard and Pendent Jurisdiction, 77 Colum.L.Rev. 127, 128 n.5 (1977). The answer
to this question lies in an examination of each doctrine.
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A. [1.65] Pendent Jurisdiction
The modern guidelines for the determination of whether a federal court is empowered to
entertain a related nonfederal case are derived from United Mine Workers of America v. Gibbs, 383
U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130 (1966). In Gibbs, a plaintiff alleged a state claim against
the same defendant against whom the federal claim was asserted. In determining that the district
court had the power to entertain the nonfederal claim, the Supreme Court declared that pendent
jurisdiction exists over the nonfederal claim whenever (1) the federal claim has sufficient substance
to confer subject-matter jurisdiction on the court, (2) the federal and nonfederal claims arise out of
a “common nucleus of operative fact,” and (3) the claims are such that the plaintiff would ordinarily
be expected to try both in one judicial proceeding. 86 S.Ct. at 1138.
Accordingly, under the first prong of the Gibbs test, there can be no pendent jurisdiction of a
nonfederal claim if the pleadings reveal that the federal claim is insubstantial. Harper Plastics, Inc.
v. Amoco Chemicals Corp., 657 F.2d 939 (7th Cir. 1981); Uptown People’s Community Health
Services Board of Directors v. Board of Commissioners of Cook County, 647 F.2d 727, 739 (7th
Cir.), cert. denied, 102 S.Ct. 328 (1981). Compliance with this prong of the Gibbs test, however,
should pose no real barrier to the practitioner since the courts have generally applied this prong
narrowly and, as in Hagans v. Lavine, 415 U.S. 528, 39 L.Ed.2d 577, 94 S.Ct. 1372, 1379 (1974),
have required dismissal of the action only if the federal claim is “obviously frivolous” (quoting
Hannis Distilling Co. v. Mayor & City Council of Baltimore, 216 U.S. 285, 54 L.Ed. 482, 30 S.Ct.
326, 327 (1910)), “obviously without merit” (quoting Ex parte Poresky, 290 U.S. 30, 78 L.Ed. 152,
54 S.Ct. 3, 4 (1933)), or “essentially fictitious” (quoting Bailey v. Patterson, 369 U.S. 31, 7 L.Ed.2d
512, 82 S.Ct. 549, 551 (1962)). See also Oneida Indian Nation of New York State v. County of
Oneida, New York, 414 U.S. 661, 39 L.Ed.2d 73, 94 S.Ct. 772 (1974); McGrath v. Zenith Radio
Corp., 651 F.2d 458, 463 (7th Cir. 1981). Hence, a federal claim is insubstantial only if the claim’s
“unsoundness so clearly results from the previous [court decisions] as to foreclose the subject and
leave no room for the inference that the questions sought to be raised can be the subject of
controversy.” Hannis, supra, 30 S.Ct. at 327. If, however, a federal action is deemed insubstantial,
both federal and nonfederal claims must be dismissed because (1) the lack of substantiality is
treated as a jurisdictional defect and (2) the absence of a federal claim deprives the court of any
constitutional case to which the nonfederal claim could be pendent. See Richard A. Matasar, A
Pendent and Ancillary Jurisdiction Primer: The Scope and Limits of Supplemental Jurisdiction, 17
U.C. Davis L.Rev. 103, 126 n.106 (1983). Compare this factual setting, however, to situations in
which federal jurisdiction has been established and the federal claims are dropped from the case
due to adjudications on the merits against the plaintiff (see Gibbs, supra, 86 S.Ct. at 1138 – 1139)
or to calculated decisions by the court not to reach the federal constitutional question (see Siler v.
Louisville & Nashville R.R., 213 U.S. 175, 53 L.Ed. 753, 29 S.Ct. 451 (1909)). Under either
circumstance, the federal court may reach and decide the nonfederal question. Matasar, supra.
The second prong of the Gibbs standard requires the federal and nonfederal claims to derive
from a “common nucleus of operative fact.” Gibbs, supra, 86 S.Ct. at 1138. Initially, it should be
noted that if the two claims are “totally independent, there is no power to hear the claim that has
no jurisdictional basis on its own.” 13D Wright, FEDERAL PRACTICE AND PROCEDURE
§3567.1. The required factual similarity, however, varies among federal courts, with some courts
requiring approximate evidentiary identity between the federal and nonfederal claims (see, e.g.,
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Beach v. KDI Corp., 490 F.2d 1312 (3d Cir. 1974)) while others require only that there be some
evidentiary overlap between federal and nonfederal claims (see, e.g., Lewis v. Pennington, 400 F.2d
806 (6th Cir. 1968)) and still others permit pendent jurisdiction whenever both claims are only
transactionally related, that is, whenever the nonfederal claim has a logical relationship to the
federal action that would lead to some efficiency in the adjudication of both claims (see, e.g., Mas
v. Perry, 489 F.2d 1396 (5th Cir.), cert. denied, 95 S.Ct. 74 (1974)). Matasar, supra, 17 U.C. Davis
L.Rev. at 130 – 132. The Seventh Circuit, however, appears to follow the stricter “evidentiary
identity” standard. See Bernstein v. Lind-Waldock & Co., 738 F.2d 179, 187 (7th Cir. 1984), in
which the court concluded that a valid pendent claim “must be based on the same facts as the main
claim. For it is only on the theory that the two claims are part of a single case (implying a common
factual setting) that pendent jurisdiction . . . could be thought to be within the scope of Article III.”
The third prong of the Gibbs standard contemplates an assessment by the federal court of
whether the plaintiff would ordinarily be expected to try the federal and nonfederal claims in one
judicial proceeding. This requirement, however, has been given minimal practical significance and
has generally been interpreted either as requiring the court to assess whether the federal and
nonfederal claims are ordinarily joined under the Federal Rules of Civil Procedure or as merging
with the common nucleus of operative fact standard. Matasar, supra, 17 U.C. Davis L.Rev. at 138.
B. [1.66] Ancillary Jurisdiction
In Fulton Nat. Bank of Atlanta v. Hozier, 267 U.S. 276, 69 L.Ed. 609, 45 S.Ct. 261, 262 (1925),
the Supreme Court declared that
when a federal court has properly acquired jurisdiction over a cause, it may entertain,
by intervention, dependent or ancillary controversies; but no controversy can be
regarded as dependent or ancillary unless it has a direct relation to property or assets
actually or constructively drawn into the court’s possession or control by the
principal suit.
This has been construed as giving the federal court authority to dispose of the entire matter before
it, including the ancillary claim, regardless of any factor that would otherwise destroy subjectmatter jurisdiction. 13 Wright, FEDERAL PRACTICE AND PROCEDURE §3523. “Ancillary
jurisdiction” generally refers to nonfederal claims that are brought into federal court by a defendant
or an intervenor in an action already properly within a federal court’s jurisdiction. United States v.
Pena, 731 F.2d 8, 11 (D.C.Cir. 1984). Moreover, federal courts have treated ancillary claims with
more sympathy than pendent claims, which are generally brought by plaintiffs, since
ancillary jurisdiction typically involves claims by a defending party haled into court
against his will, or by another person whose rights might be irretrievably lost unless
he could assert them in an ongoing action in a federal court. . . . A plaintiff cannot
complain if ancillary jurisdiction does not encompass all of his possible claims . . .
since it is he who has chosen the federal rather than the state forum. [Footnote
omitted.] Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 57 L.Ed.2d 274, 98
S.Ct. 2396, 2404 (1978).
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The federal courts generally cite the “same transaction or occurrence” test as the appropriate
standard to determine ancillary jurisdiction. However, the courts are not in agreement regarding
the application of this standard in that the courts have required that the federal and ancillary claims
possess either
1. a near factual identity (see, e.g., Nachtman v. Crucible Steel Co. of America, 165 F.2d 997
(3d Cir. 1948));
2. a sufficient connection to the main claim so that the doctrine of res judicata would bar
subsequent litigation if the ancillary claim were not joined (see Big Cola Corp. v. World
Bottling Co., 134 F.2d 718 (6th Cir. 1943));
3. a high degree of evidentiary overlap similar to that employed by many courts using the
“common nucleus of operative fact” standard of United Mine Workers of America v. Gibbs,
383 U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130, 1138 (1966) (see Columbia Plaza Corp. v.
Security National Bank, 525 F.2d 620 (D.C.Cir. 1975)); or
4. minimal evidentiary overlap as long as a judicial economy in joinder can be found (see
Pipeliners Local Union No. 798, Tulsa, Oklahoma v. Ellerd, 503 F.2d 1193 (10th Cir.
1974)). Richard A. Matasar, A Pendent and Ancillary Jurisdiction Primer: The Scope and
Limits of Supplemental Jurisdiction, 17 U.C. Davis L.Rev. 103, 145 – 148 (1983).
Although it is unclear which of the four approaches is followed by the Seventh Circuit, the panel,
in commenting that “we should be cautious about using elastic and ill-defined notions of ancillary
jurisdiction — a concept not mentioned in Article III — to expand our jurisdiction,” appears to
require at least a modicum of evidentiary overlap between federal and ancillary claims. See
American National Bank & Trust Company of Chicago v. Bailey, 750 F.2d 577, 581 (7th Cir. 1984).
C. [1.67] Restrictions Placed on the Exercise of Ancillary and Pendent Jurisdiction
Subsequent to the Supreme Court’s decision in United Mine Workers of America v. Gibbs, 383
U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130, 1138 (1966), federal courts began to interpret the
“common nucleus of operative fact” standard as permitting jurisdiction over pendent claims, that
is, two or more factually related claims having one named party (plaintiff or defendant) in common,
with one of the claims being within the statutory jurisdiction of the court. See Bernstein v. LindWaldock & Co., 738 F.2d 179, 187 (7th Cir. 1984). The Supreme Court, in engrafting a statutory
test to the Gibbs standard, declared that
a finding that federal and nonfederal claims arise from a “common nucleus of
operative fact” [Gibbs, supra, 86 S.Ct. at 1138] does not end the inquiry [which must
include] an examination of the posture in which the nonfederal claim is asserted and
of the specific statute that confers jurisdiction over the federal claim, in order to
determine whether “Congress in [that statute] has . . . expressly or by implication
negated” the exercise of jurisdiction over the particular nonfederal claim. [Emphasis
added.] Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 57 L.Ed.2d 274, 98
S.Ct. 2396, 2402 (1978), quoting Aldinger v. Howard, 427 U.S. 1, 49 L.Ed.2d 276, 96 S.Ct.
2413, 2422 (1976).
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See also United States ex rel. Hoover v. Franzen, 669 F.2d 433 (7th Cir. 1982).
Hence, under the “posture of the case” and “statutory limitation” tests enunciated by the Court
in Owen, courts have considered the following factors to determine whether pendent (or ancillary)
jurisdiction is appropriate:
1. whether the nonfederal action concerns the addition of a new claim or a new party (see
Aldinger, supra, 96 S.Ct. at 2421);
2. whether federal jurisdiction is exclusive under 28 U.S.C. §1331 or concurrent under the
diversity provisions of 28 U.S.C. §1332 (compare, e.g., Hixon v. Sherwin-Williams Co.,
671 F.2d 1005, 1008 – 1009 (7th Cir. 1982) (Seventh Circuit determined that pendent
party’s diversity claim must meet amount-in-controversy requirement if main claim is also
diversity claim), with Bernstein, supra (Seventh Circuit recognized that pendent party
jurisdiction exists over related nonfederal claim when main claim arises under federal
question jurisdiction provisions of §1331)); and
3. whether the nonfederal claim is being asserted by the plaintiff or the defendant (see Owen,
supra, 98 S.Ct. at 2404).
For a more exhaustive list of factors employed by the court, see Richard A. Matasar, A Pendent
and Ancillary Jurisdiction Primer: The Scope and Limits of Supplemental Jurisdiction, 17 U.C.
Davis L.Rev. 103, 176 – 177 (1983).
A general application of these factors indicates that federal courts will grant ancillary
jurisdiction primarily to claims asserted by parties in a defensive posture, which would include
1. the defendant’s compulsory counterclaims under Fed.R.Civ.P. 13(a), and additional parties
in response to the compulsory counterclaims under Fed.R.Civ.P. 13(h) (see Brach v. Amoco
Oil Co., 677 F.2d 1213 (7th Cir. 1982));
2. permissive counterclaims under Fed.R.Civ.P. 13(b) when the claim has taken the form of
a setoff (see Shump v. Balka, 574 F.2d 1341, 1346 – 1347 (10th Cir. 1978));
3. cross-claims under Fed.R.Civ.P. 13(g) (see Cenco Inc. v. Seidman & Seidman, 686 F.2d
449 (7th Cir.), cert. denied, 103 S.Ct. 177 (1982));
4. impleaded third-party defendants under Fed.R.Civ.P. 14(a) unless the party is deemed
indispensable (see American National Bank & Trust Company of Chicago v. Bailey, 750
F.2d 577 (7th Cir. 1984); Chance v. County Board of School Trustees of McHenry County,
Illinois, 332 F.2d 971 (7th Cir. 1964));
5. interpleader actions under Fed.R.Civ.P. 22 (see Republic of China v. American Express
Co., 195 F.2d 230 (2d Cir. 1952)); and
6. defendants seeking intervention as of right under Fed.R.Civ.P. 24(a). 13 Wright,
FEDERAL PRACTICE AND PROCEDURE §3523.
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It should also be noted that permissible counterclaims, under Fed.R.Civ.P. 13(b), that do not assert
a setoff are not within the scope of either ancillary or pendent jurisdiction because they do not by
definition arise out of the same transaction as the federal claim. Hence, these counterclaims must
have an independent basis for federal jurisdiction. See By-Prod Corp. v. Armen-Berry Co., 668 F.2d
956, 961 (7th Cir. 1982). In addition, it should be noted that joinder of claims under Fed.R.Civ.P.
18 and joinder of parties under Fed.R.Civ.P. 19 involve issues of pendent jurisdiction. 13 Wright
§3523.
Although the applicability of the Gibbs test to pendent claims (i.e., nonfederal claims between
parties litigating over matters properly before the court) is well established, the Supreme Court, in
Finley v. United States, 490 U.S. 545, 104 L.Ed.2d 593, 109 S.Ct. 2003 (1989), expressly held that
the Gibbs test was not transferable to pendent-party claims (i.e., parties not named in any claim that
is independently cognizable by the federal court). Thus, the Court concluded that a grant of
jurisdiction over claims involving particular parties does not itself confer jurisdiction over
additional claims by or against different parties. 109 S.Ct. at 2007. Accordingly, the Finley Court
determined that even if the Gibbs test had been met in a pendent-party claim, the district court can
assume jurisdiction only when there is an affirmative grant of pendent-party jurisdiction within the
underlying statute. 109 S.Ct. at 2007 – 2008. See also 13D Wright §3567.2; Constant v. Continental
Telephone Company of Illinois, 745 F.Supp. 1374, 1388 (C.D.Ill. 1990) (court, after analyzing
Finley, concluded that party must show affirmative grant of jurisdiction before pendent party can
acquire jurisdiction).
In enacting the Judicial Improvements Act of 1990, Pub.L. No. 101-650, 104 Stat. 5089,
Congress essentially codified the doctrines of pendent and ancillary jurisdiction under the label of
“supplemental jurisdiction.” Under 28 U.S.C. §1367(a), once the district court obtains jurisdiction
of the claim, the court has supplemental jurisdiction for all other claims that are so related to claims
in the action within the original jurisdiction that they form part of the same case or controversy
under Article III of the Constitution. Significantly, Congress, in an effort to overrule Finley
legislatively, provided that supplemental jurisdiction includes claims that involve the joinder or
intervention of additional parties. However, when a district court has original jurisdiction founded
solely on diversity, §1367(b) expressly withholds supplemental jurisdiction over a plaintiff’s claim
against persons made parties under Fed.R.Civ.P. 14 (third-party impleader), Fed.R.Civ.P. 19
(joinder of certain individuals), Fed.R.Civ.P. 20 (permissive joinder of parties), or Fed.R.Civ.P. 24
(intervention by various individuals) and over claims by persons proposed to be joined as plaintiffs
under Fed.R.Civ.P. 19 or seeking to intervene as plaintiffs under Fed.R.Civ.P. 24 if the exercise of
supplemental jurisdiction in those claims would be inconsistent with the diversity requirements of
28 U.S.C. §1332. Section 1367 otherwise incorporates the Gibbs Court’s constitutional analysis.
13D Wright §3567.2.
D. [1.68] Discretionary Power of the Court
It is well settled that the federal courts possess the power to exercise discretion in dismissing
nonfederal pendent or ancillary claims even though the nonfederal claims would otherwise meet
the requirements of ancillary or pendent jurisdiction. United Mine Workers of America v. Gibbs,
383 U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130 (1966). In Gibbs, the Court emphasized that the
“power [to entertain ancillary or pendent claims] need not be exercised in every case in which it is
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found to exist” and that the district court “should hesitate to exercise jurisdiction over [nonfederal]
claims” when considerations of judicial economy, convenience, and fairness to the parties are not
furthered by allowing litigants to try all claims in a single forum. 86 S.Ct. at 1139. See also Buethe
v. Britt Airlines, Inc., 749 F.2d 1235 (7th Cir. 1984). The Gibbs Court, in discussing certain factors
to guide courts in the exercise of their discretion, observed that dismissal of the nonfederal claim
would not be inappropriate when
1. the federal claim, through reasons other than a lack of substantiality, has been dismissed
prior to trial (see Bueth, supra, 749 F.2d at 1240);
2. the state issues substantially predominate over the federal claim in terms of the burden of
proof, the scope of issues raised, or the comprehensive nature of the remedy asserted (see,
e.g., Hixon v. Sherwin-Williams Co., 671 F.2d 1005, 1009 (7th Cir. 1982)); or
3. the state claim constitutes the real body of the case (see, e.g., Uptown People’s Community
Health Services Board of Directors v. Board of Commissioners of Cook County, 647 F.2d
727 (7th Cir.), cert. denied, 102 S.Ct. 328 (1981)). 86 S.Ct. at 1139 – 1140.
District courts continue to have the ability to refuse the exercise of supplemental jurisdiction under
28 U.S.C. §1367(c), and a district court’s decision to relinquish supplemental jurisdiction over state
law claims will not be reversed unless there has been an abuse of discretion. See Raney v. Allstate
Insurance Co., 370 F.3d 1086 (11th Cir. 2004); Capeheart v. Terrell, 695 F.3d 681 (7th Cir. 2012).
Moreover, when all federal claims have been dismissed prior to trial, the principle of comity
encourages federal courts to relinquish supplemental jurisdiction of the remaining state law claims
pursuant to §1367(c)(3). See Fuqua v. SVOX AG, 754 F.3d 397 (7th Cir. 2014).
The Supreme Court in Carnegie-Mellon University v. Cohill, 484 U.S. 343, 98 L.Ed.2d 720,
108 S.Ct. 614 (1988), endorsed a procedure giving the district court discretion to remand the
nonfederal claims to state court, rather than dismissing them, when all of the federal claims have
been eliminated from the case. See also United States ex rel. Standard Machine & Fabricating Co.
v. Collins & Co. General Contractors, Inc., 648 F.Supp. 967 (M.D.Ga. 1986), in which the court
recognized a similar discretion to dismiss ancillary claims when the principal claim has been
dismissed early in the litigation. See also Carlsbad Technology, Inc. v. HIF Bio, Inc., 556 U.S. 635,
173 L.Ed.2d 843, 129 S.Ct. 1862 (2009), for the proposition that the decision whether to exercise
supplemental jurisdiction after dismissing the federal claim is purely discretionary. Moreover, this
is so even if the plaintiff, as opposed to the district court, had dismissed the federal claim. See
Anderson v. Aon Corp., 614 F.3d 361 (7th Cir. 2010).

VI. [1.69] REMOVAL JURISDICTION
The right to remove a case from state to federal court is purely statutory. 28 U.S.C. §1441(a)
provides:
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Except as otherwise expressly provided by Act of Congress, any civil action brought
in a State court of which the district courts of the United States have original
jurisdiction, may be removed by the defendant or the defendants, to the district court
of the United States for the district and division embracing the place where such
action is pending.
A state may not restrict or limit the right of removal granted by §1441.
If a case is to be removable, a number of requirements must be satisfied. The action sought to
be removed must be within the district court’s original jurisdiction. See Northeastern Rural Electric
Membership Corp. v. Wabash Valley Power Ass’n, 707 F.3d 883 (7th Cir. 2013), in which the court
observed that removal of a state law action can occur only if the case could have been originally
filed in federal court. Prior to the Judicial Improvements Act of 1985, Pub.L. No. 99-336, 100 Stat.
633 (1986), an action was removable only if it fell within the subject-matter jurisdiction of the state
court in which it was commenced. If the state court did not have jurisdiction, perhaps because the
action was within the federal court’s exclusive jurisdiction, the district court could not acquire
jurisdiction by removal. However, the Judicial Improvements Act of 1985 added former §1441(e)
(now §1441(f), as amended by the 21st Century Department of Justice Appropriations
Authorization Act, Pub.L. No. 107-273, 116 Stat. 1758 (2002)). As amended, §1441(f) provides:
The court to which a civil action is removed under this section is not precluded from
hearing and determining any claim in such civil action because the State court from
which such civil action is removed did not have jurisdiction over that claim. 28 U.S.C.
§1441(f).
Section 1441(f) abolishes the anomalous rule that removal jurisdiction is derivative and,
therefore, a case that was within the exclusive jurisdiction of the federal district court was
nonremovable. See 14B Wright, FEDERAL PRACTICE AND PROCEDURE §3721. The
amendment originally adding this provision applies only to actions instituted in a state court after
June 19, 1986, the date of its enactment. Department of Revenue of State of Iowa v. Investment
Finance Management Co., 831 F.2d 790 (8th Cir. 1987).
Only civil actions can be removed; the term “civil actions” has been construed broadly. See
Heifetz v. Tugendrajch, 542 F.Supp. 1207 (E.D.N.Y. 1982) (arbitration proceedings are civil
actions within meaning of §1441(a)). Proceedings ancillary to the state court action cannot be
removed since it would be wasteful to have these proceedings pending in federal court when the
main claim is being litigated in state court. To be removable, the civil action must be brought in a
state court. The term “court” encompasses all tribunals exercising judicial functions, but generally
does not include state adjudicatory tribunals. See 14B Wright §3721.
Only the defendant may remove an action. The plaintiff cannot remove a case on the basis of a
counterclaim. Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 85 L.Ed. 1214, 61 S.Ct. 868
(1941). The district court may realign the parties to determine if it is, in fact, a defendant who is
petitioning for removal. A defendant seeking removal always bears the burden of showing that
removal is proper, which includes the responsibility for establishing that the plaintiff had Article
III standing to bring the lawsuit. See Collier v. SP Plus Corp., 889 F.3d 894 (7th Cir. 2018). A
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defendant waives nothing by petitioning for removal and can move to dismiss the case for lack of
personal jurisdiction after removal. Allen v. Ferguson, 791 F.2d 611 (7th Cir. 1986). A defendant
may waive the right to remove an action by taking some substantial defensive positions in the state
court, such as filing a counterclaim or engaging in discovery, before petitioning for removal. See
Kiddie Rides USA, Inc. v. Elektro-Mobiltechnik GmbH, 579 F.Supp. 1476 (C.D.Ill. 1984).
Moreover, while the right of removal is a statutory right, it is a right that can be waived through a
forum-selection clause. Such a circumstance arose in Pine Top Receivables of Illinois, LLC v.
Transfercom, Ltd., 836 F.3d 784 (7th Cir. 2016). There, the court determined that the contract
between the parties gave the plaintiff the absolute right to choose the forum for litigating issues
arising under the contract, which, in turn, precluded the defendant from removing the case to federal
court.
A case that was not removable when commenced subsequently may become removable under
some circumstances (e.g., if the plaintiff amends the state court complaint to add a federal claim or
dismisses a party whose presence defeated diversity jurisdiction). Once a case has been removed
properly, the plaintiff cannot successfully take any action to defeat federal jurisdiction and cause a
remand. This maxim was reinforced by the Seventh Circuit in In re Burlington Northern Santa Fe
Ry., 606 F.3d 379 (7th Cir. 2010), when the court observed that although it is sometimes possible
for a plaintiff who sues in federal court to amend away jurisdiction, removal cases present concerns
about forum manipulation that counsel against allowing a plaintiff’s post-removal amendment to
affect federal jurisdiction. In Stockman v. LaCroix, 790 F.2d 584 (7th Cir. 1986), the Seventh
Circuit stated that a party added after removal cannot destroy diversity jurisdiction if complete
diversity existed at the time the suit was filed and removed. However, the continued validity of this
statement is in doubt due to the addition of 28 U.S.C. §1447(e) by the Judicial Improvements and
Access to Justice Act. Section 1447(e) provides:
If after removal the plaintiff seeks to join additional defendants whose joinder would
destroy subject matter jurisdiction, the court may deny joinder, or permit joinder
and remand the action to the State court. 28 U.S.C. §1447(e).
This provision indicates that a plaintiff can force a remand by obtaining the district court’s
permission to add a party whose joinder would destroy diversity jurisdiction. See also Schur v. L.A.
Weight Loss Centers, Inc., 577 F.3d 752 (7th Cir. 2009). A plaintiff may waive the right to object
to the propriety of removal by failing to timely object to defects in the removal procedure. In
addition, 28 U.S.C. §1447(c) was amended by the Judicial Improvements and Access to Justice Act
to require the plaintiff to file a motion to remand on the basis of defects in the removal procedure
within 30 days after the filing of the notice of removal. Moreover, when a complaint contains both
removable and nonremovable claims, there is no jurisdictional obstacle under §1441(c) to removing
the whole suit and then sending the nonremovable claims back to state court. See Prolite Building
Supply, LLC v. MW Manufacturers, Inc., 891 F.3d 256, 259 (7th Cir. 2018).
The venue of a removed case is the federal court “for the district and division embracing the
place where [the state court] action is pending.” 28 U.S.C. §1441(a). Thus, the general venue statute
(28 U.S.C. §1391) is not applicable in removal cases. Although removal precludes a challenge to
venue as being improper, defendants may still attack venue as being inconvenient under the federal
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doctrine of forum non conveniens or under the transfer provisions of 28 U.S.C. §1404(a). See
Hartford Fire Insurance Co. v. Westinghouse Electric Corp., 725 F.Supp. 317 (S.D.Miss. 1989);
14C Wright §3726.
A. Types of Cases in Which Removal Is Available
1. [1.70] Federal Question
Under 28 U.S.C. §1441(a), except as otherwise provided by Congress, any civil action of which
the district courts have jurisdiction based on a claim or right arising under the Constitution, treaties,
or laws of the United States shall be removable without regard to the citizenship or residence of the
parties. Thus, a defendant who is a resident of the state in which the state court action is commenced
may remove the case to federal district court if federal jurisdiction is based on the existence of a
federal question.
As is the case with original federal question jurisdiction, the federal claim must appear from
the plaintiff’s complaint, not from the answer or affirmative defense. Hays v. Bryan Cave LLP, 446
F.3d 712 (7th Cir. 2006). See Fedor v. Cingular Wireless Corp., 355 F.3d 1069 (7th Cir. 2004);
City of Chicago v. Comcast Cable Holdings, L.L.C., 384 F.3d 901 (7th Cir. 2004); Merrell Dow
Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 92 L.Ed.2d 650, 106 S.Ct. 3229 (1986) (removal
jurisdiction must be determined by reference to well-pleaded complaint since defendant may
remove case only if claim could have been brought in federal court). For further discussion of the
well-pleaded complaint rule, see §1.12 above. The federal district court will look to the substance
of the complaint to determine whether it raises a federal claim or right, and the fact that the case
raised a potential federal issue within the context of a state law claim is insufficient to create federal
jurisdiction. See Hartland Lakeside Joint No. 3 School District v. WEA Insurance Corp., 756 F.3d
1032 (7th Cir. 2014). Neither the plaintiff’s failure to refer specifically to a federal law that is
clearly applicable, the plaintiff’s subsequent amendment of the complaint to eliminate the federal
claim, nor the subsequent dismissal of a defendant whose presence created a federal question will
prevent or defeat removal. See Northeastern Rural Electric Membership Corp. v. Wabash Valley
Power Ass’n, 707 F.3d 883 (7th Cir. 2013). The Seventh Circuit found that the defendant’s removal
of a state court claim alleging retaliation for having filed a workers’ compensation claim was
improper, even though the defendant argued that removal was appropriate because the plaintiff’s
action was really a federal Labor Management Relations Act §301 claim. See Crosby v. Cooper
B-Line, Inc., 725 F.3d 795 (7th Cir. 2013). However, in Carnegie-Mellon University v. Cohill, 484
U.S. 343, 98 L.Ed.2d 720, 108 S.Ct. 614 (1988), the Supreme Court upheld the district court’s
remand of a removed case to state court after the respondents amended their complaint to eliminate
their sole federal law claim, which had provided the basis for removal. The Supreme Court found
that the district court had a powerful reason to choose not to continue to exercise jurisdiction when,
as in the immediate case, all federal law claims were eliminated and only pendent state law claims
remained. If the plaintiff’s cause of action is essentially federal, the entire case may be removed
even though the district court might have to adjudicate issues of state law. See 14B Wright,
FEDERAL PRACTICE AND PROCEDURE §3722.
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2. [1.71] Diversity
A case sought to be removed on the ground of diversity jurisdiction must satisfy the
requirements applicable to original diversity jurisdiction (e.g., complete diversity between the
plaintiffs and defendants and the amount in controversy). See 28 U.S.C. §1441(b). The same rules
of “citizenship” also apply. See §§1.28 – 1.36 above for further discussion of the citizenship
requirements.
Removal jurisdiction over diversity cases is more limited than either original diversity
jurisdiction or removal jurisdiction over federal question cases since a litigant seeking to remove a
case under diversity jurisdiction cannot remove said case when any of the parties in interest
properly joined and served as defendants is a citizen of the state in which such action is brought in
state court. Hays v. Bryan Cave LLP, 446 F.3d 712 (7th Cir. 2006). Thus, under the forum defendant
rule, a state court lawsuit initiated by an Illinois plaintiff in Indiana against an Indiana defendant
cannot be removed by the defendant to an Indiana federal district court, even though a district court
would have had original diversity jurisdiction over the action. Moreover, the forum defendant rule
has also been applied to preclude removal in a citation to discover assets proceeding when a thirdparty respondent was a resident of the same state where the citation proceeding had been filed. See
GE Betz, Inc. v. Zee Co., 718 F.3d 615 (7th Cir. 2013).
A long line of authority suggests that for an action to be removable, diversity jurisdiction must
exist both at the time the state suit was commenced and at the time removal is sought. See
Kanzelberger v. Kanzelberger, 782 F.2d 774 (7th Cir. 1986) (required diversity must exist both
when suit is filed and when it is removed); Young v. Ewart, 132 U.S. 267, 33 L.Ed. 352, 10 S.Ct.
75 (1889). However, federal courts have recognized an exception to this rule if a party whose
presence would defeat diversity is dismissed from the state court action. Removal in this situation
is permitted even though diversity jurisdiction was not present at the time the state court action was
brought. See Powers v. Chesapeake & O. Ry., 169 U.S. 92, 42 L.Ed. 673, 18 S.Ct. 264 (1898).
A party whose presence in the action defeats diversity must be dropped formally as a matter of
record in order to permit removal. See, e.g., Vivas v. Boeing Co., 486 F.Supp.2d 726, 733 n.7
(N.D.Ill. 2007). See also Walton v. Bayer Corp., 643 F.3d 994 (7th Cir. 2011), in which the Seventh
Circuit similarly found that the district court was required to dismiss a nondiverse defendant who
had been fraudulently joined in the case before ruling on any motion to remand. Moreover, in Vivas,
the court found that the defendant-forum rule precluding removal to federal court of a case in which
properly served defendants were citizens of the state where such action was brought could not be
viewed too literally so as to confer removal jurisdiction in which resident defendants who are not
served in state court action may be disregarded in determining removability. 486 F.Supp.2d at 733
n.7. See 14B Wright, FEDERAL PRACTICE AND PROCEDURE §3723.
Since only those cases over which the district courts have original jurisdiction are removable,
the amount-in-controversy requirement is equally applicable to removal actions based on diversity.
See §§1.43 – 1.50 above for a discussion of the amount-in-controversy requirement in diversity
cases. Accordingly, the required amount in controversy for removal actions is $75,000 and is
calculated at the moment of removal and not at the moment of commencement of the action. See
Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., 166 F.Supp. 319 (E.D.N.Y. 1958). The
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Seventh Circuit, in Hunt v. DaVita, Inc., 680 F.3d 775 (7th Cir. 2012), addressed the related
question whether the plaintiff’s disavowal of any future damage award finding in excess of $75,000
served to defeat removal jurisdiction after proper removal had occurred. In Hunt, the court found
that the plaintiff’s post-removal disclaimer could not defeat federal jurisdiction after there was a
proper removal based on the allegations of the complaint and that the plaintiff had failed to show
by legal certainty that the amount in controversy (i.e., compensatory damages plus punitive to
compensatory damages ratio of two or three to one) alleged in the complaint could not have satisfied
the $75,000 jurisdictional amount.
The amount in controversy is determined from the record existing at the time the removal
petition is filed and may include punitive damages and prefiling attorneys’ fees when these fees are
set forth as a statutory element of the plaintiff’s cause of action. See Manguno v. Prudential
Property & Casualty Insurance Co., 276 F.3d 720 (5th Cir. 2002). See also Carroll v. Stryker
Corp., 658 F.3d 675 (7th Cir. 2011), in which the court observed that the amount in controversy in
removal cases can include statutory damages plus the statutory penalty plus prefiling attorneys’
fees. To guard against the possibility of fraud or concealment by the plaintiff, the district court may
consider the allegations in the petition for removal if the complaint is silent as to the amount of the
plaintiff’s claim. The district court can also consider demands made by plaintiffs in early settlement
negotiations to establish the requisite amount-in-controversy element (see Rising-Moore v. Red
Roof Inns, Inc., 435 F.3d 813 (7th Cir. 2006)) or look to the fact that the plaintiff failed to admit in
requests to admit facts that she would not seek damages in excess of $75,000 (Oshana v. CocaCola Co., 472 F.3d 506 (7th Cir. 2006)). Therefore, if the complaint does not indicate the amount
in controversy, the defendant should include this information in the removal petition since the
defendant has the burden of showing that the jurisdictional amount requirement is satisfied.
3. [1.72] Separate and Independent Claims or Causes of Action
28 U.S.C. §1441(c) authorizes the removal of a separate and independent claim or cause of
action that if sued on alone would be removable. In American Fire & Casualty Co. v. Finn, 341
U.S. 6, 95 L.Ed. 702, 71 S.Ct. 534 (1951), the Supreme Court attempted to define the term “separate
and independent claim or cause of action.” The Court concluded that “where there is a single wrong
to plaintiff, for which relief is sought, arising from an interlocked series of transactions, there is no
separate and independent claim or cause of action under §1441(c).” 71 S.Ct. at 540. As a result of
Finn, very few diversity cases will be removable under §1441(c) since most state joinder rules and
statutes require that a common question of law or fact exist as to all joined parties or that the claims
asserted against them arise out of the same transaction or occurrence or series of transactions or
occurrences. See 14B Wright, FEDERAL PRACTICE AND PROCEDURE §3722.3.
The separate and independent claim or cause of action for which removal is sought must be
able to be determined and complete relief afforded between the plaintiff and the defendant who is
seeking removal without the necessity of other parties being present. See Torrence v. Shedd, 144
U.S. 527, 36 L.Ed. 528, 12 S.Ct. 726 (1892). Separate defenses or a counterclaim filed by the
defendant will not qualify as separate and independent claims. See Bull v. Big Three, Inc., 379
F.Supp. 41 (E.D.Okla. 1974). The majority of courts have concluded that neither a third-party nor
a cross-claim defendant can remove a case under §1441(c). See Thomas v. Shelton, 740 F.2d 478
(7th Cir. 1984); Lawyers Title Insurance Corp. v. Pioneer National Title Insurance Corp., 600
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F.Supp. 402 (D.S.C. 1984). It is still unsettled whether several claims or causes of action properly
joined by a number of plaintiffs against a single defendant are separate and independent. One
commentator has said that they are not. See 14B Wright §3722.3. If §1441(c) is applicable, the
entire case is removed.
Section 1441(c), as now constituted, provides that removal under §1441(c) is permitted only
when the jurisdiction of the claim that furnished the removal basis is one that arises under federal
law. Accordingly, diversity jurisdiction may no longer invoke removal under §1441(c). Moreover,
as to the district court’s discretion to remand claims that would otherwise be nonremovable,
§1441(c) provides that the district court may remand severed claims to the state court from which
the action was removed. 28 U.S.C. §1441(c).
4. [1.73] Federal Officers
28 U.S.C. §1442(a)(1) provides for the removal by the defendant of any civil action or criminal
proceeding commenced in a state court against “any officer (or any person acting under that officer)
of the United States or of any agency thereof, [sued] in an official or individual capacity, for or
relating to any act under color of such office.” 28 U.S.C. §1442a confers a similar right of removal
on members of the armed forces. The rationale for these two provisions is the protection of
legitimate federal authority from interference by the states through their courts.
Section 1442 authorizes removal only if the state suit or prosecution is based on acts “under
color of” the federal office. The Supreme Court has found this requirement satisfied if the acts
occurred in the course of a continuing relationship between the plaintiff and the federal officer
during the latter’s performance of duties. Willingham v. Morgan, 395 U.S. 402, 23 L.Ed.2d 396,
89 S.Ct. 1813 (1969). The petition for removal must demonstrate through specific averments that
the acts occurred during the defendant’s performance of official duties, although the petition need
not admit the acts charged or establish the defendant’s innocence. Id. The Supreme Court, in
Watson v. Philip Morris Cos., 551 U.S. 142, 168 L.Ed.2d 42, 127 S.Ct. 2301 (2007), subsequently
observed that the “acting under color of” language contained in §1442 requires the private party to
establish that he, she, or it is making an effort to assist or help carry out the duties of the federal
superior and not just make an attempt to comply with federal regulations. See also Kelly v. Martin
& Bayley, Inc., 503 F.3d 584 (7th Cir. 2007); Ruppel v. CBS Corp., 701 F.3d 1176 (7th Cir. 2012).
In Panther Brands, LLC v. Indy Racing League, LLC, 827 F.3d 586 (7th Cir. 2016), the court
similarly noted that while cases involving defendant private contractors performing services on
behalf of the government sometime can be removed to federal court under §1442, merely being
subject to federal regulations or performing some functions that the government agency controls is
not enough to transform a private entity into a federal officer for purposes of removing the case to
federal court.
Although there had been a split in authority as to whether §1442 permitted removal by a federal
agency, this issue was resolved by the Supreme Court in International Primate Protection League
v. Administrators of Tulane Educational Fund, 500 U.S. 72, 114 L.Ed.2d 134, 111 S.Ct. 1700,
1797 – 1708 (1991), in which the Court determined that common usage of the term “person,” as
this term is used in §1442, did not include federal agencies. However, the amendment of §1442(a)
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by the Federal Courts Improvement Act of 1996 superseded International Primate Protection
League by explicitly permitting the removal to be effected by the agency. See David D. Siegel,
Commentary on 1996 Amendment of Section 1442, 28 U.S.C.A. §1442 (2006).
The limitations on removal found in 28 U.S.C. §1441, the general removal statute, are not
applicable to removal under §§1442 and 1442a. The entire case is removed under those provisions
even if only one of the claims involves a federal officer or member of the armed forces. Moreover,
removal under §1442 creates an exception to the well-pleaded complaint rule and allows removal
of the case that presents a federal question beyond the narrow confines of the state court complaint,
including a case in which an officer or an agency can raise a “colorable” federal offense. See
Hammer v. United States Department of Health & Human Services, 905 F.3d 517, 525 (7th Cir.
2018), quoting Jefferson County, Alabama v. Acker, 527 U.S. 423, 144 L.Ed.2d 408, 119 S.Ct.
2069, 2075 (1999).
5. [1.74] Civil Rights
28 U.S.C. §1443 authorizes the removal of certain civil actions or criminal prosecutions
involving laws providing for the equal civil rights of U.S. citizens. Section 1443(1) permits removal
by a defendant who is “denied or cannot enforce in the courts of such State a right under any law
providing for the equal civil rights of citizens of the United States.” 28 U.S.C. §1443(1). The
Supreme Court has held that the phrase “any law providing for the equal civil rights” embraces
only those laws that provide for specific civil rights as stated in terms of racial equality. State of
Georgia v. Rachel, 384 U.S. 780, 16 L.Ed.2d 925, 86 S.Ct. 1783 (1966). See State of Wisconsin v.
Glick, 782 F.2d 670 (7th Cir. 1986).
With regard to the “denied or cannot enforce” requirement of §1443(1), the Supreme Court has
construed it to mean that removal is available only if there is a solid basis for predicting that the
defendant’s civil rights will be denied in the state court. See Strauder v. West Virginia, 100 U.S.
303, 25 L.Ed. 664 (1879); Virginia v. Rives, 100 U.S. 313, 25 L.Ed. 667 (1879); Commonwealth of
Kentucky v. Powers, 201 U.S. 1, 50 L.Ed. 633, 26 S.Ct. 387 (1906). This prediction must come
from reference to a law of general application (e.g., a state statute or constitution that will deny the
defendant’s civil rights). Rachel, supra. Removal will not be warranted on the basis of illegal or
corrupt acts of state officials or the possibility of an unfair trial in state court. The Supreme Court
has also disallowed removal if the state’s highest court has declared a discriminatory law
unconstitutional or has not yet had the chance to rule on the law’s validity. See Bush v.
Commonwealth of Kentucky, 107 U.S. 110, 27 L.Ed. 354, 1 S.Ct. 625 (1883); Gibson v. State of
Mississippi, 162 U.S. 565, 40 L.Ed. 1075, 16 S.Ct. 904 (1896). The rationale for this rule is to allow
state courts the first opportunity to correct alleged violations of civil rights, thus avoiding
unnecessary federal interference in the state’s judicial process. Usually, a defendant will be able to
meet the “denied or cannot enforce” requirement only if the state statute is discriminatory on its
face and clearly conflicts with a federal law or right relating to racial equality.
Section 1443(2) allows removal of a suit or prosecution that involves an act under color of
authority derived from any law providing for equal rights or the refusal to act because to do so
would be inconsistent with this law. The Supreme Court has interpreted the first portion of §1443(2)
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as applying only to federal officers or agents and those authorized to act with or for them in
affirmatively executing duties under any federal law providing for equal civil rights. City of
Greenwood, Mississippi v. Peacock, 384 U.S. 808, 16 L.Ed.2d 944, 86 S.Ct. 1800 (1966).
6. [1.75] Miscellaneous
Several statutes expressly provide for removal in certain situations. Among them is 28 U.S.C.
§1441(d), which authorizes removal by a foreign state of any civil action brought against it in a
state court regardless of the amount in controversy, the consent of the other defendants, or the fact
that other defendants may be residents of the forum state. 28 U.S.C. §1444 permits the removal by
the United States of any action brought against the United States in any state court under 28 U.S.C.
§2410 (governing actions affecting property on which the United States has a lien). Section 1444
does not require that the action be one within the district court’s original jurisdiction. Under 12
U.S.C. §1819(b)(2), the FDIC has the power to remove actions to which it is a party.
The amendments of the Class Action Fairness Act provide for the removal of class actions filed
in state court under certain circumstances when the amount in controversy exceeds $5 million. 28
U.S.C. §§1453(b), 1332(d)(2). CAFA, however, pertains only to actions filed after February 18,
2005, although amendments to the state court class action that are filed after the February 18, 2005,
effective date and that are deemed significant enough to constitute a “new” cause of action could
trigger the removal provisions of the Act. See, e.g., Schillinger v. Union Pacific R.R., 425 F.3d 330
(7th Cir. 2005). The Seventh Circuit, in Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 805
(7th Cir. 2010), considered a related question of whether the district court could properly remand
to state court an alleged class action that had been removed under CAFA once it had determined
that the plaintiff had failed to meet criteria for class certification under Fed.R.Civ.P. 23. In
Cunningham Charter, the Seventh Circuit found that the case should have remained in federal court
since (a) jurisdiction attached once it was filed as a class action and removed to federal court and
(b) the district court did not lose jurisdiction either because the plaintiff’s motion for class
certification had been denied or because the plaintiff made a decision not to further pursue class
certification.
B. [1.76] Types of Cases in Which Removal Is Unavailable
28 U.S.C. §1445 contains the only statutory prohibitions against removal, although the courts
have restricted removal under other titles of the U.S. Code. Section 1445(a) prohibits removal of
actions brought against a railroad or its receivers or trustees under the Federal Employers’ Liability
Act. The adoption by the Merchant Marine Act, 1920 (popularly known as the Jones Act), ch. 250,
41 Stat. 988, of the provisions of FELA (now 46 U.S.C. §30104) has been interpreted to include
the prohibition against removal in §1445(a). See Sawyer v. Federal Barge Lines, Inc., 577 F.Supp.
37 (S.D.Ill. 1982).
Section 1445(b) does not permit the removal of suits against a common carrier, its receivers,
or its trustees for delay, loss, or injury of shipments arising under 49 U.S.C. §§11706 and 14706
unless the amount in controversy exceeds $10,000, exclusive of interest and costs. Section 1445(c)
forbids the removal of actions arising under the workers’ compensation laws of the forum state.
The prohibition against removal contained in §1445(c) applies only to actions involving the
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workers’ compensation laws of the forum state; if the action arises under the workers’
compensation laws of another state, removal is allowed. Finally, a civil action in any state court
arising under §40302 of the Violence Against Women Act of 1994, Pub.L. No. 103-322, Title IV,
108 Stat. 1902 (now codified at 34 U.S.C. §12361), may not be removed to a district court. 28
U.S.C. §1445(d). Note, however, that the Supreme Court held in United States v. Morrison, 529
U.S. 598, 146 L.Ed.2d 658, 120 S.Ct. 1740 (2000), that Congress lacked the authority to enact
§40302.
C. [1.77] Procedure for Removal
28 U.S.C. §1446, not the Federal Rules of Civil Procedure, governs the procedure for removal.
The Federal Rules of Civil Procedure control after the case is removed.
1. [1.78] Who May Remove
28 U.S.C. §1446(a) authorizes removal only by defendants; plaintiffs and third-party
defendants are not entitled to remove. Federal law determines who is a plaintiff and who is a
defendant for purposes of removal, and the district court may realign the parties according to their
real interests. See Chicago, R.I. & P.R. Co. v. Stude, 346 U.S. 574, 98 L.Ed. 317, 74 S.Ct. 290
(1954). See also MB Financial, N.A. v. Stevens, 678 F.3d 497 (7th Cir. 2012), in which the Seventh
Circuit found that removal was improper when removal was done by plaintiff’s counsel under
circumstances in which the state court had yet to rule on pending Illinois Supreme Court Rule 137
sanctions against plaintiff’s counsel. Defendants can remove only on the basis of claims brought
against them, not on the basis of defenses, counterclaims, or cross-claims asserted by them. See,
e.g., Bennett v. Southwest Airlines Co., 493 F.3d 762 (7th Cir. 2007) (defendants’ claim that
affirmative defense that state law was preempted by Federal Aviation Act of 1958, Pub.L. No. 85726, 72 Stat. 731, did not permit removal). 14C Wright, FEDERAL PRACTICE AND
PROCEDURE §3730. Usually, the petition for removal must be signed by all defendants over
whom the state court had acquired jurisdiction. See Northern Illinois Gas Co. v. Airco Industrial
Gases, Division of Airco, Inc., 676 F.2d 270 (7th Cir. 1982).
2. [1.79] Time Limitations
The defendant must file the notice of removal within 30 days from the date of the earlier of (a)
receipt of a copy of the initial pleading (a summons or similar writ that does not set forth the nature
of the claim for relief is not a pleading (see Munsey v. Testworth Laboratories, Inc., 227 F.2d 902
(6th Cir. 1955))) or (b) service of the summons if the initial pleading has been filed with the state
court. 28 U.S.C. §1446(b). See also Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 U.S. 344,
143 L.Ed.2d 448, 119 S.Ct. 1322 (1999) (Court found that informal service of faxed copy of
complaint did not start 30-day period for objecting to removal petition). Typically, removal is
permitted within 30 days after filing of the first paper showing the basis of removal. Thus, when,
for example, the basis for removal is diversity of citizenship or presence of a federal question, the
30 days would start upon receipt of the initial pleading or the summons if the initial pleading has
been filed with the state court because the basis for removal would be evident in the initial pleading.
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See Kuznar v. Kuznar, 775 F.3d 892 (7th Cir. 2015). The principle underlying these limitations is
that the time period for removal begins to run when the defendant receives notice of the action, not
when the action is commenced. The time period starts to run only when the defendant or an agent
in fact, not a statutory agent, receives the process. 14C Wright, FEDERAL PRACTICE AND
PROCEDURE §3731.
The time limitations contained in §1446(b) are mandatory and must be strictly construed in
accordance with the computation principles set forth in Fed.R.Civ.P. 6. See Boyd v. Phoenix
Funding Corp., 366 F.3d 524 (7th Cir. 2004). These time limitations will be ignored if a defendant
claims that the plaintiff fraudulently joined some defendants to prevent removal; in this case, the
notice of removal must be filed within a reasonable time after the defendant learns of the fraudulent
joinder. Amendment of the complaint will not revive the time period for removal if the case was
previously removable but the defendant failed to exercise this right unless the amendment creates
a new basis for removal or makes the action substantially a new one. See Wilson v. Intercollegiate
(Big Ten) Conference Athletic Ass’n, 668 F.2d 962 (7th Cir. 1982); State of Wisconsin v. Amgen,
Inc., 516 F.3d 530 (7th Cir. 2008).
If the case initially is not removable, the defendant may file a notice of removal within 30 days
after receipt of an amended pleading motion, order, or other paper from which it may be first
ascertained that the action is or has become removable. 28 U.S.C. §1446(b). See also Walker v.
Trailer Transit, Inc., 727 F.3d 819, 824 – 825 (7th Cir. 2013), in which the court clarified that the
30-day clock does not start until the defendant receives a pleading that “affirmatively and
unambiguously” reveals that all of the predicates for removal are present. Additionally, under 28
U.S.C. §1446(c)(1), a case may not be removed on the basis of jurisdiction conferred by 28 U.S.C.
§1332 more than 1 year after commencement of the action. See also Benson v. SI Handling Systems,
Inc., 188 F.3d 780 (7th Cir. 1999), in which the Seventh Circuit concluded that a prior unsuccessful
attempt to remove a case does not preclude a subsequent attempt to remove it as long as the
subsequent notice of removal is filed within 30 days after it becomes removable and is filed within
one year after commencement of the action.
Section 1446(c)(1) places a one-year cap on the removal of cases based on diversity of
citizenship. This limitation most likely will not pose any special problems since the lineup of parties
will probably be permanent within a year’s time. However, it does give excessive control to a
plaintiff who wants to defeat removal. Such a plaintiff can join a nondiverse defendant who is
arguably liable on the claim, wait a year, and then drop this party. In Price v. Wyeth Holdings Corp.,
505 F.3d 624 (7th Cir. 2007), the plaintiff argued that the defendant had missed the 30-day deadline
for seeking removal when the original complaint was filed in 1993 (but voluntarily dismissed
within two weeks) and the defendant had failed to seek removal until eight days after the refiled
complaint was filed in 2004. In that circumstance, the court held that the removal time limits did
not continue after the original complaint had been voluntarily dismissed. The other defendants may
be able to mitigate the harshness of this situation by convincing the district court to apply the
fraudulent joinder doctrine, under which the citizenship of a party against whom the plaintiff has
no claim and who was joined in bad faith can be ignored. However, use of this doctrine is rarely
successful and will not work if any arguable basis of liability exists against the nondiverse
defendant or if the plaintiff settles with the nondiverse defendant after a year and then drops this
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defendant from the action. If the fraudulent joinder doctrine is going to be invoked, it is suggested
that the notice of removal be filed within the initial 30-day period instead of later within the oneyear period. See David D. Siegel, Commentary on 1988 Revision of Section 1446, 28 U.S.C.A.
§1446 (1991). Note that the one-year limitation does not apply if the basis for removal is the
existence of federal question jurisdiction.
Under 28 U.S.C. §1441(a), a state court action must be “pending” at the time of removal. In
Yassan v. J.P. Morgan Chase & Co., 708 F.3d 963 (7th Cir. 2013), a defendant, who was unaware
that the state court action had been recently dismissed for want of prosecution, removed the action
to federal court, where the action was dismissed for failure to state a valid cause of action. The
Seventh Circuit found that the district court had jurisdiction to resolve the motion to dismiss in
spite of the fact that the case had been dismissed at the time of the district court’s ruling, since the
state court action was still “pending,” when, at the time of removal, the plaintiff could still have
refiled an action in state court or could have sought vacatur of the state court’s dismissal.
3. [1.80] Notice of Removal
The Judicial Improvements and Access to Justice Act amended 28 U.S.C. §1446(a) to require
a “notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure” instead
of a verified petition for removal. By its terms, Fed.R.Civ.P. 11 would apply to a notice of removal,
but §1446(a) was amended to resolve all doubt. See David D. Siegel, Commentary on 1988
Revision of Section 1446, 28 U.S.C.A. §1446 (1991).
Section 1446(a) was also amended by the Judicial Improvements and Access to Justice Act to
require “a short and plain statement of the grounds for removal,” instead of the facts entitling
defendants to remove. 28 U.S.C. §1446(a). This change in language tracks Fed.R.Civ.P. 8(a)(1)
and is intended to make pleading the grounds for removal simpler. However, the amended language
requires no additional substantive material or allegations in the notice of removal from that required
in the former petition for removal. David D. Siegel, Commentary on 1988 Revision of Section
1446, 28 U.S.C.A. §1446 (1991).
The notice of removal must be accompanied by copies of all process, pleadings, and orders that
have been served on the defendants. 28 U.S.C. §1446(a). It also must be signed by all defendants
over whom the state court has acquired jurisdiction. See Smith v. McDonnell Douglas Corp., 612
F.Supp. 364 (N.D.Ill. 1985). However, if removal is sought under 28 U.S.C. §1441(c), the notice
need be signed only by the defendants to the separate and independent claim or cause of action.
The notice of removal may be freely amended before the expiration of the 30-day period. After
that, amendment is allowed to correct defective allegations of jurisdiction. See 28 U.S.C. §1653;
Northern Illinois Gas Co. v. Airco Industrial Gases, Division of Airco, Inc., 676 F.2d 270 (7th Cir.
1982) (if state court record reveals jurisdictional fact, albeit imperfectly stated, that is essential to
removal and that has been omitted from four corners of removal petition, amendment of petition is
permissible to correct defect). An amendment after the expiration of the statutory time period is
permitted only to correct technical defects or to amplify the allegations of the removal petition. See
Browne v. Hartford Fire Insurance Co., 168 F.Supp. 796 (N.D.Ill. 1959). See also Walton v. Bayer
Corp., 643 F.3d 994, 999 (7th Cir. 2011), in which the Seventh Circuit held that the defendants’
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“totally inconsequential defect” in failing to include summonses that the plaintiff had served on the
defendants in the removal papers within the relevant 30-day deadline for seeking removal did not
deprive the district court of jurisdiction over the case when the defendants supplied the summonses
5 days after the deadline. The courts are divided on the question of whether the notice of removal
can be amended after the expiration of the 30-day period to allege a defendant corporation’s
principal place of business. Browne, supra (amendment not permitted); Luehrs v. Utah Home Fire
Insurance Co., 450 F.2d 452 (9th Cir. 1971) (amendment permitted).
28 U.S.C. §1447(e), added by the Judicial Improvements and Access to Justice Act, provides:
If after removal the plaintiff seeks to join additional defendants whose joinder would
destroy subject matter jurisdiction, the court may deny joinder, or permit joinder
and remand the action to the State court.
Section 1447(e) grants the district court only two options if, after removal, the plaintiff wants
to add a party whose presence would destroy diversity jurisdiction. Schur v. L.A. Weight Loss
Centers, Inc., 577 F.3d 752 (7th Cir. 2009). The district court may (a) deny the motion or (b) grant
the motion and remand the case to the state court. Congress rejected a third, more flexible option
known as “pendent party jurisdiction,” which would have permitted joinder of a nondiverse party
after removal but would have given the district court discretion to retain jurisdiction over the case.
See David D. Siegel, Commentary on 1988 Revision of Section 1447, 28 U.S.C.A. §1447 (1991).
In determining the propriety of removal, the district court will usually consider the entire
record, not merely the complaint. The district court will seek to ascertain the substance of the
plaintiff’s cause of action, particularly if a federal question is involved.
4. [1.81] Sample Form of Notice of Removal Based on Federal Question Jurisdiction
UNITED STATES DISTRICT COURT
FOR THE ____________ DISTRICT OF ILLINOIS
_________________________,
Plaintiff,
vs.
_________________________,
Defendant.

)
)
)
)
)
)
)

No. ____________

NOTICE OF REMOVAL
[Name of defendant], the defendant in the above entitled cause, seeks removal to this court
and, in support thereof, alleges as follows:
1. [Name of corporation], a corporation organized and existing under the laws of
Delaware with its principal place of business in [name of city], Illinois, is the only defendant
in this action.
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2. This action was commenced against the defendant in the Circuit Court of the [number
of circuit] Judicial Circuit, [name of county] County, Illinois, on ____________, 20__. A copy
of the complaint was served on the petitioner on ____________, 20__. This notice is filed
within 30 days after service of the complaint on the defendant.
3. This action is a civil one of which the United States district courts have original
jurisdiction in that the complaint, a copy of which is attached and incorporated by reference
into this notice, shows that the action arises under an Act of Congress regulating interstate
commerce.
4. The defendant attaches to this notice copies of all process, pleadings, and orders that
have been served on it.
WHEREFORE, the defendant prays that this cause be removed to the United States
District Court for the [number of district] District of Illinois.
______________________________________
By ___________________________________
Attorney for Defendant
[attorney information]
STATE OF ILLINOIS

)
)
COUNTY OF ____________ )

ss.

[Name of attorney], being first duly sworn on oath, deposes and says that:
1. [He] [She] is the attorney for the defendant petitioner in this cause;
2. [He] [She] has prepared and read the petition for removal filed in this cause and has
personal knowledge of the facts and matters contained in it; and
3. The facts and allegations contained in the petition for removal are true and correct.
______________________________________
SUBSCRIBED and SWORN to before
me this ____ day of ____________, 20__.
__________________________________
Notary Public
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5. [1.82] Sample Form of Notice of Removal Based on Diversity Jurisdiction
[Caption]
NOTICE OF REMOVAL
[Name of defendant], the defendant in the above entitled cause, seeks removal to this court
and, in support thereof, alleges as follows:
1. This action was commenced against [name of defendant], the sole defendant, in the
Circuit Court of the [number of circuit] Judicial Circuit, [name of county] County, Illinois, on
____________, 20__. A copy of the complaint was served on the defendant on ____________,
20__. This notice is filed within 30 days after service of the complaint on the defendant.
2. At the time the action was commenced and since then, the plaintiff was and is a citizen
of the County of [name of county], State of Illinois, and the defendant was and is a corporation
organized and existing under the laws of the State of Delaware with its principal place of
business in [name of city], Indiana.
3. The amount in controversy exceeds $75,000, exclusive of interest and costs, as appears
from the plaintiff’s complaint, a copy of which is attached to and incorporated by reference
in this notice.
4. This action is a civil one of which the United States district courts have original
jurisdiction under 28 U.S.C. §1332.
5. The defendant attaches to this notice copies of all process, pleadings, and orders that
have been served on it.
WHEREFORE, the defendant prays that this cause be removed to the United States
District Court for the [number of district] District of Illinois.
______________________________________
By ___________________________________
Attorney for Defendant
STATE OF ILLINOIS

)
)
COUNTY OF ____________ )

ss.

[Name of attorney], being first duly sworn on oath, deposes and says that:
1. [He] [She] is the attorney for the defendant petitioner in this cause;
2. [He] [She] has prepared and read the petition for removal filed in this cause and has
personal knowledge of the facts and matters contained in it; and
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3. The facts and allegations contained in the petition for removal are true and correct.
______________________________________
SUBSCRIBED and SWORN to before
me this ____ day of ____________, 20__.
__________________________________
Notary Public
NOTE: A notice of removal based on diversity jurisdiction should allege the state of incorporation
and principal place of business of any corporate plaintiff or defendant.
6. [1.83] Bond
The Judicial Improvements and Access to Justice Act abolished the requirement that a bond
accompany the notice of removal. The rationale for the change was that since no bond is required
for filing an original action in federal district court, none should be required for filing a notice of
removal. Moreover, adequate penalties for improper removal are provided by the amendment of 28
U.S.C. §1447(c) to permit the imposition of actual expenses, including attorneys’ fees, incurred as
a result of the removal and by Fed.R.Civ.P. 11. See David D. Siegel, Commentary on 1988 Revision
of Section 1446, 28 U.S.C.A. §1446 (1991).
7. [1.84] Notice
Pursuant to 28 U.S.C. §1446(d), defendants must give written notice of filing the notice of
removal to all adverse parties and must file a copy of the petition with the state court. Defendants
are required to take this action “[p]romptly after the filing of such notice of removal.” Id. As
discussed in §1.83 above, the requirement of a bond was abolished by the Judicial Improvements
and Access to Justice Act, effective November 19, 1988. The statute does not define the term
“promptly,” but notice does not need to be given before the time for filing a notice of removal
expires. However, undue delay in giving notice may force a remand; undue delay is determined
from the circumstances of the case. 14C Wright, FEDERAL PRACTICE AND PROCEDURE
§3736.
Actual notice must be given. The failure to file a copy of the notice of removal in state court is
a procedural defect and will not defeat the district court’s jurisdiction. See Dukes v. South Carolina
Insurance Co., 770 F.2d 545 (5th Cir. 1985). The plaintiff may waive this defect if the plaintiff
proceeds in federal court with knowledge of it.
8. [1.85] When Removal Is Effected
Removal is effected by giving prompt written notice of the filing of the notice of removal to
all adverse parties and filing a copy of the notice in state court. As discussed in §1.83 above,
effective November 19, 1988, the Judicial Improvements and Access to Justice Act abolished the
requirement of a bond under former 28 U.S.C. §1446(d). No court order authorizing removal is
necessary.
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Once removal is effected, the state court can proceed no further unless and until the case is
remanded. 28 U.S.C. §1446(d). Any further proceedings in the state court are coram non judice and
will be vacated even if removal is subsequently found to have been improper. The same rule applies
when removal occurs after trial has begun in the state court. In this situation, the state court cannot
proceed to judgment even though the attempted removal is frivolous and the case is remanded later.
14C Wright, FEDERAL PRACTICE AND PROCEDURE §3737. The district court may restrain
further proceedings in the state court.
9. [1.86] Post-Removal Procedure
After removal, the district court acquires full and exclusive jurisdiction over the action, which
is treated as though it originally had been commenced in federal court. The Federal Rules of Civil
Procedure govern the case, although these rules provide for two deviations from normal practice in
removed actions. First, the defendant must answer or present the available defenses and objections
within 21 days after receipt of the initial pleading, 21 days after service of summons, or 7 days after
filing the notice of removal, whichever is longest. Fed.R.Civ.P. 81(c). Second, a party is not
required to repeat a demand for a jury trial in the district court if, prior to removal, the party made
a jury trial demand in accordance with state law. If the applicable state law does not require an
express demand for a jury trial, a party need not make such a demand in the district court in order
to preserve the right to a trial by jury unless the district court orders the party to do so. Id.
After removal, the district court may issue all necessary orders and process to bring before it
all proper parties whether they were served by process issued by the state court or otherwise. 28
U.S.C. §1447(a). If any defendant has not been served with process or the service is defective, the
process may be completed or new process issued in the same manner as in cases filed originally in
the district court. 28 U.S.C. §1448. The district court may require the petitioner for removal to file
with it copies of all records and proceedings in the state court or may bring these documents before
it by means of a writ of certiorari issued to the state court. 28 U.S.C. §1447(b). Repleading,
according to federal practice, is not required (Fed.R.Civ.P. 81(c)) unless state pleading
requirements greatly differ from this practice. Amendments are allowed except for those that would
oust the district court of jurisdiction. If, after removal, the plaintiff wishes to add a party whose
joinder would destroy diversity jurisdiction, the district court may either deny joinder or permit
joinder and remand the case to state court. 28 U.S.C. §1447(e). See Schur v. L.A. Weight Loss
Centers, Inc., 577 F.3d 752 (7th Cir. 2009).
28 U.S.C. §1450 provides:
a. Any attachment or sequestration of the goods or estate of the defendant in the state court
action will hold these goods or estate to answer to the final judgment or decree in federal court in
the same manner as they would have been held to answer in state court.
b. All bonds, undertakings, or securities given by either party remain valid and effective after
removal.
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c. All injunctions, orders, or other proceedings issued or occurring before removal remain in
full force and effect until dissolved or modified by the district court.
With regard to the last provision, the Supreme Court held that a temporary restraining order issued
by a state court before removal will not remain in force after removal any longer than it would have
remained in effect under state law and, in any event, would not continue in effect longer than the
time limitations specified in Fed.R.Civ.P. 65(b) as measured from the date of removal. Granny
Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck Drivers Local No. 70 of Alameda
County, 415 U.S. 423, 39 L.Ed.2d 435, 94 S.Ct. 1113 (1974).
10. [1.87] Remand
Before final judgment, the district court must remand the case if it appears that the court lacks
subject-matter jurisdiction. 28 U.S.C. §1447(c). However, the Judicial Improvements and Access
to Justice Act amended §1447(c) to require the filing of a motion to remand on the basis of a defect
in the removal procedure within 30 days after filing the notice of removal. Under prior law, the
plaintiff usually had a “reasonable” time in which to file a motion to remand based on a procedural
defect. Congress used the phrase “any defect in removal procedure” (i.e., the language used in
§1447(c) prior to its amendment by Pub.L. No. 104-219, 110 Stat. 3022 (1996)) to avoid a
construction that might prevent a district court from later remanding a case in situations not
involving subject-matter jurisdiction, such as ancillary or pendent claims. See David D. Siegel,
Commentary on 1988 Revision of Section 1447, 28 U.S.C.A. §1447 (1991).
Section 1447(e), added by the Judicial Improvements and Access to Justice Act, covers the
situation in which, after removal, the plaintiff seeks to add a party whose presence would destroy
diversity jurisdiction. As noted in §1.80 above, the district court then is given two options: (a) deny
joinder or (b) permit joinder and remand the case to state court. Congress rejected a third, more
flexible option, known as “pendent party jurisdiction,” that would have permitted joinder and given
the district court discretion to retain jurisdiction over the case. See David D. Siegel, Commentary
on 1988 Revision of Section 1447, 28 U.S.C.A. §1447 (1991).
Purely administrative considerations, such as the district court’s heavy caseload, are not proper
bases for remand. Thermtron Products, Inc. v. Hermansdorfer, 423 U.S. 336, 46 L.Ed.2d 542, 96
S.Ct. 584 (1976), overruled in part on other grounds by Quackenbush v. Allstate Insurance Co.,
517 U.S. 706, 135 L.Ed.2d 1, 116 S.Ct. 1712 (1996); Ryan v. State Board of Elections of State of
Illinois, 661 F.2d 1130 (7th Cir. 1981) (remand of case on ground not specified in §1447(c),
abstention, was improper). However, in Carnegie-Mellon University v. Cohill, 484 U.S. 343, 98
L.Ed.2d 720, 108 S.Ct. 614 (1988), the Supreme Court held that a federal district court has
discretion under the doctrine of pendent jurisdiction to remand a case upon a proper determination
that retaining jurisdiction would be inappropriate. In Cohill, the respondents amended their
complaint after removal to eliminate their sole federal law claim. The Supreme Court noted that in
this scenario, in which all federal law claims have been eliminated and only pendent state law
claims remain, the district court has a powerful reason to choose not to continue to exercise
jurisdiction.
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The motion to remand must be made in the district court, not the state court. Neither party can
waive the right to seek remand if the district court lacks subject-matter jurisdiction. The burden of
demonstrating that removal is proper is on the party seeking to preserve removal, not on the party
moving for remand. See Jones v. General Tire & Rubber Co., 541 F.2d 660 (7th Cir. 1976). After
entry of judgment, a party can secure remand for want of jurisdiction only if the district court could
not have entertained original jurisdiction over the action. See American Fire & Casualty Co. v.
Finn, 341 U.S. 6, 95 L.Ed. 702, 71 S.Ct. 534 (1951).
If remand is required, the district court must remand the case to the state court from which it
came; it cannot transfer the case to another district court. An order remanding the case may require
the payment of any just costs and any actual expenses, including attorneys’ fees, incurred as a result
of the removal. 28 U.S.C. §1447(c). The assessment of costs and actual expenses, including
attorneys’ fees, is left to the district court’s discretion. See David D. Siegel, Commentary on 1988
Revision of Section 1447, 28 U.S.C.A. §1447 (1991). Costs will be assessed if the action was
obviously not removable or if the removing party had filed a second removal petition unnecessarily.
See Upgrade Corp. v. St. Regis Paper Co., 417 F.Supp. 21, 23 (N.D.Ill. 1975) (costs taxed against
defendant because removal petition was untimely filed and defendant’s petition “flew in the face”
of existing and valid decision of state court on same issue), aff’d, 541 F.2d 283 (7th Cir. 1976). The
Seventh Circuit, in MB Financial, N.A. v. Stevens, 678 F.3d 497 (7th Cir. 2012), affirmed an award
of $12,587 in sanctions after finding that removal was improper because (a) plaintiff’s counsel, as
a nonparty, was the individual seeking removal of the state court case that was set to consider
pending S.Ct. Rule 137 sanction requests against plaintiff’s counsel; (b) no actual defendant had
sought removal; and (c) all the defendants were citizens of the same state as the state court.
However, an award of costs is discretionary, such that a significant delay in seeking costs for
wrongful removal could result in an order finding that the costs were forfeited. See Micrometl Corp.
v. Tranzact Technologies, Inc., 656 F.3d 467 (7th Cir. 2011), in which the court found that a tenmonth delay in seeking costs for wrongful removal was too long to support such an award.
An order of remand terminates the district court’s jurisdiction. The district court must mail a
certified copy of the order to the clerk of the state court, after which the state court may proceed
with the case. 28 U.S.C. §1447(c). Upon the state court’s receipt of the order of remand, the district
court is powerless to vacate this order. A second petition for removal may not be filed unless
subsequent pleadings, conduct, or circumstances render the action removable. See Goldstein v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 416 F.Supp. 798 (N.D.Ill. 1976).
11. [1.88] Sample Form of Motion To Remand on Ground of Lack of Federal Question
[Caption]
MOTION TO REMAND
[Name of plaintiff], plaintiff in the above entitled cause, moves for an order of this court
remanding this cause to the state court and, in support thereof, alleges as follows:
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1. Defendant filed a petition for removal of this action from the Circuit Court of the
[circuit number] Judicial Circuit, [name of county] County, Illinois, on ____________, 20__.
2. In its petition for removal, defendant stated that this action arose under the
Constitution, laws, or treaties of the United States and that the action was removable to this
court under the provisions of 28 U.S.C. §1441.
3. Plaintiff alleges that this cause of action is not subject to the original jurisdiction of
this court under the provisions of 28 U.S.C. §1331.
4. Plaintiff further alleges that there are no separate and independent claims or causes
of action that would be removable if sued on alone.
5. This action was therefore improperly removed to this court and should be remanded
to the Circuit Court of the [circuit number] Judicial Circuit, [name of county] County, Illinois,
for further proceedings.
WHEREFORE, plaintiff prays that this court enter an order remanding this cause to the
Circuit Court of the [circuit number] Judicial Circuit, [name of county] County, Illinois.
______________________________________
By ___________________________________
Attorney for Plaintiff
[attorney information]
12. [1.89] Appeal of Remand Orders
An order of remand is not reviewable on appeal or otherwise. 28 U.S.C. §1447(d). The ban on
appellate review under §1447(d) applies even if the district court held an erroneous belief in the
lack of subject-matter jurisdiction. See Adkins v. Illinois Central R.R., 326 F.3d 828 (7th Cir. 2003).
See also Fincher v. South Bend Housing Authority, 578 F.3d 567 (7th Cir. 2009) (remand under
Rooker-Feldman doctrine (Rooker v. Fidelity Trust Co., 263 U.S. 413, 68 L.Ed. 362, 44 S.Ct. 149
(1923); District of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 75 L.Ed.2d 206, 103 S.Ct.
1303 (1983)) was based on subject-matter jurisdiction and was unreviewable); Holmstrom v.
Peterson, 492 F.3d 833 (7th Cir. 2007) (remand due to failure to comply with forum defendant rule
was based on subject-matter jurisdiction and was not reviewable under §1447(d)). An exception is
made in the case of remands of cases involving federal officers or agencies sued or prosecuted that
had been removed pursuant to 28 U.S.C. §1442 or involving civil rights actions that had been
removed pursuant to 28 U.S.C. §1443. See §1.74 above for a discussion of the removability of civil
rights cases. The rationale for this ban on review is to spare the parties undue delay and interruption
of litigation solely to contest a decision concerning removal. 14C Wright, FEDERAL PRACTICE
AND PROCEDURE §3739.
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Section 1447(d) does not bar review of an order of remand that is not based on grounds
specified in §1447(c). See Thermtron Products, Inc. v. Hermansdorfer, 423 U.S. 336, 46 L.Ed.2d
542, 96 S.Ct. 584 (1976), and Quackenbush v. Allstate Insurance Co., 517 U.S. 706, 135 L.Ed.2d
1, 116 S.Ct. 1712 (1996), in which the Supreme Court found that §1447(d) must be read in pari
materia with §1447(c) such that only remands based on grounds specified in §1447(c) are immune
from review under §1447(d). See also Carlsbad Technology, Inc. v. HIF Bio, Inc., 556 U.S. 635,
173 L.Ed.2d 843, 129 S.Ct. 1862 (2009), in which the Court also found that the district court’s
remand of the case to state court after declining to exercise supplemental jurisdiction is not subject
to the appeal ban contained in §§1447(c) and 1447(d). In Scott v. Machinists Automotive Trades
District Lodge No. 190 of Northern California, 827 F.2d 589 (9th Cir. 1987), the Ninth Circuit held
that since the district court could have entertained the pendent state law claims but determined that
they would be better heard in state court, the Ninth Circuit was not precluded from reviewing the
district court’s remand order because the remand was not jurisdictionally based but was
discretionary. Since the district court’s remand order was not based on a ground specified in
§1447(c), it could be reviewed under the Supreme Court’s decision in Thermtron, supra.
In addition, some statutory exceptions to the ban on review of remand decisions do exist. For
example, according to 12 U.S.C. §1819(b)(2)(C), the FDIC may appeal any order of remand entered
by any U.S. district court, and under former 12 U.S.C. §1441a(l)(3)(C), the former Resolution Trust
Corporation, in removal actions, could appeal any remand order entered by a district court. These
exceptions are very narrow and arise only in unusual situations.
It also appears that 28 U.S.C. §1447(d) does not prohibit review if the district court decided a
substantive issue in the case along with remanding the case to the state court. See Pelleport
Investors, Inc. v. Budco Quality Theatres, Inc., 741 F.2d 273 (9th Cir. 1984) (court of appeals had
jurisdiction to review order remanding case to state court because choice-of-forum clause in
contract that required parties to litigate all claims in state court was valid and enforceable). If a
motion to remand is denied, the propriety of removal can be reviewed on appeal from the final
judgment or by an interlocutory appeal under 28 U.S.C. §1292(b) or Fed.R.Civ.P. 54(b).

VII. UNITED STATES AS A PARTY
A. [1.90] United States as Plaintiff
28 U.S.C. §1345 grants the district courts jurisdiction of all civil actions, suits, or proceedings
commenced by the United States or by any agency or officer thereof expressly authorized to sue
by act of Congress. This general grant of jurisdiction is subject to exceptions “provided by Act of
Congress.” Id. However, any statutory exception must be clear before jurisdiction will be denied
under §1345. Section 1345 has been construed as applying to third-party claims by the United
States under Fed.R.Civ.P. 14. See United States v. State of Illinois, 454 F.2d 297 (7th Cir. 1971).
Not all actions commenced in the name of the United States are necessarily considered as
having been brought by the government and thus as falling within the jurisdictional scope of §1345.
See United States ex rel. State of Wisconsin v. First Federal Savings & Loan Ass’n, 248 F.2d 804
(7th Cir. 1957). If the United States is not suing to vindicate a specific federal statutory right but
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merely bringing an action under §1345, it must have an interest in the suit sufficient to give it
standing. See 14 Wright, FEDERAL PRACTICE AND PROCEDURE §3651. The government
cannot maintain an action that would solely benefit a private individual. See United States v. San
Jacinto Tin Co., 125 U.S. 273, 31 L.Ed. 747, 8 S.Ct. 850 (1888). The government need not have a
pecuniary or proprietary interest in the action, but it can sue to assure the proper implementation of
its policies and programs, prevent the violation of constitutional rights, or protect its sovereign
interest. See United States v. White County Bridge Commission, 275 F.2d 529 (7th Cir. 1960);
United States v. Arlington County, Commonwealth of Virginia, 326 F.2d 929 (4th Cir. 1964). No
problem of standing exists if Congress expressly authorizes suit by the United States since Congress
can empower the government to act as the guardian of the public interest. See United States v.
Raines, 362 U.S. 17, 4 L.Ed.2d 524, 80 S.Ct. 519 (1960).
B. [1.91] United States as Defendant
To sue the United States, the plaintiff initially must overcome the obstacle presented by the
doctrine of sovereign immunity. It is well settled that the United States cannot be sued without its
consent. See Block v. North Dakota ex rel. Board of University & School Lands, 461 U.S. 273, 75
L.Ed.2d 840, 103 S.Ct. 1811 (1983). The absence of consent is a fundamental jurisdictional defect
that may be asserted at any time by either party or by the court on its own motion.
Only Congress can waive the United States’ sovereign immunity. In Mack v. United States,
814 F.2d 120 (2d Cir. 1987), the Second Circuit determined that the federal question jurisdiction
statute, 28 U.S.C. §1331, does not constitute a waiver of sovereign immunity by the United States.
Any such waiver will be strictly construed. See Lojuk v. Quandt, 706 F.2d 1456 (7th Cir. 1983).
Congress can define the conditions under which the United States consents to be sued, such as
requiring that the action be brought in a specific court or within certain time limitations. See United
States v. Mottaz, 476 U.S. 834, 90 L.Ed.2d 841, 106 S.Ct. 2224 (1986) (statute of limitations
contained in waiver of sovereign immunity constitutes condition on that waiver). Consent is
required not only as to the general subject matter of the suit but also as to specific items of award,
such as interest and attorneys’ fees. See Nibali v. United States, 634 F.2d 494 (Ct.Cl. 1980). In
Campbell v. United States, 835 F.2d 193 (9th Cir. 1987), the plaintiff filed a suit for attorneys’ fees
under the Equal Access to Justice Act (EAJA), Pub.L. No. 96-481, Title II, 94 Stat. 2325 (1980)
(see 28 U.S.C. §2412(d)(1)(A)), for services provided in recovering interest on a prior judgment
awarded under the Federal Tort Claims Act (FTCA), ch. 753, Title IV, 60 Stat. 842 (1946) (28
U.S.C. §1346(b)). The Ninth Circuit concluded that the plaintiff’s action was not independent of,
but rather was an extension of, the underlying tort claim. Since the EAJA does not waive the federal
government’s sovereign immunity for cases sounding in tort, the plaintiff could not recover
attorneys’ fees for services rendered in recovering interest on the judgment. The court noted that
except to the extent it has waived its sovereign immunity, the federal government is immune from
claims for attorneys’ fees. The defenses of waiver or estoppel are not available to a plaintiff when
the government asserts sovereign immunity as a bar to the action. See §§1.93 – 1.95 below for
discussion of certain statutory waivers of immunity.
The federal courts view statutory waivers of immunity more liberally than they once did. For
example, the prevailing rule is that by initiating an action, the United States consents to the court’s
jurisdiction to entertain a setoff to the extent of the government’s claim or to hear a counterclaim
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arising out of the same transaction or occurrence but does not consent to an affirmative judgment
on a counterclaim that is not asserted under a waiver of immunity statute. See Federal Savings &
Loan Insurance Corp. v. Quinn, 419 F.2d 1014 (7th Cir. 1969); In re Greenstreet, Inc., 209 F.2d
660 (7th Cir. 1954). Other courts have construed the various waiver of immunity statutes to permit
counterclaims and third-party claims against the United States, but only to the extent that they
would have been allowed as original actions. See United States v. Rudis, 178 F.Supp. 864 (N.D.Ill.
1959). This trend toward liberalization does not abrogate the necessity of an express statutory
waiver of immunity before the United States can be sued.
C. [1.92] Federal Officers and Agencies
While 28 U.S.C. §1345 extends the district courts’ jurisdiction to actions commenced by a
federal agency or officer, there is no corresponding grant of jurisdiction over suits brought against
these parties. A suit against a federal agency or officer will be barred by the doctrine of sovereign
immunity unless the plaintiff can demonstrate that a specific statutory waiver of immunity applies
or that the action is, in effect, not against the United States. 14 Wright, FEDERAL PRACTICE
AND PROCEDURE §3655. Generally, suits that challenge governmental property rights will be
considered as actions against the United States and thus barred by the doctrine of sovereign
immunity. See State of Hawaii v. Gordon, 373 U.S. 57, 10 L.Ed.2d 191, 83 S.Ct. 1052 (1963).
A federal agency ordinarily may be sued only if Congress has consented to the action. See
Exchange National Bank v. Daniel Hale Williams University, 473 F.Supp. 656 (N.D.Ill. 1979). This
consent need not be expressed and can usually be found in congressional authorization for an
agency to sue and be sued in its own name. See Reconstruction Finance Corp. v. J.G. Menihan
Corp., 312 U.S. 81, 85 L.Ed. 595, 61 S.Ct. 485 (1941); Federal Deposit Insurance Corp. v. Citizens
Bank & Trust Company of Park Ridge, Illinois, 592 F.2d 364 (7th Cir. 1979).
With regard to suits against federal officers, it is unclear to what extent these officers are
protected by the doctrine of sovereign immunity for acts done in their official capacity. Some courts
have looked to see whether a judgment for the plaintiff would affect the government’s fiscal
proprietary or programmatic interests in some way; if it would, the doctrine of sovereign immunity
applies. See Salla v. Califano, 499 F.Supp. 684 (N.D.Ill. 1980). Sovereign immunity will not bar a
suit against a federal officer if the officer acted in an individual capacity or outside the scope of the
officer’s authority or if, although the action was within the scope of the officer’s authority, the
action or the statute or order on which it was based was unconstitutional. See Larson v. Domestic
& Foreign Commerce Corp., 337 U.S. 682, 93 L.Ed. 1628, 69 S.Ct. 1457 (1949); State of Wisconsin
v. Baker, 698 F.2d 1323 (7th Cir. 1983) (sovereign immunity of Native American officials).
28 U.S.C. §1361 represents a statutory waiver of immunity with regard to federal officers and
employees. Section 1361 grants the district courts jurisdiction of any action in the nature of
mandamus to compel an officer or employee of the United States or an agency thereof to perform
a duty owed to a plaintiff. Two contrary views on the proper application of §1361 have arisen. The
first view holds that §1361 is limited to actions to compel the performance of ministerial duties that
are owed by law so that, if the challenged conduct is discretionary in nature, no suit under §1361
can be maintained. See Pescosolido v. Block, 765 F.2d 827 (9th Cir. 1985). The other view would
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afford relief even though the challenged conduct is discretionary if the federal officer or employee
exceeded constitutional, statutory, or regulatory limits in exercising this discretion. See Murray v.
Vaughn, 300 F.Supp. 688 (D.R.I. 1969); Martinez v. Marshall, 573 F.2d 555 (9th Cir. 1977).
D. [1.93] Statutory Exceptions to Sovereign Immunity
The two major legislative exceptions to the doctrine of sovereign immunity — the Tucker Act,
ch. 359, 24 Stat. 505 (1887), and the Federal Tort Claims Act — are discussed in §§1.94 and 1.95
below. However, many other statutory exceptions to the doctrine exist, some of which are outlined
here. Before instituting suit against the United States, its agencies, or its officers, the practitioner
should consult the pertinent statutory law to determine whether Congress has consented to such a
suit.
28 U.S.C. §1346(a)(1) permits suits against the United States for the recovery of any
wrongfully assessed or collected internal revenue tax or penalty. 28 U.S.C. §1346(e) empowers the
district courts to hear cases against the United States under Internal Revenue Code §§6226, 6228(a),
7426 (actions by persons other than taxpayers concerning wrongful levy, surplus proceeds, or
substituted sale proceeds), 7428 (actions for declaratory judgments relating to tax-exempt status in
the United States District Court for the District of Columbia only), and 7429 (review of jeopardy
assessments).
The district courts have jurisdiction of actions for the partition of lands when the United States
is a joint tenant or tenant in common. 28 U.S.C. §1347. The United States may be named as a
defendant in an action to quiet title to real property in which it claims an interest other than a
security or water rights interest. 28 U.S.C. §2409a. Sovereign immunity is also waived in suits to
quiet title to, foreclose a mortgage or other lien on, partition, or condemn real or personal property
on which the United States has or claims a mortgage or other lien, or in interpleader actions or
actions in the nature of interpleader with respect to such property. 28 U.S.C. §2410(a). Both
§§2409a and 2410 merely waive sovereign immunity; they do not confer jurisdiction on the district
courts. See Pacific Mutual Life Insurance Co. v. American National Bank & Trust Company of
Chicago, 642 F.Supp. 163, 166 (N.D.Ill. 1986) (stating that great weight of authority, which court
followed “because it is clearly correct,” is that §2410 does not independently create jurisdiction
over suit against United States; rather, it merely waives sovereign immunity, meaning that
jurisdiction must be found elsewhere). Jurisdiction of actions under §2409a is granted by 28 U.S.C.
§1346(f), while jurisdiction of actions under §2410 must be found in some other statute.
The United States also has consented to suits for garnishment and other similar proceedings to
enforce alimony and child support obligations. 42 U.S.C. §659. This provision is strictly construed
and does not confer subject-matter jurisdiction on the district courts. Both Title VII of the Civil
Rights Act of 1964, Pub.L. No. 88-352, Title VII, 78 Stat. 253, and the Age Discrimination in
Employment Act of 1967, Pub.L. No. 90-202, 81 Stat. 602, contain waivers of sovereign immunity.
42 U.S.C. §2000e-16; 29 U.S.C. §633a.
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1. [1.94] Tucker Act
The Tucker Act gives the district courts concurrent jurisdiction with the United States Court of
Federal Claims of any civil action or claim against the United States not exceeding $10,000 in
amount that is (a) founded on the Constitution, any act of Congress, or any regulation of an
executive department; (b) founded on any express or implied contract with the United States; or (c)
for liquidated or unliquidated damages not sounding in tort. 28 U.S.C. §§1346(a)(2), 1491. The
Tucker Act exempts from its purview claims that are subject to 41 U.S.C. §§7104(b)(1) and
7107(a)(1). 28 U.S.C. §§1346(a)(2), 1491. In Hohri v. United States, 782 F.2d 227 (D.C.Cir. 1986),
vacated on other grounds, 107 S.Ct. 2246 (1987), the District of Columbia Court of Appeals noted
that the Tucker Act waives sovereign immunity only for those claims founded on statutes,
regulations, contracts, or provisions of the Constitution that create substantive rights to money
damages.
The Tucker Act provides the exclusive basis for the assertion of contract claims against the
United States. The contract on which the plaintiff is relying must be recognized specifically as a
government one for which the United States is liable. 14 Wright, FEDERAL PRACTICE AND
PROCEDURE §3657. Only contracts that are implied in fact, not those that are implied in law or
quasi-contract, can be the basis of an action under the Tucker Act. See Northwest Publications, Inc.
v. United States, 253 F.Supp. 828 (D.D.C. 1966); Hohri, supra (Tucker Act waives sovereign
immunity only for express contracts and contracts implied in fact; there is no waiver for contracts
implied in law or contracts based on equitable principles). The United States Court of Claims, the
predecessor to the United States Court of Federal Claims, has stated that to maintain a
noncontractual suit under the Tucker Act, the claim must be for either (a) the return of money
improperly paid, exacted, or taken from the plaintiff in contravention of the Constitution, a federal
statute, or a federal regulation or (b) a payment from the Treasury to which the plaintiff asserts a
right derived expressly or by implication from a particular law. Eastport Steamship Corp. v. United
States, 372 F.2d 1002 (Ct.Cl. 1967).
The Tucker Act authorizes suits against the United States only for money damages, not for
declaratory or injunctive relief. Lee v. Thornton, 420 U.S. 139, 43 L.Ed.2d 85, 95 S.Ct. 853 (1975).
The Tucker Act is jurisdictional in nature and does not create any substantive cause of action against
the United States for money damages. United States v. Testan, 424 U.S. 392, 47 L.Ed.2d 114, 96
S.Ct. 948 (1976); Talley v. United States Department of Agriculture, 595 F.3d 754 (7th Cir. 2010).
The district court’s jurisdiction under the Tucker Act is expressly limited to actions involving
$10,000 or less. The Seventh Circuit, in Talley, observed that if some other Act obligates the United
States to pay compensation for a violation of that Act, the Tucker Act waives sovereign immunity
for all claims up to and including $10,000 and that the cases belong in the district court. 595 F.3d
at 758 – 759. Moreover, the court noted that post-filing attorneys’ fees can be awarded as costs and
do not affect the $10,000 jurisdictional maximum. The plaintiff may waive all damages in excess
of $10,000 in order to bring the case within the district court’s jurisdiction. See Commonwealth of
Pennsylvania v. National Association of Flood Insurers, 520 F.2d 11 (3d Cir. 1975), overruled in
part on other grounds by Commonwealth of Pennsylvania v. Porter, 659 F.2d 306 (3d Cir. 1981).
In suits under the Tucker Act, the district court in effect sits as another United States Court of
Federal Claims; it follows its own rules of procedure but is bound by the terms of the government’s
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consent to be sued. There is no right to a jury trial under the Tucker Act (see 28 U.S.C. §2402), and
the government’s liability in contract claims will be determined by federal law (see Ivanhoe
Irrigation District v. McCracken, 357 U.S. 275, 2 L.Ed.2d 1313, 78 S.Ct. 1174, 1182 – 1183
(1957)), while the government’s liability in cases sounding in tort will be determined in accordance
with the law of the place where the act or omission occurred (see 28 U.S.C. §1346(b)).
2. [1.95] Federal Tort Claims Act
The Federal Tort Claims Act entrusts the district courts with exclusive jurisdiction of civil
actions against the United States for money damages for
injury or loss of property, or personal injury or death caused by the negligent or
wrongful act or omission of any employee of the Government while acting within the
scope of his office or employment, under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred. 28 U.S.C. §1346(b)(1).
The FTCA provides the exclusive remedy for claims against the United States sounding in tort,
including injuries or damages resulting from a government employee’s operation of a motor vehicle
while acting within the scope of the employee’s office or employment, notwithstanding other
statutory provisions permitting an agency to sue or be sued in its own name. 28 U.S.C. §2679(a);
Federal Deposit Insurance Corp. v. Citizens Bank & Trust Company of Park Ridge, Illinois, 592
F.2d 364 (7th Cir. 1979) (waiver of immunity of FDIC was controlled by FTCA, and provision in
12 U.S.C. §1819 that permits FDIC to sue and be sued did not allow suit against FDIC for torts
excepted from coverage under FTCA).
The FTCA strictly limits the liability of the United States. Only actions for money damages are
permitted, and the United States cannot be held liable for prejudgment interest or punitive damages.
28 U.S.C. §2674. The FTCA requires a negligent act — some kind of misfeasance or
nonfeasance — to impose liability on the government; thus, cases based on absolute liability do not
fall within the FTCA’s parameters. See Dalehite v. United States, 346 U.S. 15, 97 L.Ed. 1427, 73
S.Ct. 956 (1953). Liability under the FTCA also does not extend to nuisance or contract actions.
See Blanchard v. St. Paul Fire & Marine Insurance Co., 341 F.2d 351 (5th Cir. 1965). The courts
have given the term “negligence” a reasonable construction. See United States v. Muniz, 374 U.S.
150, 10 L.Ed.2d 805, 83 S.Ct. 1850 (1963) (FTCA includes action by federal prisoner for personal
injuries sustained during confinement in federal prison by reason of negligence of government
employee).
The law of the state in which the negligent act occurred governs a suit under the FTCA. See
Weise v. United States, 724 F.2d 587 (7th Cir. 1984) (controlling substantive law in action alleging
medical malpractice under FTCA is law of state where negligent act occurs); Hess v. United States,
361 U.S. 314, 4 L.Ed.2d 305, 80 S.Ct. 341 (1960) (law of Oregon applied to case in which death
and wrongful act or omission that allegedly caused it occurred within that state). The FTCA
necessitates recourse to state law since the United States is liable only if a private person would be
liable under the same circumstances. Federal Express Corp. v. United States Postal Service, 151
F.3d 536 (6th Cir. 1998). By enacting the FTCA, Congress did not intend to create new causes of
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action but merely to accept liability under circumstances that would bring private liability into
existence. The effect of the FTCA is to waive the government’s immunity as to recognized causes
of action, not to visit the government with novel and unprecedented liabilities. Feres v. United
States, 340 U.S. 135, 95 L.Ed. 152, 71 S.Ct. 153 (1950). In Feres, the Supreme Court concluded
that the government was not liable to members of the armed services for injuries that arose out of
or occurred in the course of activity incident to service. The Court based its decision, in part, on
the fact that there was no liability of a private individual even remotely analogous to the factual
situation before it, noting that no state permits members of its militia to maintain tort actions for
service-related injuries. In United States v. Johnson, 481 U.S. 681, 95 L.Ed.2d 648, 107 S.Ct. 2063
(1987), the Supreme Court held that the doctrine enunciated in Feres bars an action under the FTCA
on behalf of a servicemember killed during an activity incident to service even if the alleged
negligence is by civilian employees of the federal government.
A problem arises when no corresponding private liability exists because of the absence of
identical nongovernmental activity. However, the federal courts have granted relief under the
FTCA if the governmental activity has a general private counterpart and the analogous private
conduct would give rise to liability. See Indian Towing Co. v. United States, 350 U.S. 61, 100 L.Ed.
48, 76 S.Ct. 122 (1955). Since the FTCA refers to the liability of a “private person,” the federal
government is not immune from suit merely because a state or local government has immunity for
carrying out the same governmental function. 28 U.S.C. §1346(b)(1). The test is whether a private
person, not a municipality, would be liable; therefore, the government cannot rely on the immunity
of a municipality if a private person would not be immune. Rayonier Inc. v. United States, 352 U.S.
315, 1 L.Ed.2d 354, 77 S.Ct. 374 (1957).
The FTCA excludes liability for, among other things:
a. intentional torts such as assault, battery, false imprisonment or arrest, malicious
prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with
contract rights;
b. claims arising in a foreign country;
c. claims arising out of an assessment or collection of any tax or customs duty;
d. claims arising out of the detention of any goods or merchandise by a law enforcement
officer;
e. damages caused by fiscal operations of the Treasury or regulation of the monetary system;
f.

claims arising out of the loss, miscarriage, or negligent transmission of letters or postal
matter; and

g. claims alleging a violation of the Constitution (see Linder v. United States, 937 F.3d 1087
(7th Cir. 2019)). 28 U.S.C. §§2680(b), 2680(c), 2680(h), 2680(i), 2680(k).
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The FTCA does permit suits against the United States for most intentional torts committed by
investigative or law enforcement officers. 28 U.S.C. §2680(h).
The FTCA also excepts from liability claims based on (a) an act or omission of an employee
of the government, exercising due care, in the execution of a statute or regulation, regardless of
whether the statute or regulation is valid, and (b) the exercise or performance of or the failure to
exercise or perform a discretionary function or duty on the part of a federal agency or government
employee, regardless of whether the discretion involved is abused. 26 U.S.C. §2680(a). These
exceptions are intended to protect the government from claims, however negligently caused, that
involve governmental functions. See Dalehite, supra. The first exception bars tests by way of tort
actions of the legality of statutes and regulations and applies regardless of whether the statutes and
regulations are valid. It is unclear which actions fall within the discretionary function or duty
exception. In Dalehite, the Supreme Court stated that a discretionary function or duty includes more
than the initiation of programs and activities and encompasses determinations made by executives
or administrators in establishing plans, specifications, or schedules of operations. The Court defined
discretion as existing when there is room for policy judgment and decision and found that the
government was not liable in the case before it because the culpable decisions were made at the
planning (i.e., discretionary) level, not the operational level.
The Supreme Court has clarified the scope of the FTCA’s discretionary function exception in
§2680(a) in determining whether this exception barred a suit based on the federal government’s
licensing of an oral polio vaccine and its subsequent approval of the release of a specific lot of this
vaccine to the public. Berkovitz v. United States, 486 U.S. 531, 100 L.Ed.2d 531, 108 S.Ct. 1954
(1988). The Court first concluded that conduct cannot be discretionary unless it involves an element
of judgment or choice. Thus, the discretionary function exception will not apply when a federal
statute, regulation, or policy specifically prescribes a course of action for an employee to follow.
If the challenged conduct involves an element of judgment, a court then must determine
whether this judgment is one that the discretionary function exception was designed to shield.
Noting that the basis for this exception was Congress’ desire to prevent judicial “second-guessing”
of legislative and administrative decisions grounded in social, economic, and political policy
through a tort action, the Court concluded that the discretionary function exception insulates the
government from liability if the challenged action involves the permissible exercise of policy
judgment. The Court specifically rejected the government’s argument that this exception precluded
liability for any and all acts arising out of the regulatory programs of federal agencies.
The Seventh Circuit has followed the planning/operational test enunciated in Dalehite to
determine whether a governmental function or duty is discretionary. See Emch v. United States,
630 F.2d 523 (7th Cir. 1980) (court applied operational/planning distinction and concluded that
allegations of negligent supervision or regulation by federal agencies of insolvent bank were within
discretionary exception). The Seventh Circuit has also adhered to the Court’s decision in United
States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 81 L.Ed.2d
660, 104 S.Ct. 2755 (1984), finding that if the regulatory inspection and enforcement activities of
an agency require its employees to exercise discretion in performing their duties, the discretionary
function exception bars tort claims against the government based on these performances. Hylin v.
United States, 755 F.2d 551 (7th Cir. 1985).
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In Cisco v. United States ex rel. Environmental Protection Agency, 768 F.2d 788 (7th Cir.
1985), the Seventh Circuit held that the plaintiffs could not challenge the Environmental Protection
Agency’s decisions not to warn them about a dioxin-contaminated landfill and not to remove the
contaminated dirt from the landfill because these decisions were political, social, and economic
judgments made by the agency pursuant to its grant of authority and thus fell within the
discretionary function exception of §2680(a).
The Federal Employees Liability Reform and Tort Compensation Act of 1988, Pub.L. No. 100694, 102 Stat. 4563, amended the FTCA to provide absolute immunity from liability to federal
employees involved in state law tort actions whose activities fall within the scope of their
employment. 28 U.S.C. §2679(b). A plaintiff’s exclusive remedy in this instance is now limited to
a suit against the United States pursuant to the FTCA. Thus, the inquiry of whether a federal
official’s action is discretionary in nature is now relevant only in suits against the United States.
See 14 Wright, FEDERAL PRACTICE AND PROCEDURE §3658. This amendment was made
in response to the Supreme Court’s decision in Westfall v. Erwin, 484 U.S. 292, 98 L.Ed.2d 619,
108 S.Ct. 580 (1988), that absolute immunity did not shield official functions from state law tort
liability unless the challenged conduct was within the outer perimeter of an official’s duties and
was discretionary in nature.
As prerequisites to filing suit under the FTCA, the claimant must present a written claim to the
appropriate federal agency, and the agency must deny it in writing. 28 U.S.C. §2675(a). A tort
claim against the United States is barred unless it is presented to the appropriate federal agency
within two years after it accrues or unless an action is commenced within six months after the date
of mailing, by certified or registered mail, of a notice of final denial of the claim by the agency. 28
U.S.C. §2401(b). If the agency fails to dispose of a claim within six months after it is filed, the
claimant may consider the claim to have been denied. 28 U.S.C. §2675(a). See Chronis v. United
States, 932 F.3d 544 (7th Cir. 2019), in which the court found that dismissal of the plaintiff’s FTCA
action was required because she had failed to exhaust her administrative remedies by making a sum
certain written demand with the applicable federal agency prior to filing her FTCA claim in court.
A claim accrues, for purposes of the two-year statutory period, when the claimant knows of the
existence and cause of the injury, not when the claimant knows that the acts inflicting the injury
may constitute negligence. See United States v. Kubrick, 444 U.S. 111, 62 L.Ed.2d 259, 100 S.Ct.
352 (1979); Green v. United States, 765 F.2d 105 (7th Cir. 1985). An action brought under the
FTCA may not be for an amount in excess of the claim presented to the federal agency unless the
increased amount is based on newly discovered evidence not reasonably discoverable at the time
the claim was presented or unless it is based on allegation and proof of intervening facts. 28 U.S.C.
§2675(b).
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I. [2.1] SCOPE OF CHAPTER
This chapter treats the jurisdiction of the Supreme Court, the courts of appeals, and certain
“specialized courts” in the federal system, including the Court of Federal Claims, the Court of
International Trade, the Tax Court, and bankruptcy courts. When pertinent, commentary comparing
jurisdiction in the Illinois state courts is included.
An excellent and highly detailed reference work covering all of the subjects addressed in this
chapter is 13 and 15A – 17A Charles Alan Wright et al., FEDERAL PRACTICE AND
PROCEDURE §§3501 – 3528, 3901 – 4107 (2d ed. and 3d ed.) (multivolume set, year and edition
vary by volume).

II. SUPREME COURT OF THE UNITED STATES
A. [2.2] In General
The sources of and limitations on the jurisdiction of the Supreme Court of the United States
are found in Article III of the U.S. Constitution and in various enactments of the Congress passed
pursuant to Articles I and III of the Constitution. Generally, the jurisdiction of the Supreme Court
falls into the familiar categories of original and appellate jurisdiction; the latter constitutes the
source of, by far, the greater quantity of the Court’s work. In exercising its appellate jurisdiction,
the Court primarily uses the device of certiorari. Use of the “appeal” procedure, which invokes the
mandatory jurisdiction of the Court, has been so greatly restricted that the circumstances now are
quite rare in which appeal to the Supreme Court is appropriate. The Court’s methods of appellate
review are substantially identical to those of all of the various inferior courts whose judgments are
being reviewed. Accordingly, this portion of the chapter is concerned more with the substantive
considerations affecting the exercise of jurisdiction than with the specific procedures by which the
Court’s jurisdiction is exercised.
In all matters respecting the Supreme Court of the United States, the leading reference is
Stephen M. Shapiro et al., SUPREME COURT PRACTICE (11th ed. 2019).
B. [2.3] Original Jurisdiction
Article III, §2, Clause 2, of the U.S. Constitution provides: “In all Cases affecting
Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the
supreme Court shall have original Jurisdiction.” Following the decision in Chisholm v. Georgia, 2
U.S. (2 Dall.) 419, 1 L.Ed. 440 (1793), holding that a state could be sued in assumpsit by a citizen
of another state, the Eleventh Amendment became effective, providing: “The Judicial power of the
United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State.”
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While the Supreme Court has original jurisdiction as noted, this jurisdiction is not necessarily
exclusive. Congress has provided in 28 U.S.C. §1251(a) that original jurisdiction of the Court will
be exclusive only with respect to controversies between two or more states. Under 28 U.S.C.
§1251(b), the Court has original but not exclusive jurisdiction of:
(1) All actions or proceedings to which ambassadors, other public ministers, consuls,
or vice consuls of foreign states are parties;
(2) All controversies between the United States and a State;
(3) All actions or proceedings by a State against the citizens of another State or against
aliens.
The Court exercises its original jurisdiction sparingly so that its substantial duties with the
appellate docket will not suffer, and its ability to administer that docket will remain unimpaired.
Mississippi v. Louisiana, 506 U.S. 73, 121 L.Ed.2d 466, 113 S.Ct. 549 (1992); State of Arizona v.
State of New Mexico, 425 U.S. 794, 48 L.Ed.2d 376, 96 S.Ct. 1845 (1976). During the past 20
years, the Court has rendered judgment in only a handful of original jurisdiction cases, most often
in disputes between states over river rights. See Commonwealth of Virginia v. State of Maryland,
540 U.S. 56, 157 L.Ed.2d 461, 124 S.Ct. 598 (2003); State of Kansas v States of Nebraska &
Colorado, 538 U.S. 720, 155 L.Ed.2d 951, 123 S.Ct. 1898 (2003); State of Nebraska v. States of
Wyoming & Colorado, 534 U.S. 40, 151 L.Ed.2d 356, 122 S.Ct. 420 (2001); State of Florida v.
State of Georgia, ___ U.S. ___, 201 L.Ed.2d 871, 138 S.Ct. 2502 (2018).
The original jurisdiction of the Court is conferred by the Constitution without limit of the
amount in controversy, and it is questionable whether Congress could impose any such limit in any
event. State of Wisconsin v. Pelican Ins. Co. of New Orleans, 127 U.S. 265, 32 L.Ed. 239, 8 S.Ct.
1370 (1888), overruled in part by Milwaukee County v. M.E. White Co., 296 U.S. 268, 80 L.Ed.
220, 56 S.Ct. 229 (1935).
In the celebrated case Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803), Chief
Justice Marshall held that the Court had no power to issue a writ of mandamus to the Secretary of
State of the United States in the exercise of its original jurisdiction although such a writ could be
issued as an exercise of appellate jurisdiction. Subsequently, the Court indicated it could issue a
writ of habeas corpus in aid of its original jurisdiction. Ex parte Watkins, 32 U.S. (7 Pet.) 568, 8
L.Ed. 786 (1833). It seems clear from the comments in these cases that the Court can exercise any
additional ancillary powers generally recognized by the common law to inhere in courts of review
as are necessary to make effective the Court’s original jurisdiction. Congress has provided
specifically in 28 U.S.C. §1651(a) that the Supreme Court (and all courts established by act of
Congress) “may issue all writs necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.”
1. [2.4] Cases Affecting Ambassadors, Other Public Ministers, and Consuls
By virtue of Article III, §2, of the Constitution and the provisions of 28 U.S.C. §1251(b), the
Supreme Court has original, but not exclusive, jurisdiction of all actions or proceedings to which
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ambassadors, other public ministers, consuls, or vice consuls of foreign states are parties. The term
“ambassadors, other public ministers and consuls” refers only to representatives accredited to the
United States by foreign powers and not to those representing this country abroad. Ex parte Gruber,
269 U.S. 302, 70 L.Ed. 280, 46 S.Ct. 112 (1925). The term “affecting” found in that part of Article
III giving the Court original jurisdiction with respect to ambassadors was intended merely to
prevent any interference with the person or property of such ministers, and the word is to be given
a reasonable and sensible meaning in light of the purposes of the Constitution. Farnsworth v.
Sanford, 33 F.Supp. 400 (N.D.Ga. 1940), cert. denied, 61 S.Ct. 1109 (1941).
2. [2.5] Cases in Which State Shall Be Party
The category of controversies involving states encompasses most cases accepted as a matter of
original jurisdiction by the Supreme Court. As in other cases, the Court’s jurisdiction depends on
whether the issues framed by the pleadings constitute a justiciable “case” or “controversy” and
further whether the facts alleged and found can afford an adequate basis for relief according to
accepted doctrines of common law or equity systems of jurisprudence, which are stated to be guides
to the decision of cases within original jurisdiction. State of Texas v. State of Florida, 306 U.S. 398,
83 L.Ed. 817, 59 S.Ct. 563 (1939). To constitute a justiciable controversy between states, it must
appear that the complaining state has suffered a wrong through actions of the other state furnishing
grounds for judicial redress or that one state is asserting a right against the other state that would
be enforceable at common law or in equity. Commonwealth of Massachusetts v. State of Missouri,
308 U.S. 1, 84 L.Ed. 3, 60 S.Ct. 39 (1939); State of Maryland v. State of Louisiana, 451 U.S. 725,
68 L.Ed.2d 576, 101 S.Ct. 2114 (1981). Whether the state consents to be a party to the suit is
immaterial as consent was implied upon admission into the Union. United States v. State of
California, 328 F.2d 729 (9th Cir.), cert. denied, 85 S.Ct. 34 (1964). The Court not only looks at
the nature of the interest of the complaining state but also determines whether taking of jurisdiction
really is necessary for a state’s protection (Commonwealth of Massachusetts, supra) and will
withhold original jurisdiction when there is another suitable forum to which the cause may be
remitted that is at least as convenient and efficient. State of Georgia v. Pennsylvania R.R., 324 U.S.
439, 89 L.Ed. 1051, 65 S.Ct. 716 (1945) (Court held that it had no jurisdiction to annul or set aside
order of Interstate Commerce Commission as statutory method for obtaining relief was exclusive
of all other remedies, including suit by state in Supreme Court). Whether a state is plaintiff or
defendant is not by itself determinative of whether jurisdiction will be exercised (State of Minnesota
v. Hitchcock, 185 U.S. 373, 46 L.Ed. 954, 22 S.Ct. 650 (1902)), and the mere fact that the state is
plaintiff is not sufficient by itself to bring the case within the original jurisdiction (State of
Oklahoma ex rel. Johnson v. Cook, 304 U.S. 387, 82 L.Ed. 1416, 58 S.Ct. 954 (1938)).
Jurisdiction in suits by the United States against a state exists regardless of the subject matter
of the controversy. United States v. State of California, supra. On the other hand, the United States
must give its consent to be sued even when one of the states invokes the Court’s original
jurisdiction. State of California v. State of Arizona, 440 U.S. 59, 59 L.Ed.2d 144, 99 S.Ct. 919
(1979). See also Block v. North Dakota ex rel. Board of University & School Lands, 461 U.S. 273,
75 L.Ed.2d 840, 103 S.Ct. 1811 (1983).
Traditionally, when a genuine controversy has existed and the gravity and importance of the
case were apparent, the Court has rejected the argument that exercise of original jurisdiction would
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involve the Court in an enterprise entailing administrative functions beyond its province or
competence. State of Nebraska v. State of Wyoming, 325 U.S. 589, 89 L.Ed. 1815, 65 S.Ct. 1332
(1945); State of Idaho ex rel. Evans v. States of Oregon & Washington, 444 U.S. 380, 62 L.Ed.2d
564, 100 S.Ct. 616 (1980). The Court, however, has noted that changes in both the legal system
and society make it impracticable to sustain the philosophy that the Supreme Court must stand
willing to adjudicate all or most legal disputes in which a state is a party even when the Court does
have original jurisdiction of the matter. In Mississippi v. Louisiana, 506 U.S. 73, 121 L.Ed.2d 466,
113 S.Ct. 549, 552 (1992), State of Illinois v. City of Milwaukee, Wisconsin, 406 U.S. 91, 31
L.Ed.2d 712, 92 S.Ct. 1385, 1388 (1972), and State of South Carolina v. State of North Carolina,
558 U.S. 256, 175 L.Ed.2d 713, 130 S.Ct. 854 (2010), the Court indicated that its original
jurisdiction would be obligatory only in appropriate cases. See also State of Arizona v. State of New
Mexico, 425 U.S. 794, 48 L.Ed.2d 376, 96 S.Ct. 1845, 1847 (1976). Apparently, a greatly increased
docket on the appellate side is an important factor in determining what an appropriate case is, and
the Court will not let its original jurisdiction docket become so large that efficiency on the appellate
side is impaired.
State of Texas v. State of New Mexico, 482 U.S. 124, 96 L.Ed.2d 105, 107 S.Ct. 2279 (1987),
involved a dispute over division of the water of the Pecos River between New Mexico and Texas.
The Supreme Court appointed a special master to consider evidence and report to the Court and
also ultimately appointed a “River Master” to make periodic calculations concerning the division
of the water flowing in the Pecos. The court noted: “[W]e are quite sure that our jurisdiction over
original actions like this provides us with ample authority to appoint a master and to enforce our
judgment.” 107 S.Ct. at 2286 – 2287.
If the suit is actually for the benefit of individuals, even though brought in the name of the state,
the Court will decline jurisdiction. Pennsylvania R.R., supra; State of Maryland, supra. However,
individuals whose presence in the suit may be necessary or proper for determination of the case or
controversy between states can be made parties defendant when other jurisdictional requirements
are met. State of Texas v. State of Florida, supra.
Note that the term “state” as used in 28 U.S.C. §1251(a) does not include political subdivisions
thereof. City of Milwaukee, supra, 92 S.Ct. at 1390.
A question of the boundary between states is within the original jurisdiction (State of Florida
v. State of Georgia, 58 U.S. (17 How.) 478, 15 L.Ed. 181 (1854)), as is a suit to determine the
amount of water each state has a legal right to use from a river system running through both states
(State of Arizona v. State of California, 373 U.S. 546, 10 L.Ed.2d 542, 83 S.Ct. 1468 (1963),
judgment entered, 84 S.Ct. 755 (1964), amended, 86 S.Ct. 924 (1966), order amended, 104 S.Ct.
1900 (1984), disavowed on other grounds by State of California v. United States, 438 U.S. 645, 57
L.Ed.2d 1018, 98 S.Ct. 2985 (1978)). In State of California v. State of Arizona, supra, the Court
declared that (a) the alleged factual complexity of the action and (b) the fact that it involved only
title to land rather than the location of a political boundary were not relevant to the exercise of the
Court’s original and exclusive jurisdiction in a suit by California seeking to quiet title to land it
claimed along the Colorado River.
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COMMENT: The court in People ex rel. Scott v. Dravo Corp., 10 Ill.App.3d 944, 295 N.E.2d 284
(5th Dist. 1973), cert. denied, 94 S.Ct. 1959 (1974), held that an action by Illinois officials seeking
a declaration that a certain island was within the territorial limits of Illinois and that joint venturers
engaged in construction work on the island, therefore, were required to comply with Illinois income
tax and unemployment compensation acts did not constitute an intrusion into the original
jurisdiction of the Supreme Court because, even though the joint venturers claimed that the island
was under the jurisdiction of Kentucky, there was no legal dispute with respect to the location of
the Illinois-Kentucky boundary and the two states were not in contention, nor were the issues found
in the complaint sufficient to engage them in the controversy. (This border dispute later did become
the subject of an original action in the Supreme Court in State of Illinois v. Commonwealth of
Kentucky, 500 U.S. 380, 114 L.Ed.2d 420, 111 S.Ct. 1877 (1991).)
The Court regards a suit between states as a quasi-international controversy with no real legal
code governing the matter. Accordingly, the responsibility of the Court is one of accommodation,
and objections based on procedural matters such as abatement are not considered except insofar as
they may affect the merits. See the opinion of Justice Holmes in Commonwealth of Virginia v. State
of West Virginia, 220 U.S. 1, 55 L.Ed. 353, 31 S.Ct. 330 (1911).
In a newsworthy case of specific interest to Illinoisans, the state of Michigan filed an original
action against Illinois in the United States Supreme Court in December 2009. In that suit, the
Attorney General of Michigan asked the Supreme Court to order federal, state, and local officials
responsible for Chicago-area locks and waterways to close them in order to stop Asian carp from
entering the Great Lakes. The lawsuit itself was technically a motion to reopen a 1967 Supreme
Court decree (amended in 1980) and to issue a new ruling on the fish migration question. See Lyle
Denniston, Michigan Sues Illinois over Fish Migration (Dec. 22, 2009),
www.scotusblog.com/2009/12/michigan-sues-illinois-over-fish-migration/.
On January 19, 2010, the Supreme Court refused, without comment, to issue an order approving
a permanent injunction that would have closed waterway locks and required Illinois to take other
measures in response to the threat Asian carp pose to Lake Michigan. See Matthew L.M. Fletcher,
Asian Carp Plea Denied (Jan. 19, 2010), http://turtletalk.wordpress.com/2010/01/19/asian-carpplea-denied. Michigan renewed its December 21, 2009, request on February 5, 2010, based on new
DNA evidence that Asian carp have actually entered Chicago waterways, but the request was
rejected without comment by the Supreme Court on March 22, 2010. On April 26, 2010, the
Supreme Court formally denied Michigan’s motion to reopen the 80-year old Chicago diversion
case and declined to open a new case.
After the Supreme Court’s rejection, the State of Michigan, joined by other states bordering
the Great Lakes, filed suit in federal district court against the Army Corps of Engineers and
municipal water reclamation districts, which own and operate the Chicago Area Waterway System,
seeking the same type of injunction as Michigan sought in the Supreme Court against Illinois. The
United States District Court for the Northern District of Illinois denied the motion for a preliminary
injunction and the Seventh Circuit Court of Appeals affirmed the denial. State of Michigan v.
United States Army Corps of Engineers, 667 F.3d 765 (7th Cir. 2011). Michigan and four
neighboring states again renewed their request for appeal with the Supreme Court, but the request
was again denied, without comment by the Supreme Court on February 27, 2012. Similarly, the
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U.S. District Court for the Northern District of Illinois dismissed the states’ suit, in December 2012,
holding that the hydrologic separation of the Great Lakes and Mississippi River Basins is precluded
by federal laws that require the United States Army Corps of Engineers to sustain through
navigation between the water bodies. Court Cases and Legal Action: Michigan’s Asian Carp
Litigation Timeline, www.watershedcouncil.org/court-cases-and-legal-action.html. The Seventh
Circuit similarly affirmed the dismissal of Michigan’s suit in 2014 in State of Michigan v. United
States Army Corps of Engineers, 758 F.3d 892 (7th Cir. 2014).
3. [2.6] Procedure in Original Actions
U.S. Supreme Court Rule 17 governs procedure in original actions before the Court. U.S.S.Ct.
Rule 17.3 provides that the initial pleading in any original action shall be prefaced by a motion for
leave to file the pleading, which may be accompanied by a supporting brief. Under the provisions
of U.S.S.Ct. Rule 17.5, the adverse party may file a brief in opposition to the motion. The Court
must act on the motion for leave to file the original action before any further procedural steps may
be taken.
U.S.S.Ct. Rule 17.2 provides that the form of pleadings and motions shall be governed by the
Federal Rules of Civil Procedure. In other respects, the Federal Rules of Civil Procedure and the
Federal Rules of Evidence may be taken as guides.
C. [2.7] Appellate Jurisdiction
Article III, §2, Clause 1, of the U.S. Constitution provides that the judicial power of the United
States shall extend to
all Cases, in Law and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Authority; — to all
Cases affecting Ambassadors, other public Ministers and Consuls; — to all Cases of
admiralty and maritime Jurisdiction; — to Controversies to which the United States
shall be a Party; — to Controversies between two or more States; — between a State
and Citizens of another State; — between Citizens of different States; — between
Citizens of the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.
In all of these cases other than those “affecting Ambassadors, other public Ministers and Consuls,
and those in which a State shall be Party,” the Supreme Court has appellate jurisdiction subject to
“such Exceptions, and under such Regulations as the Congress shall make.” U.S.CONST. art. III,
§2, cl. 2.
By virtue of legislation passed by Congress, the Supreme Court, in fact, can pass on the subject
areas mentioned by the U.S. Constitution in reviewing judgments of virtually every court or judicial
tribunal in the nation, whether state or federal, as long as questions of constitutional or federal law
are involved.
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COMMENT: Unlike the U.S. Supreme Court, the Supreme Court of Illinois does not have ultimate
power of review over all judicial tribunals in the state, as decisions of the Illinois Court of Claims
may be reviewed only by the U.S. Supreme Court. The Illinois Court of Claims, however, is not
considered a “court” within the meaning of the judicial article of the Illinois Constitution but is,
rather, a body established by the legislature under its power to waive the doctrine of sovereign
immunity. Seifert v. Standard Paving Co., 64 Ill.2d 109, 355 N.E.2d 537 (1976), overruled on other
grounds, Rossetti Contracting Co. v. Court of Claims, 109 Ill.2d 72, 485 N.E.2d 332, 92 Ill.Dec.
521 (1985).
While the jurisdiction of the U.S. Supreme Court is extremely broad, exercise of its jurisdiction
is kept within limits by use of various procedural devices. Under very limited circumstances, review
by the Supreme Court is available by appeal, which involves the mandatory jurisdiction of the
Court. Review by the Supreme Court is generally available by certiorari, which entails the exercise
of discretion by the Court as to whether a case will be heard. The Court, of course, by denial of
certiorari, limits its consideration of a large number of cases. Similar control can be exercised over
the appeal docket as appeals from district courts may be affirmed without full consideration. See
U.S.S.Ct. Rule 18.
In exercising its appellate jurisdiction, the Court’s threshold inquiry is whether jurisdiction in
fact exists. Butler v. Dexter, 425 U.S. 262, 47 L.Ed.2d 774, 96 S.Ct. 1527 (1976); Brown Shoe Co.
v. United States, 370 U.S. 294, 8 L.Ed.2d 510, 82 S.Ct. 1502 (1962). The Court has indicated that
it, above all others, must limit its review of interlocutory orders. Goldstein v. Cox, 396 U.S. 471,
24 L.Ed.2d 663, 90 S.Ct. 671 (1970). As in the case of its original jurisdiction, the Court may issue
common-law writs in aid of its appellate jurisdiction. Ex parte Republic of Peru, 318 U.S. 578, 87
L.Ed. 1014, 63 S.Ct. 793 (1943); 28 U.S.C. §1651(a).
COMMENT: The present procedures of the Illinois Supreme Court governing the leave to appeal
docket are, in many ways, closely similar to the procedures of the U.S. Supreme Court. In fact, the
Committee Comments to Illinois S.Ct. Rule 315 (Apr. 27, 1984) make specific reference to the
certiorari procedure in the United States Supreme Court and state that the considerations in Illinois
“are in the main the same” as those employed by the United States Supreme Court.
1. [2.8] Review of Courts of Appeals
Review of the 13 United States Courts of Appeals is accomplished by means of certiorari and
certification.
A petition by any party for writ of certiorari may be granted either before or after rendition of
judgment or decree in the court of appeals. U.S.S.Ct. Rule 10 sets forth considerations governing
review on certiorari, which is “not a matter of right, but of judicial discretion. A petition for a writ
of certiorari will be granted only for compelling reasons.” Rule 10 does state that the following,
“although neither controlling nor fully measuring the Court’s discretion, indicate the character of
the reasons the Court considers”:
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a. when a federal court of appeals has rendered a decision in conflict with a decision of
another federal court of appeals on the same matter; has decided a federal question in a
way in conflict with a state court of last resort; or has so far departed from the accepted
and usual course of judicial proceedings, or so far sanctioned such a departure by a lower
court, as to call for an exercise of the Court’s power or supervision;
b. when a state court of last resort has decided a federal question in a way in conflict with the
decision of another state court of last resort or of a federal court of appeals; and
c. when a state court or a federal court of appeals has decided an important question of federal
law that has not been, but should be, settled by the Court or has decided a federal question
in a way in conflict with applicable decisions of the Court.
While the Supreme Court does resolve conflicting decisions, as in United States v. O’Malley,
383 U.S. 627, 16 L.Ed.2d 145, 86 S.Ct. 1123 (1966), it by no means does so in all such situations.
Some conflicts are evidently considered tolerable in light of the impracticality of dealing with all
such conflicts. See the remarks of the late Chief Justice Burger to the First Annual Judicial
Conference of the United States Court of Appeals for the Federal Circuit, 100 F.R.D. 499, 536
(1983). As indicated by this consideration being listed first, however, many petitions for writ of
certiorari are granted for this reason. The Court also grants certiorari for litigants in the federal
system whose cases have not yet been terminated but have been decided against them before
reversal of applicable law by the Supreme Court itself, as in Egan v. City of Aurora, Ill., 365 U.S.
514, 5 L.Ed.2d 741, 81 S.Ct. 684 (1961). The certiorari writ is also used in the exercise of the
Court’s supervisory powers.
U.S.S.Ct. Rule 11 states:
A petition for writ of certiorari to review a case pending in a United States court of
appeals, before judgment is entered in that court, will be granted only upon a showing
that the case is of such imperative public importance as to justify the deviation from
normal appellate practice and to require immediate determination in this Court.
See Nixon v. Fitzgerald, 457 U.S. 731, 73 L.Ed.2d 349, 102 S.Ct. 2690 (1982), in which former
President Nixon sought review of an interlocutory order denying his absolute immunity claim. The
Supreme Court held that it had certiorari jurisdiction to determine the immunity question, after the
court of appeals dismissed for lack of jurisdiction, because the issue presented was serious and
unsettled.
COMMENT: The rule is similar to Ill.S.Ct. Rule 302(b).
28 U.S.C. §1254(2) provides that the court of appeals at any time may certify any question of
law in any case as to which instructions are desired, and upon such certification the Supreme Court
“may give binding instructions or require the entire record to be sent up for decision of the entire
matter in controversy.” Certification is not authorized for the benefit of the parties but only at the
desire of the Court, and the appellate court has no authority to certify a question on the motion of
a party unless the judge has considered the question doubtful. German Ins. Co. v. Hearne, 118 F.
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134 (3d Cir. 1902), cert. denied, 23 S.Ct. 849 (1903). More recent authorities, however, suggest
that the litigant may properly suggest certifiable questions to the court of appeals although the court
acts at its discretion in the matter. Rutherford v. American Medical Ass’n, 379 F.2d 641 (7th Cir.
1967). U.S.S.Ct. Rule 19.1 provides “[o]nly questions or propositions of law may be certified, and
they shall be stated separately and with precision.” In Pflueger v. Sherman, 293 U.S. 55, 79 L.Ed.
193, 55 S.Ct. 10 (1934), the Court indicated it would not answer certified questions of objectionable
generality, evidentiary questions, or mixed questions of law and fact. The certification device must
be reserved for exceptional cases as it is “the task of a Court of Appeals to decide all properly
presented cases coming before it.” Wisniewski v. United States, 353 U.S. 901, 1 L.Ed.2d 658, 77
S.Ct. 633, 634 (1957). See also Commentary on 1988 Revision, 28 U.S.C.A. §1254.
2. [2.9] Review of Three-Judge District Courts
28 U.S.C. §1253 states that, “[e]xcept as otherwise provided by law, any party may appeal to
the Supreme Court from an order granting or denying, after notice and hearing, an interlocutory or
permanent injunction in any civil action, suit or proceeding required by an Act of Congress to be
heard and determined by a district court of three judges.”
The Supreme Court lacks jurisdiction over a direct appeal from a three-judge district court if
that court was convened improperly or was unnecessary under applicable statutes. Butler v. Dexter,
425 U.S. 262, 47 L.Ed.2d 774, 96 S.Ct. 1527 (1976); Zemel v. Rusk, 381 U.S. 1, 14 L.Ed.2d 179,
85 S.Ct. 1271 (1965). However, the Court held in Bailey v. Patterson, 369 U.S. 31, 7 L.Ed.2d 512,
82 S.Ct. 549 (1962), that although the action for an injunction restraining enforcement of an
allegedly unconstitutional statute did not require a three-judge district court and did not thereby
entitle the parties to a direct appeal to the Supreme Court, the Court nevertheless had jurisdiction
to determine the authority of the court below and to make such corrective order as might be
appropriate to enforcement of limitations that the statute imposed. See also Norton v. Mathews, 427
U.S. 524, 49 L.Ed.2d 672, 96 S.Ct. 2771 (1976).
If a three-judge district court dissolved itself for want of jurisdiction, the appeal should go to
the appropriate court of appeals and not to the Supreme Court. Mengelkoch v. Industrial Welfare
Commission, 393 U.S. 83, 21 L.Ed.2d 215, 89 S.Ct. 60 (1968); Lay v. City of Kingsport, Tennessee,
454 F.2d 345 (6th Cir.), cert. denied, 93 S.Ct. 50 (1972). The fact that the three-judge district court
itself dismisses the action for a lack of subject-matter jurisdiction, however, does not preclude
direct appellate jurisdiction in the Supreme Court if the Supreme Court determines that the threejudge district court in fact did have jurisdiction. Lynch v. Household Finance Corp., 405 U.S. 538,
31 L.Ed.2d 424, 92 S.Ct. 1113 (1972). The Supreme Court does not have jurisdiction of an appeal
from a three-judge district court that granted declaratory relief alone. Carey v. Wynn, 439 U.S. 8,
58 L.Ed.2d 7, 99 S.Ct. 49 (1978); Gerstein v. Coe, 417 U.S. 279, 41 L.Ed.2d 68, 94 S.Ct. 2246
(1974).
When a state Supreme Court upholds the constitutionality of a particular statute, the bringing
of a subsequent action in a three-judge court to enjoin the enforcement of the statute is equivalent
to an appeal from the state court and accordingly improper as the only remedy is appeal to the
United States Supreme Court. Baker Driveaway Co. v. Hamilton, 29 F.Supp. 693 (M.D.Pa. 1939).
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In two cases during the 1974 term, the Supreme Court significantly narrowed the basis for
appeal from orders enjoining the enforcement of any federal or state statute on the ground of its
unconstitutionality. In Gonzalez v. Automatic Employees Credit Union, 419 U.S. 90, 42 L.Ed.2d
249, 95 S.Ct. 289 (1974), the Court held unanimously that it lacked jurisdiction of an appeal from
a three-judge district court that had dismissed the action on the basis that the plaintiffs lacked
standing to sue. The Court held that it was “mere convenience or happenstance” that a three-judge
panel rather than a single district judge had ruled on the standing issue, and to avoid a fortuitous
direct appeal, the Court held that §1253 was unavailable when the three-judge court denied
injunctive relief on grounds that would have warranted the dissolution of or refusal initially to
convene the enlarged lower court. 95 S.Ct. at 296. A broader basis for denying appeal was later
stated in MTM, Inc. v. Baxley, 420 U.S. 799, 43 L.Ed.2d 636, 95 S.Ct. 1278 (1975), holding that a
direct appeal lies only when the order denying an injunction is based on the merits of the
constitutional attack against the statute. These rulings considerably clarified the law in this area, as
is ably pointed out in Note, The Supreme Court, 1974 Term, 89 Harv.L.Rev. 47, 182 – 188 (1975).
In 1976, Congress drastically reduced the jurisdiction of the special three-judge district court
by repealing former 28 U.S.C. §§2281 and 2282, which had required convening such a court when
an injunction was sought against the operation of a federal statute or against a state statute or
administrative order on the basis of unconstitutionality. The three-judge court is now primarily
available only in apportionment matters (28 U.S.C. §2284) and in certain proceedings under the
Civil Rights Act of 1964, Pub.L. No. 88-352, 78 Stat. 241, and amendments thereto. Thus, the
volume of this particular source of direct appeal to the Supreme Court has been greatly reduced.
See Commentary on the 1988 Repeal of Section 1252, 28 U.S.C.A. §1252.
3. [2.10] Other Review of District Courts
The only other means for a direct appeal from a decision of the district court is under the socalled “expediting Acts” codified at 15 U.S.C. §29. This section provides that in appeals from civil
actions under the federal antitrust laws in which the United States is a complainant and in which
equitable relief is sought, the appeal shall be to the court of appeals but that an appeal shall lie
directly to the Supreme Court if, upon application of a party filed within 15 days of the filing of a
notice of appeal, the district judge who adjudicated the case enters an order stating that immediate
consideration of the appeal by the Supreme Court is of general public importance in the
administration of justice. The district court’s order is to be filed within 30 days after the filing of a
notice of appeal, and when that order is filed, the appeal and any cross-appeal shall be docketed in
the Supreme Court pursuant to its rules. The statute also provides that once docketed with the
Supreme Court, that Court may either (a) dispose of the appeal and any cross-appeal in the same
manner as any other direct appeal authorized by law or (b) deny, in its discretion, the direct appeal
and remand the case to the court of appeals, where the case shall proceed as if it had been appealed
there first.
4. [2.11] Jurisdiction over Military Appeals
In enacting the Military Justice Act of 1983, Pub.L. No. 98-209, 97 Stat. 1393, Congress added
a section to the Judicial Code, 28 U.S.C. §1259. This statute granted the Supreme Court power to
review decisions of the United States Court of Military Appeals in certain types of cases. In 1994,
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Congress changed the name of the United States Court of Military Appeals to the United States
Court of Appeals of the Armed Forces. U.S.S.Ct. Rule 13.1 contains the provision that a petition
for writ of certiorari to review a decision of the Court of Appeals of the Armed Forces shall be filed
within 90 days after the entry of the judgment. The same general considerations governing review
on a writ of certiorari spelled out in U.S.S.Ct. Rule 10 apply to a petition for writ of certiorari to
review a judgment of the Court of Appeals of the Armed Forces. See §2.8 above.
The United States Supreme Court has jurisdiction to review United States Court of Appeals for
the Armed Forces decisions granting any type of “relief,” not just final relief, but any “redress or
benefit” provided by a court. United States v. Denedo, 556 U.S. 904, 173 L.Ed.2d 1235, 129 S.Ct.
2213, 2219 – 2220 (2009). The petitioner in Denedo sought a writ of coram nobis from his special
court-martial guilty plea on the grounds that the plea was entered into with ineffective assistance
of counsel. Id.
The intent of Congress in adding this category to the Court’s already large certiorari jurisdiction
was to introduce a greater measure of civilian review of the system of military justice. See Bennett
Boskey and Eugene Gressman, The Supreme Court’s New Certiorari Jurisdiction over Military
Appeals, 102 F.R.D. 329 (1984).
5. [2.12] Review of State Courts
The Supreme Court’s jurisdiction over state court judgments is defined by 28 U.S.C. §1257.
Under that section, final judgments or decrees may be reviewed by writ of certiorari when the
validity of a treaty or statute of the United States is drawn into question; when the validity of a
statute of any state is drawn into question on the ground of its being repugnant to the Constitution,
treaties, or laws of the United States; or when any title, right, privilege, or immunity is specially set
up or claimed under the Constitution or the treaties or statutes of, or any commission held or
authority exercised under, the United States. Section 1257 makes reference to final judgments or
decrees rendered “by the highest court of a State in which a decision could be had.” 28 U.S.C.
§1257. When a state court inferior to the court of last resort in that state renders a judgment that is
final because it is no longer reviewable in the courts of the state, the judgment of that inferior court
is reviewable by the U.S. Supreme Court. Marino v. Ragen, 332 U.S. 561, 92 L.Ed. 170, 68 S.Ct.
240 (1947); Woods v. Nierstheimer, 328 U.S. 211, 90 L.Ed. 1177, 66 S.Ct. 996 (1946). When
further relief is available in the state system, however, it must be sought, and the judgment of the
inferior court cannot be made reviewable by the U.S. Supreme Court simply because the aggrieved
party does not seek further review in the state court. Banks v. State of California, 395 U.S. 708, 23
L.Ed.2d 653, 89 S.Ct. 1901 (1969).
When the state court does not pass on the merits of the case before it or the correctness of any
other rulings below but holds that it is powerless to do so because its appellate jurisdiction is not
invoked in accordance with the laws of the state, its judgment cannot be reviewed by the United
States Supreme Court. John v. Paullin, 231 U.S. 583, 58 L.Ed. 381, 34 S.Ct. 178 (1913); Smith v.
Adsit, 83 U.S. (16 Wall.) 185, 21 L.Ed. 310 (1872). However, in a much later case, the Supreme
Court held that it would consider and pass on the jurisdiction of the state Supreme Court even
though that jurisdiction was conceded below and was not challenged in the state Supreme Court.
Seaboard Air Line R.R. v. Daniel, 333 U.S. 118, 92 L.Ed. 580, 68 S.Ct. 426 (1948). In that case,
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the action was brought by an interstate railroad in the South Carolina state courts to enjoin the
Attorney General of that state from attempting to collect certain statutory penalties, and an appeal
was taken to the United States Supreme Court by the carrier from a judgment dismissing the
complaint.
The fact that there might never be a decision if the Supreme Court held unreviewable a state
court’s affirmance of a denial of a motion to dissolve a picketing injunction did not warrant the
Court’s enlarging its jurisdiction. Montgomery Bldg. & Const. Trades Council v. Ledbetter
Erection Co., 344 U.S. 178, 97 L.Ed. 204, 73 S.Ct. 196 (1952), abrogated on other grounds by
Local No. 438 Construction & General Laborers’ Union, AFL-CIO v. Curry, 371 U.S. 542, 9
L.Ed.2d 514, 83 S.Ct. 531 (1963).
If the judgment below rests on an independent and adequate state ground, a writ of certiorari
will be dismissed by the Court as improvidently granted because the Court’s only power over state
judgments is to correct them to the extent they incorrectly adjudge federal rights. Republican
National Committee v. Burton, 455 U.S. 1301, 71 L.Ed.2d 632, 102 S.Ct. 1240 (1982); Zacchini v.
Scripps-Howard Broadcasting Co., 433 U.S. 562, 53 L.E.2d 965, 97 S.Ct. 2849 (1977). A state
court cannot avoid deciding federal questions, however, and thus defeat jurisdiction of the Supreme
Court by putting forward nonfederal grounds of decision that are without any fair or substantial
support. Wolfe v. State of North Carolina, 364 U.S. 177, 4 L.Ed.2d 1650, 80 S.Ct. 1482 (1960).
The jurisdiction of the Supreme Court with regard to cases decided by state courts is exclusive,
and the lower federal courts possess no power whatever to sit in direct review of state court
decisions. Atlantic Coast Line R.R. v. Brotherhood of Locomotive Engineers, 398 U.S. 281, 26
L.Ed.2d 234, 90 S.Ct. 1739 (1970).
D. [2.13] Extraordinary Writs
After the decision in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803), holding
that the Supreme Court had no original jurisdiction to issue a writ of mandamus to the Secretary of
State but that the issuance of such a writ must be shown to be an exercise of appellate jurisdiction,
the Court summed up early experience in the following excerpt from Ex parte Yerger, 75 U.S. (8
Wall.) 85, 98, 19 L.Ed. 332 (1868):
The doctrine of the Constitution and of the cases thus far may be summed up in these
propositions:
(1.) The original jurisdiction of this court cannot be extended by Congress to any
other cases than those expressly defined by the Constitution.
(2.) The appellate jurisdiction of this court, conferred by the Constitution, extends to
all other cases within the judicial power of the United States.
(3.) This appellate jurisdiction is subject to such exceptions, and must be exercised
under such regulations as Congress, in the exercise of its discretion, has made or may
see fit to make.
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(4.) Congress not only has not excepted writs of habeas corpus and mandamus from
this appellate jurisdiction, but has expressly provided for the exercise of this
jurisdiction by means of these writs.
Today, 28 U.S.C. §1651(a) provides, “[t]he Supreme Court and all courts established by Act of
Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.” Thus, in cases in which a question of public
importance is involved or in which the question is of such a nature that it is peculiarly appropriate
that such action be taken, the Supreme Court has power to issue a writ of mandamus to a district
court even though direct appellate jurisdiction over that district court is vested in the court of
appeals in which the Supreme Court has ultimate discretionary jurisdiction by certiorari. Ex parte
United States, 287 U.S. 241, 77 L.Ed. 283, 53 S.Ct. 129 (1932). Mandamus has been recognized
as the proper means for rectifying the error of a district court that misconceived the scope and effect
of the Supreme Court’s decision on appeal. United States v. Haley, 371 U.S. 18, 9 L.Ed.2d 1, 83
S.Ct. 11 (1962).
While it has been held that the Court also may issue a writ of habeas corpus in aid of its original
jurisdiction (Ex parte Watkins, 32 U.S. (7 Pet.) 568, 8 L.Ed. 786 (1833)), U.S.S.Ct. Rule 20.1 now
provides that to justify the granting of any writ under 28 U.S.C. §1651(a), “the petition must show
that the writ will be in aid of the Court’s appellate jurisdiction, that exceptional circumstances
warrant the exercise of the Court’s discretionary powers, and that adequate relief cannot be obtained
in any other form or from any other court.” The Court’s power to issue the extraordinary writs of
mandamus, prohibition, and injunction is reserved for really extraordinary causes and historically
has been resorted to only when appeal is clearly inadequate. Allied Chemical Corp. v. Daiflon, Inc.,
449 U.S. 33, 66 L.Ed.2d 193, 101 S.Ct. 188 (1980); Ex parte Fahey, 332 U.S. 258, 91 L.Ed. 2041,
67 S.Ct. 1558 (1947). Only exceptional circumstances, amounting to a judicial usurpation of power,
will justify the invocation of this extraordinary remedy. In re Cooper Tire & Rubber Co., 568 F.3d
1180 (10th Cir. 2009).
The power of the Court to issue writs of prohibition has never been defined clearly by statute
or by decision (Ex parte Bakelite Corp., 279 U.S. 438, 73 L.Ed. 789, 49 S.Ct. 411 (1929)). The
authority of the Court to issue writs of prohibition and writs of mandamus can be constitutionally
exercised only insofar as they are in the aid of the appellate jurisdiction of the Court (Chandler v.
Judicial Council of Tenth Circuit of United States, 398 U.S. 74, 26 L.Ed.2d 100, 90 S.Ct. 1648
(1970)).
Supersedeas from the Supreme Court is a purely ancillary writ and may issue only in connection
with an appeal actually taken. Sibron v. State of New York, 392 U.S. 40, 20 L.Ed.2d 917, 88 S.Ct.
1889 (1968).
E. [2.14] Control of Court’s Docket
In the 1970s and 1980s, considerable attention was paid to the backlog problem of the United
States Supreme Court. During his tenure on the Court, Chief Justice Warren E. Burger frequently
called attention to this issue, and in 1971 he appointed a seven-member study group on the caseload
of the Supreme Court. By the middle 1980s, virtually all of the Justices then sitting on the Court
had agreed that there was a backlog problem.
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Perhaps the most common proposal by those commenting on the problem was for the creation
of some form of national court of appeals to screen certiorari petitions, to decide inter-circuit
conflicts or questions of federal statutory interpretation, or to serve generally as an “overflow” court
to the Supreme Court. See Stephen J. Safranek, Time for an Intermediate Court of Appeals: The
Evidence Says “Yes,” 23 Ind.L.Rev. 863 (1990). Other proposals for change included the creation
of more national courts of appeals with jurisdiction of specialized subject matter in the hope of
reducing conflicting decisions among the circuits and thus reducing appeals. An excellent summary
of the history of this problem and the views of the Justices and others is found in (panel discussion)
Rx for an Overburdened Supreme Court: Is Relief in Sight?, 66 Judicature 394 (1983). A
comprehensive review of the issues and writings on the caseload of the Supreme Court and
proposals to remedy the problem can be found in 13 Wright, FEDERAL PRACTICE AND
PROCEDURE §3510. Chief Justice Roberts attributes some of the trouble to Congress ignoring
the needs of the federal judiciary. Id.
One suggestion frequently made during the mid-1980s addressed the backlog problem of the
Supreme Court by proposing the elimination of the Supreme Court’s mandatory appellate docket
in favor of a discretionary certiorari jurisdiction in all or most cases. This reform actually was
accomplished in 1988 by enactment of the Supreme Court Case Selections Act, Pub.L. No.
100-352, 102 Stat. 662 (1988). The Act repealed 28 U.S.C. §§1252 and 1254(2), which provided
mandatory jurisdiction by appeal to the Supreme Court when any lower federal court held an act
of Congress unconstitutional in any case in which the United States or any of its agencies was a
party and in cases in which a party was relying on a state statute that had been held by a court of
appeals to be invalid as repugnant to the Constitution, treaties, or laws of the United States. The
Act also amended 28 U.S.C. §§1257 and 1258 to eliminate mandatory appeal jurisdiction in the
Supreme Court from the highest courts of the states and the Commonwealth of Puerto Rico in
certain types of cases involving the validity of federal treaties and of state and federal statutes. All
such cases now lie within the discretionary certiorari jurisdiction of the Supreme Court. See
Commentary on the 1988 Repeal of Section 1252, 28 U.S.C.A. §1252; Commentary on 1988
Revision, 28 U.S.C.A. §§1254, 1257, 1258. As discussed in §2.9 above, the only remaining source
of mandatory appeal jurisdiction in the Supreme Court is the rare case in which a three-judge district
court has granted or denied an interlocutory or permanent injunction. 28 U.S.C §1253. See Bennett
Boskey and Eugene Gressman, The Supreme Court Bids Farewell to Mandatory Appeals, 121
F.R.D. 81 (1988).
COMMENT: Prior to the reduction of the mandatory jurisdiction of the Illinois Supreme Court, the
Illinois court did not have the same control of its own docket as the United States Supreme Court.
The Illinois court now clearly has complete control of its docket so that it no longer sits merely as
a court of error but rather fulfills the functions traditionally assigned to courts of last resort.
In the early 2000s, attention has shifted largely to the enormous workload of the lower courts
in the federal system, particularly that of the district courts. In terms of the numbers of petitions for
certiorari accepted and decisions issued, the workload of the Supreme Court diminished
significantly since the 1980s. A witty and well-informed discourse on the declining caseload of the
Supreme Court appears in Richard A. Posner, Foreword: A Political Court, 119 Harv.L.Rev. 31
(2005). Judge Posner sets forth a number of possible explanations, including the smaller percentage
of constitutional cases decided by the Supreme Court today than in the late 1960s and early 1970s,

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

2 — 17

§2.15

FEDERAL CIVIL PRACTICE

a stricter adherence to Supreme Court precedents by the lower courts, the “abandoning” of large
segments of federal law to the lower courts, and even the delegation of most of the “screening”
function for processing of petitions for certiorari to the larger number of law clerks now employed
by the Court.
The United States Supreme Court now has an almost unlimited capacity to rid itself of
insubstantial cases. It seems apparent that any backlog problem confronting the Supreme Court
results from the sheer quantity of petitions for review pressed on the justices. In any effort to obtain
review of a cause by the United States Supreme Court, counsel must recognize that the condition
of the Court’s docket will affect the allowance of a petition for writ of certiorari at least as much as
the particular legal questions in the case at hand. Realistically, unless a civil case contains issues
of unusual public importance, the chance of obtaining review by the Supreme Court will always be
extremely slim.

III. COURTS OF APPEALS
A. [2.15] In General
Generally, the jurisdiction of the courts of appeals consists of review of all final decisions and
some interlocutory decisions of the district courts and various specialized trial courts and
administrative agencies and bodies within the federal system. The unique jurisdiction of the United
States Court of Appeals for the Federal Circuit is discussed in §2.16 below. The statutes providing
detailed organizational provisions for the courts of appeals are 28 U.S.C. §§41 – 49. Statutes
defining the jurisdiction of the courts of appeals are 28 U.S.C. §§1291 – 1296.
Like all other courts established under Article III of the U.S. Constitution, the United States
courts of appeals may adjudicate only a “case or controversy,” providing that such adjudication
does not involve either advisory or executive action by the court. Old Colony Trust Co. v.
Commissioner, 279 U.S. 716, 73 L.Ed. 918, 49 S.Ct. 499 (1929). Jurisdiction over a decision of the
district court must be found in some specific grant by Congress. Corn v. Guam Coral Co., 318 F.2d
622 (9th Cir. 1963). The courts of appeals have no general supervisory powers over judges of the
district courts as such, and interference may be engaged in only when and to the extent that the
laws may provide. In re MacNeil Bros. Co., 259 F.2d 386 (1st Cir. 1958); Lewis v. United Gas Pipe
Line Co., 194 F.2d 1005 (5th Cir.), cert. denied, 72 S.Ct. 1083 (1952). The courts of appeals do
have supervisory authority over the administration of criminal justice in the district courts in the
circuit, however, to see that due process is afforded criminal defendants; they will exercise that
authority even when departures from ideal procedures fall short of a violation of due process.
United States v. Florea, 541 F.2d 568 (6th Cir. 1976), cert. denied, 97 S.Ct. 1579 (1977). See United
States v. Blom, 242 F.3d 799 (8th Cir. 2001).
The courts of appeals have no original jurisdiction except that necessary to aid, protect, or
enforce their appellate jurisdiction (Hall v. United States, 78 F.2d 168 (10th Cir. 1935)), and their
jurisdiction is considered to be exclusively appellate (Pollard v. Supreme Court for State of
Michigan, 334 F.2d 129 (6th Cir. 1964); Hullom v. Ziel, 266 F.2d 546 (6th Cir. 1959)).
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A court of appeals has no authority to entertain any appeal from an order entered by a district
court not located within the territorial jurisdiction of the court of appeals. Roofing & Sheet Metal
Services, Inc. v. La Quinta Motor Inns, Inc., 689 F.2d 982 (11th Cir. 1982). The Court of Appeals
for the Federal Circuit provides no exception to this rule as its territorial jurisdiction is national,
based on subject matter. Neither the court of appeals nor a district court has any power to review
by writ of error or certiorari judgments of the state courts within the circuit or district. United States
ex rel. Parker v. Carey, 135 F.2d 205 (7th Cir. 1943). The courts of appeals do have equitable
jurisdiction, however, to grant relief from the effects of a prior judgment of a state court in an
appropriate case. Sullivan v. Choquette, 420 F.2d 674 (1st Cir. 1969), cert. denied, 90 S.Ct. 1691
(1970).
An application for certiorari must be denied when the only proper mode of bringing the case
before the court is by appeal. Demeretz v. Daniels Motor Freight, Inc., 307 F.2d 469 (3d Cir. 1962).
Generally, the courts of appeals will not assume the powers of the trial court (Schilling v.
Schwitzer-Cummins Co., 142 F.2d 82 (D.C.Cir. 1944)), and the court declined to consider the issue
of jurisdiction in a third-party case when that issue had not been fully presented to the district judge,
who had no opportunity to rule thereon (Nortown Steel Supply Co. v. Northern Indiana Steel Supply
Co., 315 F.2d 789 (7th Cir. 1963)).
There must be an actual controversy before the court will act, as moot questions will not be
entertained. Selected Products Corp. v. Humphreys, 86 F.2d 821 (7th Cir. 1936). The question of
ripeness affects the subject-matter jurisdiction of the court of appeals and may be raised sua sponte
at any time. Exxon Mobil Corp. v. Federal Energy Regulatory Commission, 501 F.3d 204 (D.C.Cir.
2007); Johnson v. Sikes, 730 F.2d 644 (11th Cir. 1984); In re Grand Jury, April, 1979, 604 F.2d 69
(10th Cir. 1979). The court will always consider available evidence that may show that the case has
become moot or that a cause of action or defense has ceased to exist. Flexwood Co. v. Matt G.
Faussner & Co., 145 F.2d 528 (7th Cir. 1944). The court is without power to decide a moot question
or to give an advisory opinion that has no effect on the rights of the litigants in the case before it.
National Labor Relations Board v. Curwood Inc., 397 F.3d 548 (7th Cir. 2005); Armendariz v.
Hershey, 413 F.2d 1006 (5th Cir. 1969).
By virtue of 28 U.S.C. §47, no judge of the court of appeals shall hear or determine an appeal
from the decision of a case or issue tried by that judge. When a single judge of the court of appeals
has granted a stay, however, and that action is under review, the court of appeals has inherent power
to review that action even if the judge is a member of the panel. Meredith v. Fair, 306 F.2d 374
(5th Cir. 1962).
COMMENT: The rule is the same in Illinois. See Biggins v. Lambert, 213 Ill. 625, 73 N.E. 371
(1905); Williams v. Brown Manufacturing Co., 45 Ill.2d 418, 261 N.E.2d 305 (1970).
As with other federal courts, a presumption obtains that there is no subject-matter jurisdiction
in the court of appeals until it is demonstrated to exist, as this is a basic tenet of federal
jurisprudence. Anderson v. XYZ Correctional Health Services, Inc., 407 F.3d 674 (4th Cir. 2005);
Edwards v. Selective Service Local Board No. 111, 432 F.2d 287 (5th Cir. 1970), cert. denied, 91
S.Ct. 1637 (1971). Like all federal courts, the court of appeals “has limited jurisdiction and is
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required to consider on its own motion whether Congress has given it authority to hear an appeal
agreeably with the Constitution” even if the parties have not raised the issue. Cason v. Owen, 578
F.2d 572, 573 (5th Cir. 1978). The court must satisfy itself not only of its own issue jurisdiction
but also of that of the lower court in a cause under review. Chair King, Inc. v. Houston Cellular
Corp., 131 F.3d 507 (5th Cir. 1997); Mitchell v. Maurer, 293 U.S. 237, 79 L.Ed. 338, 55 S.Ct. 162
(1934). In addition to the court’s acting on its own motion, a party can challenge the district court’s
subject-matter jurisdiction for the first time on appeal. Kontrick v. Ryan, 540 U.S. 443, 157 L.Ed.2d
867, 124 S.Ct. 906 (2004); Federal Savings & Loan Insurance Corp. v. Quinn, 419 F.2d 1014 (7th
Cir. 1969).
When the district court does not actually pass on the merits but dismisses the cause for lack of
jurisdiction, the jurisdictional question is the only one before the court of appeals. Purcell v.
Summers, 126 F.2d 390 (4th Cir.), cert. denied, 63 S.Ct. 32 (1942). However, when facts
constituting diversity of citizenship are alleged in the record and the trial court makes specific
findings of fact, but the transcript of evidence does not actually contain the testimony respecting
those jurisdictional facts, the court of appeals will not reverse the judgment for lack of jurisdiction
when this question is raised for the first time on appeal. Ferguson v. Wachs, 96 F.2d 910 (7th Cir.
1938). Also, if an additional jurisdictional question that was apparent only to the court has not been
discussed by the parties either in their briefs or in oral argument, the court will not deal with the
matter sua sponte when the question is not completely free from doubt. Alaska Industrial Board v.
Chugach Electrical Ass’n, 245 F.2d 855 (9th Cir. 1957), rev’d on other grounds, 78 S.Ct. 735
(1958).
The court of appeals will remand a case with instructions to dismiss whenever it appears in the
record that there was no jurisdiction in the court below. When the question of jurisdiction is
disputed, however, and the judgment of the court below is in favor of jurisdiction and the order or
judgment on jurisdiction is not properly brought up for review, the court of appeals will not simply
remand with directions to dismiss for want of jurisdiction. Brady v. Bernard & Kittinger, 170 F.
576 (6th Cir. 1909), appeal dismissed, cert. denied, 30 S.Ct. 695 (1910). Ordinarily, an appeal
would be dismissed by the court of appeals only for want of jurisdiction. Securities & Exchange
Commission v. Vanco, Inc., 283 F.2d 304 (3d Cir. 1960).
Jurisdiction cannot exist contemporaneously in both the court of appeals and the district court.
Boyko v. Anderson, 185 F.3d 672 (7th Cir. 1999). Filing a notice of appeal generally divests the
district court of jurisdiction over the matters appealed from, except that the district court may act
to assist the court of appeals in the exercise of its jurisdiction and also may retain jurisdiction under
specific statutory authority. Davis v. United States, 667 F.2d 822 (9th Cir. 1982). See Federal Rule
of Appellate Procedure 4(a)(4). In the absence of any action by the Supreme Court, the court of
appeals will retain jurisdiction of an appeal from the district court, and none of the jurisdiction is
relinquished to the district court until a mandate or judgment is issued by the court of appeals. Gill
v. Commissioner, 306 F.2d 902 (5th Cir. 1962). The jurisdiction of the court of appeals does not
terminate upon the issuance of an opinion by that court prior to the actual issuance of its mandate.
Lloyd v. Lawrence, 60 F.R.D. 116 (S.D.Tex. 1973). When the court of appeals has obtained
jurisdiction of an appeal and the parties thereto and, subsequently, there is an assignment of the
judgment of the defendant to a nominee of the plaintiff, the court of appeals does not lose
jurisdiction to reverse and remand for a new trial. Keller v. Hall, 111 F.2d 129 (9th Cir. 1940).
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Under the provisions of 28 U.S.C. §46, cases in the courts of appeals normally are heard and
determined by panels of three judges, unless a hearing or rehearing before the court en banc is
ordered by a majority of the circuit judges of the circuit who are in regular active service.
In addition to the Federal Rules of Appellate Procedure adopted by the U.S. Supreme Court
and applicable to all the courts of appeals, the individual courts of appeals generally have adopted
additional local rules.
B. [2.16] Court of Appeals for the Federal Circuit
Under the provisions of the Federal Courts Improvement Act of 1982, Pub.L. No. 97-164, 96
Stat. 25, Congress created the United States Court of Appeals for the Federal Circuit effective
October 1, 1982. The Court of Appeals for the Federal Circuit is unique in that it is a court of
national jurisdiction with respect to its specialized subject matter. In contrast, the other 12 courts
of appeals possess general subject-matter jurisdiction within their designated geographic areas.
28 U.S.C. §1295 describes the jurisdiction of the Court of Appeals for the Federal Circuit. This
statute provides that the court shall have exclusive jurisdiction of
1. appeals from final decisions of the district courts, “in any civil action arising under, or in
any civil action in which a party has asserted a compulsory counterclaim arising under, any
Act of Congress relating to patents or plant variety protection”;
2. appeals from the district courts when jurisdiction is based on 28 U.S.C. §1346, governing
certain categories of claims against the United States, with certain exceptions designated
therein;
3. appeals from final decisions of the United States Court of Federal Claims;
4. appeals of certain decisions of the Patent Trial and Appeal Board of the United States
Patent and Trademark Office;
5. appeals from decisions of the Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office or the Trademark Trial and
Appeal Board with respect to applications for registration of marks and other proceedings
specified in 15 U.S.C. §1071;
6. appeals from decisions of a district court to which a case was directed pursuant to 35 U.S.C.
§145, §146, or §154(b) concerning district court proceedings on decisions of the Board of
Patent Appeals and Interferences;
7. appeals from final decisions of the United States Court of International Trade;
8. review of final determinations of the United States International Trade Commission
relating to unfair practices in the import trade;

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

2 — 21

§2.16

FEDERAL CIVIL PRACTICE

9. appeals on questions of law only concerning findings of the Secretary of Commerce
relating to importation of instruments or apparatus under the tariff schedules of the United
States;
10. appeals under §71 of the Plant Variety Protection Act (7 U.S.C. §2461);
11. appeals from final orders or decisions of the Merit Systems Protection Board under 5
U.S.C. §§7703(b)(1) and 7703(d);
12. appeals from final decisions of an agency board of contract appeals pursuant to 41 U.S.C.
§7107(a)(1);
13. appeals under §211 of the Economic Stabilization Act of 1970 (former 12 U.S.C. §1904);
14. appeals under §5 of the Emergency Petroleum Allocation Act of 1973 (former 15 U.S.C.
§754);
15. appeals under §506(c) of the Natural Gas Policy Act of 1978 (15 U.S.C. §3416(c)); and
16. appeals under §523 of the Energy Policy and Conservation Act (42 U.S.C. §6393).
In addition, the head of any executive department or agency, after receiving approval of the
Attorney General, may refer to the court for judicial review any final decision rendered by a board
of contract appeals pursuant to the terms of any contract with the United States awarded by that
department or agency that the head of the department or agency has concluded is not entitled to
finality pursuant to 41 U.S.C. §7107(b). Any such referral shall be made within 120 days after the
receipt of the final appeal decision. 28 U.S.C. §1295(b). The court shall render judgment on the
appeal decision or remand the matter “to any administrative or executive body or official with such
direction as it may deem proper and just.” 28 U.S.C. §1295(c).
38 U.S.C. §7292 provides exclusive, but limited, jurisdiction to the Court of Appeals for the
Federal Circuit to certain features of decisions by the U.S. Court of Appeals for Veterans Claims.
The primary sources of the jurisdiction of the Court of Appeals for the Federal Circuit were the
old Court of Customs and Patent Appeals and the appellate division of the Court of Claims. Both
of these courts were eliminated by the Federal Courts Improvement Act of 1982.
The former Temporary Emergency Court of Appeals was abolished, effective six months after
the October 29, 1992, enactment date of the Federal Courts Administration Act of 1992, Pub.L.
No. 102-572, Title I, §§102(d), 102(e), 106 Stat. 4506. That law provided that any appeal pending
in the Temporary Emergency Court of Appeals before the effective abolition date but not yet
submitted to a panel of that court would be assigned to the United States Court of Appeals for the
Federal Circuit as though the appeal had been originally filed in that court. Those cases that had
already been submitted to a panel of the Temporary Emergency Court of Appeals but had not yet
been issued a mandate as of that date were to remain with that panel for all purposes, and that panel
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was to be assigned to the United States Court of Appeals for the Federal Circuit for the purpose of
deciding those case. See §§102(d) and 102(e) of Pub.L. No. 102-572, set out as a note under 28
U.S.C. §1295, and the former General Rules of the Temporary Emergency Court of Appeals.
There can be no bifurcation of appellate jurisdiction in a single case between the Court of
Appeals for the Federal Circuit and a regional court of appeals in a case brought under 28 U.S.C.
§1338 in which both patent and nonpatent claims are involved. Under such circumstances, the
Federal Circuit has appellate jurisdiction over the entire case and not over particular issues
contained in it. The potential subject-matter jurisdiction of the Court of Appeals for the Federal
Circuit arises when the plaintiff files a complaint seeking exercise of the district court’s jurisdiction
on a patent claim, even when nonpatent claims are also joined. Atari, Inc. v. JS & A Group, Inc.,
747 F.2d 1422 (Fed.Cir. 1984), overruled on other grounds, Nobelpharma AB v. Implant
Innovations, Inc., 141 F.3d 1059 (Fed.Cir. 1998). In a case in which the courts of appeals for the
Federal Circuit and Seventh Circuit each took the position that the other court had jurisdiction of
an appeal, the Supreme Court attempted to discourage the practice of multiple transfers, or
jurisdictional “ping pong,” between a regional court of appeals and the Court of Appeals for the
Federal Circuit. The Court stated that when a case is transferred to or from the Federal Circuit, the
transferee court of appeals should adhere strictly to the “law of the case” principles on the
jurisdictional question. See Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 100
L.Ed.2d 811, 108 S.Ct. 2166 (1988), on remand, 870 F.2d 1292 (7th Cir. 1989).
The Court of Appeals for the Federal Circuit had jurisdiction over an appeal even though the
plaintiffs’ patent law claim was only 1 of 14 claims raised in the complaint and state law issues
predominated in the suit. Appellate jurisdiction in the Federal Circuit is established when a
complaint is based “in whole or in part” on patent law. 28 U.S.C. §§1295(a), 1338. The Federal
Circuit’s jurisdiction is not dependent on whether the patent claim is aggressively pursued or even
appealed. Breed v. Hughes Aircraft Co., 253 F.3d 1173, 1178 (9th Cir. 2001). Although the Federal
Circuit does not ordinarily have appellate jurisdiction over cases based on the Federal Tort Claims
Act, 28 U.S.C. §§1346(b), 2671, et seq., the court will determine at the outset, in response to a
motion by the government or sua sponte, whether the constitutional provision, statute, or regulation
is one that is “money-mandated” — that is, impliedly or expressly granting the claimant the right
to be paid a certain sum. District of Columbia v. United States, 67 Fed.Cl. 292 (2005). If the court
concludes that the source of law meets the money-mandated test, the Federal Circuit does have
jurisdiction and may proceed with the case. Id.
As a general proposition, when reviewing a district court’s judgment involving federal antitrust
law, the Federal Circuit applies the law of the appropriate regional circuit to issues involving
elements of antitrust law, such as relevant market, market power, and damages. Federal Circuit
law, however, is applied to resolve issues that clearly involve the exclusive jurisdiction of the
Federal Circuit with respect to patent law, such as a question of whether conduct in procuring or
enforcing a patent is sufficient to strip a patentee of its immunity from the antitrust laws.
Nobelpharma, supra, 141 F.3d at 1067 – 1068.
The Federal Circuit has strictly construed its own jurisdiction. In Harrington Manufacturing
Co. v. Powell Manufacturing Co., 709 F.2d 710 (Fed.Cir. 1983), cert. denied, 104 S.Ct. 1601
(1984), the court held that it had no jurisdiction to consider interlocutory appeals on questions

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

2 — 23

§2.17

FEDERAL CIVIL PRACTICE

certified by a district court under 28 U.S.C. §1292(b). The court has held that its jurisdiction in
relation to the Patent and Trademark Office is limited to review of decisions of boards established
in that office and does not extend to review of decisions of a commissioner on petitions. It also has
held that a writ of mandamus would not issue from the court when such a writ was not necessary
or appropriate to aid or preserve its prospective appellate jurisdiction. In re Makari, 708 F.2d 709
(Fed.Cir. 1983).
In an effort to control its own docket and to conserve judicial resources, the court has indicated
that it will not hesitate to impose damages and costs on an appellant and counsel for filing an appeal
that the court considers frivolous. Asberry v. United States Postal Service, 692 F.2d 1378 (Fed.Cir.
1982).
C. [2.17] Final Decisions of District Courts
28 U.S.C. §1291 provides that the courts of appeals, other than the Court of Appeals for the
Federal Circuit, shall have jurisdiction of all final decisions of the district courts within their
territorial jurisdiction except when a direct review to the Supreme Court is authorized. Congress
has authorized the U.S. Supreme Court to prescribe rules that “define when a ruling of a district
court is final for the purposes of appeal” under §1291. 28 U.S.C. §2072(c). As of this writing, such
rules have not been issued by the Supreme Court. See Commentary on 1988 and 1990 Revisions,
28 U.S.C.A. §2072.
The Supreme Court has consistently noted, however, that a “final decision” is one “by which a
district court disassociates itself from a case.” Gelboim v. Bank of America Corp., 574 U.S. 405,
190 L.Ed.2d 789, 135 S.Ct. 897, 902 (2015), citing Swint v. Chambers County Commission, 514
U.S. 35, 131 L.Ed.2d 60, 115 S.Ct. 1203, 1208 – 1209 (1995). Generally, a final and appealable
order has also been characterized as an order of the district court that ends the litigation on the
merits and leaves nothing for the court to do but execute the judgment. Giraldo v. Building Service
32B-J Pension Fund, 502 F.3d 200 (2d Cir. 2007).
Appellate review is not necessarily limited to those final judgments that terminate an action.
The requirement of finality is to be given a practical rather than technical construction. Eisen v.
Carlisle & Jacquelin, 417 U.S. 156, 40 L.Ed.2d 732, 94 S.Ct. 2140 (1974); Acton v. City of
Columbia, Missouri, 436 F.3d 969 (8th Cir. 2006). This involves balancing the inconvenience and
costs of piecemeal review against the dangers of denying justice by delay. American Manufacturers
Mutual Insurance Co. v. Edward D. Stone, Jr. & Assoc., 743 F.2d 1519 (11th Cir. 1984). The
“pragmatic finality” rule should be interpreted very narrowly to provide a relatively clear test of
appealability and to avoid undermining the policy considerations behind §1291. United States v.
Garner, 749 F.2d 281 (5th Cir. 1985).
If the case is tried when jurisdiction is lacking, the court is limited on review to correcting the
error of the trial court in entertaining the action in the first place. Pacific National Insurance Co. v.
Transport Insurance Co., 341 F.2d 514 (8th Cir.), cert. denied, 85 S.Ct. 1536 (1965). Whether the
order from which appeal is taken is in fact a “final decision” is a jurisdictional question that may
be raised at any time. National Nut Co. of California. v. Kelling Nut Co., 134 F.2d 532 (7th Cir.
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1943). In Stevens v. Turner, 222 F.2d 352 (7th Cir. 1955), the facts that both parties treated the
judgment of the district court as final while the defendant’s motion to amend the judgment was still
pending and that the plaintiff waited until after the defendant’s appellate brief had been filed before
raising the question of whether the court of appeals in fact obtained jurisdiction did not operate to
vest the court of appeals with jurisdiction. The court of appeals, however, will entertain an appeal
from a judgment that was not final when entered because it did not terminate the litigation as to all
parties or all pending claims and despite the lack of compliance with Fed.R.Civ.P. 54(b) when a
subsequent judgment of the district court effectively terminates the litigation as to all parties and
claims. Martin v. Campbell, 692 F.2d 112 (11th Cir. 1982). Applying these principles, the court of
appeals had jurisdiction to consider an appeal from a judgment against a plaintiff even though (1)
a cross-claim that involved two defendants and related to a collateral matter remained open when
the notice of appeal was filed and (2) the judgment did not become final by dismissal of the crossclaim until after the parties filed their briefs in the court of appeals. Cape May Greene, Inc. v.
Warren, 698 F.2d 179 (3d Cir. 1983).
Unless the parties have consented to the entry of judgment by a magistrate judge in a civil case,
an order by that magistrate judge is not a final decision of the district court that can be appealed to
the court of appeals. United States v. Bevans, 506 F.3d 1133 (8th Cir. 2007). When a timely motion
to alter or amend the judgment has been filed, there is no final order for purposes of appeal, because
the motion tolls the time limitation for appeal, in order to provide the district court with jurisdiction
to resolve the motion. Tweedle v. State Farm Fire & Casualty Co., 527 F.3d 664 (8th Cir. 2008).
Those courts that have considered the question of whether dismissal of a complaint is a final
order are of differing opinions. Three distinct views have emerged. The Seventh and Ninth Circuits
have held that the dismissal of a complaint, as opposed to the dismissal of an action, is not a final,
appealable order unless the trial court has made clear in dismissing the complaint that the action
could not be saved by amendment. See Benjamin v. United States, 833 F.2d 669, 672 (7th Cir.
1987); Ruby v. Secretary of United States Navy, 365 F.2d 385, 387 (9th Cir. 1966), cert. denied, 87
S.Ct. 1358 (1967). On the other hand, the First, Second, and Eighth Circuits have held that absent
an express grant of leave to amend, an order dismissing the complaint is final and appealable. See
Acevedo-Villalobos v. Hernandez, 22 F.3d 384 (1st Cir. 1994). Finally, the Eleventh Circuit has
carved out a middle ground. It has held that such an order of dismissal is not final if the plaintiff
could not have been reasonably expected to realize that the court was entering a final order. See
Czeremcha v. International Association of Machinists & Aerospace Workers, AFL-CIO, 724 F.2d
1552 (11th Cir. 1984), and cases cited therein. When the district court dismissed a complaint on
the basis that jurisdiction was lacking in a diversity case because the complaint showed on its face
that there could not possibly be a recovery for as much as the jurisdictional minimum, there was an
intention demonstrated on the part of the district court to terminate the litigation, and when the
plaintiff promptly took an appeal, the order was found appealable. Stewart v. Lincoln-Douglas
Hotel Corp., 208 F.2d 379 (7th Cir. 1953).
In the absence of a timely appeal from the district court’s final order in a condemnation
proceeding, the court of appeals is without jurisdiction to consider any challenge to the legality of
the taking. Scholl v. District of Columbia, 331 F.2d 1018 (D.C.Cir. 1964).
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A consent judgment is not appealable (United States v. Zimmerman, 478 F.2d 59 (7th Cir.
1973)), but when the original judgment entered after a trial on the merits was amended by consent
of both parties to correct a mutually acknowledged error therein, that consent did not make the
amended judgment a “consent judgment” so as to preclude an appeal therefrom (United States v.
Cushman, 131 F.2d 1021 (9th Cir. 1942)).
The power of the court of appeals to review and set aside an order of the district court overruling
a motion for a new trial based on alleged excessive damages is regarded as very limited, and the
standard of review considers whether the district court abused its discretion in denying the motion.
Jorgensen v. Meade Johnson Laboratories, Inc., 483 F.2d 237 (10th Cir. 1973). See also Galard v.
Johnson, 504 F.2d 1198 (7th Cir. 1974). The court of appeals reviews the district court’s denial of
a defendant’s motion for remittitur or new trial due to excessive damages under a “highly
deferential standard,” reversing only if it can discern manifest abuse of discretion. M.D. Mark, Inc.
v. Kerr-McGee Corp., 565 F.3d 753, 766 (10th Cir. 2009).
When the district court made a nonfinal award of attorneys’ fees and costs, without having
determined the amount of the fees and costs, the court of appeals had no jurisdiction on appeal from
a judgment on a contractual indemnity claim. O & G Industries, Inc., v. National Railroad
Passenger Corp., 537 F.3d 153 (2d Cir. 2008). On the other hand, an interim award of attorneys’
fees in a public housing segregation case was final for purposes of appeal because that order finally
determined fees for the period at issue. Gautreaux v. Chicago Housing Authority, 491 F.3d 649
(7th Cir. 2007).
The court of appeals is required to decide a case on the basis of existing law rather than
according to the law in effect at the time of the decision in the district court regardless of whether
the change was constitutional, statutory, or judicial. General Beverage Sales Co. v. East-Side
Winery, 568 F.2d 1147 (7th Cir. 1978). In a diversity case, the district court applies the substantive
law of the forum state. With regard to unsettled questions of state law, when there are no state
decisions directly on point or none that provide a clear precedent, the court of appeals ordinarily
accepts the views as to the local law of the district judge who is a resident of the state unless the
views of the district judge are clearly wrong. Brady v. Hopper, 751 F.2d 329 (10th Cir. 1984).
An application to a district court in one of the federal territories for renewal of an intoxicating
liquor license does not involve a “case or controversy.” Accordingly, denial of the application by
the district court is “administrative” in character and not reviewable by a court of appeals.
Application of L.B. & W. 4217, 238 F.2d 163 (9th Cir. 1956). The order of a district court
establishing the amount of attorneys’ fees under the Criminal Justice Act of 1964 is not appealable
because the district court’s certification of fees is an administrative act and not a final decision for
purposes of 28 U.S.C. §1291. In re Baker, 693 F.2d 925 (9th Cir. 1982).
Supplemental findings and conclusions of law do not constitute an order of judgment from
which an appeal can be taken. Madden v. Perry, 264 F.2d 169 (7th Cir.), cert. denied, 79 S.Ct. 1450
(1959). When a motion for a new trial is filed in the district court after appeal has been perfected,
the court of appeals is without power to pass originally on that motion. Hall v. United States, 78
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F.2d 168 (10th Cir. 1935). A district court decree that interpreted an earlier decree as modified by
the court of appeals to mean that a motion picture theater operator did not need to compete with
other exhibitors in order to obtain from motion picture distributors an exclusive license to exhibit
any pictures on first run was held to be appealable in Loew’s, Inc. v. Milwaukee Towne Corp., 201
F.2d 19 (7th Cir. 1952), cert. denied, 73 S.Ct. 865 (1953).
An application for admission to the bar does not constitute a proceeding that requires a judicial
judgment because upon such an application there is nothing that the clerk of the court is required
to enter on the docket, that requires an open hearing on evidence openly taken, or that requires a
judicial determination on the facts thus openly recorded. Rulings on applications for admission,
therefore, are not appealable. In re Jacobi, 217 F.2d 668 (D.C.Cir. 1954). However, a formal order
of the court granting or denying a petition for admission to practice law is a judgment in a judicial
proceeding subject to review on appeal in the same manner as any other judgment in an ordinary
civil action. Atchison, Topeka, & Santa Fe Ry. v. Jackson, 235 F.2d 390 (10th Cir. 1956). When a
committee charged with reviewing bar applications in the district court refuses to certify to the
court that an applicant is fit to practice law and the applicant then petitions the court itself for
admission on the ground that the committee’s action violated the applicant’s constitutional rights,
the court’s subsequent denial of the applicant’s petition is an appealable order. In re Berkan, 648
F.2d 1386 (1st Cir. 1981).
In the Seventh Circuit, an order denying a motion to disqualify an attorney was held to be a
final and appealable order. LaSalle National Bank v. County of Lake, 703 F.2d 252 (7th Cir. 1983).
In American Protection Insurance Co. v. MGM Grand Hotel — Las Vegas, Inc., 765 F.2d 925 (9th
Cir. 1985), however, an order disqualifying a law firm from participating as counsel for a party was
held not to be a collateral order subject to immediate appeal as a final judgment.
A judgment for civil contempt against a party ordinarily is not deemed appealable unless the
contempt has issued in connection with another order that is appealable, such as an underlying
preliminary injunction. In re Arthur Treacher’s Franchisee Litigation, 689 F.2d 1150 (3d Cir.
1982). However, a judgment for civil contempt against a nonparty can support an appeal without a
final order in a related action if the judgment of contempt is in fact itself final. Hyde Construction
Co. v. Koehring Co., 348 F.2d 643 (10th Cir. 1965), rev’d on other grounds, 86 S.Ct. 522 (1966).
An order granting a motion of a defendant to quash service for lack of jurisdiction is appealable.
Budde v. Ling-Temco-Vought, Inc., 511 F.2d 1033 (10th Cir. 1975). The district court’s pretrial
disqualification of defense counsel in a criminal prosecution is not immediately appealable, and the
court of appeals has no jurisdiction to review the disqualification order before entry of a final
judgment. Flanagan v. United States, 465 U.S. 259, 79 L.Ed.2d 288, 104 S.Ct. 1051 (1984).
Formerly, it was held that a determination by the district court that an action may not be
maintained as a class action was not a final decision for purposes of appeal and, therefore, was not
appealable as a matter of right. Coopers & Lybrand v. Livesay, 437 U.S. 463, 57 L.Ed.2d 351, 98
S.Ct. 2454 (1978). The Supreme Court subsequently indicated that its decision in Coopers &
Lybrand was not intended to include motions under 28 U.S.C. §1292(b) seeking a discretionary
interlocutory appeal for review of a class certification ruling because, in some cases, such an appeal
would promise substantial savings of time and resources or for other reasons should be viewed
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hospitably. Deposit Guaranty National Bank, Jackson, Mississippi v. Roper, 445 U.S. 326, 63
L.Ed.2d 427, 100 S.Ct. 1166 (1980). In 1998, Fed.R.Civ.P. 23(f) was implemented. It provides that
the court of appeals “may permit” interlocutory appeals from the district court order for class
certification or decertification. Such an appeal does not stay proceedings in the district court, unless
the district court judge or the court of appeals so orders. Id.
Interlocutory appeals of class certification orders have been both granted and denied by district
courts in specific cases. See McElmurry v. U.S. Bank National Ass’n, 495 F.3d 1136 (9th Cir. 2007);
Castano v. American Tobacco Co., 162 F.R.D. 112 (E.D.La. 1995); Robinson Rubber Products Co.
v. Hennepin County, Minnesota, 927 F.Supp. 343 (D.Minn. 1996).
D. [2.18] Interlocutory Decisions of District Courts
The general federal policy is that piecemeal appeals are not to be entertained (American
Mortgage Corp. v. First National Mortgage Co., 345 F.2d 527 (7th Cir. 1965)), although even this
policy is not as decisive a consideration after judgment as before (Joseph F. Hughes & Co. v. United
Plumbing & Heating, Inc., 390 F.2d 629 (6th Cir. 1968)). However, §1292 of the Judicial Code
outlines a number of situations involving interlocutory orders in which appeals may be taken from
the district courts to the courts of appeals. 28 U.S.C. §1292. These situations are discussed in §§2.19
– 2.25 below.
1. [2.19] Interlocutory Orders Regarding Injunctions
28 U.S.C. §1292(a)(1) provides that interlocutory orders of the district courts granting,
continuing, modifying, refusing, or dissolving injunctions or refusing to dissolve or modify
injunctions are directly appealable to the courts of appeals except when a direct review may be had
in the Supreme Court.
2. [2.20] Interlocutory Orders Affecting Receivers
Interlocutory orders of the district courts “appointing receivers, or refusing orders to wind up
receiverships or to take steps to accomplish the purposes thereof, such as directing sales or other
disposals of property” are directly appealable to the courts of appeals under 28 U.S.C. §1292(a)(2).
3. [2.21] Interlocutory Decrees in Admiralty
Interlocutory decrees of the district courts determining rights and liabilities of parties to
admiralty cases in which appeals from final decrees are allowed are also directly appealable to the
courts of appeals under 28 U.S.C. §1292(a)(3).
4. [2.22] Controlling Questions of Law
28 U.S.C. §1292(b) provides that when a district judge, in making an order not otherwise
appealable, shall be of the opinion that the order “involves a controlling question of law as to which
there is substantial ground for difference of opinion and that an immediate appeal from the order
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may materially advance the ultimate termination of the litigation,” the judge is to state it in writing,
and the court of appeals thereupon may permit, in its discretion, an appeal to be taken from the
order if application is made to it within ten days after the entry of the order. Proceedings in the
district court are not stayed automatically thereby unless either the district judge or the court of
appeals or a judge thereof so orders. The legislative history of this part of the Judicial Code suggests
that the primary use of this section is found in complex antitrust cases, and it is clear that the federal
courts are reluctant to use this provision outside of exceptional circumstances.
COMMENT: Illinois has virtually identical provisions in Ill.S.Ct. Rule 308.
5. [2.23] Interlocutory Appeals to Court of Appeals for the Federal Circuit
There are now special provisions in 28 U.S.C. §§1292(c), 1292(d), and 1292(e) pertaining to
interlocutory appeals to the Court of Appeals for the Federal Circuit as follows:
a. The court has exclusive jurisdiction of an appeal from an interlocutory order or decree
described in §§1292(a) and 1292(b) in any case over which the court would have jurisdiction of an
appeal under 28 U.S.C. §1295. 28 U.S.C. §1292(c)(1).
b. The court has exclusive jurisdiction of an appeal from a judgment in a civil action for patent
infringement that otherwise would be appealable to the Court of Appeals for the Federal Circuit
and is final except for an accounting. 28 U.S.C. §1292(c)(2).
c. The Court of Appeals for the Federal Circuit may permit, in its discretion, an appeal to be
taken from the order if application is made to that court within ten days after the entry of that order
(1) when the chief judge of the Court of International Trade issues an order pursuant to 28 U.S.C.
§256(b) authorizing an evidentiary hearing in a foreign country, (2) when the chief judge of the
United States Court of Federal Claims issues an order pursuant to 28 U.S.C. §798(b), or (3) when
any judge of the Court of International Trade or any judge of the United States Court of Federal
Claims, in issuing an interlocutory order, includes in the order a statement that a controlling
question of law is involved with respect to which there is a substantial ground for difference of
opinion and that an immediate appeal from that order may materially advance the ultimate
termination of the litigation. 28 U.S.C. §§1292(d)(1), 1292(d)(2), 1292(d)(3). Neither the
application for nor the granting of such an appeal shall stay proceedings in the Court of International
Trade or in the United States Court of Federal Claims unless a stay is ordered by a judge of one of
those courts or by the Court of Appeals for the Federal Circuit or a judge thereof. 28 U.S.C.
§1292(d)(3).
d. The court has exclusive jurisdiction of an appeal from any district court granting or
denying, in whole or in part, a motion to transfer an action to the United States Court of Federal
Claims under 28 U.S.C. §1631. 28 U.S.C. §1292(d)(4). If such an appeal is taken, proceedings in
the district court shall be stayed until the appeal has been decided by the Federal Circuit except that
preliminary or injunctive relief can be granted in the district court when appropriate and when
expedition is reasonably necessary.
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e. The Supreme Court may prescribe rules in accordance with 28 U.S.C. §2072 to provide for
the appeal of an interlocutory decision to the courts of appeals that otherwise is not provided for
under subsection (a), (b), (c), or (d) of §1292. 28 U.S.C. §1292(e).
6. [2.24] Remandment Orders in Civil Rights Cases
Under the provisions of 28 U.S.C. §1447(d), an order remanding a case to the state court from
which it was removed pursuant to 28 U.S.C. §1443 is directly reviewable either by means of appeal
or by appropriate extraordinary writ. 28 U.S.C. §1443 provides that any civil action commenced in
the state court may be removed by the defendant to the appropriate district court when the action is
against any person who is denied or cannot enforce in the courts of that state a right under any law
providing for the equal protection of citizens of the United States or of all persons within the
jurisdiction thereof. In addition, under that section, removal may be had for any act under color of
authority derived from any law providing for equal rights or for refusing to do any act on the ground
that it would be inconsistent with that law.
It should be noted that civil rights cases removed pursuant to 28 U.S.C. §1443 provide the only
exception to the rule that an order by the district court remanding a case to state court because of
improper removal is not reviewable on appeal or otherwise. 28 U.S.C. §1447(d).
7. [2.25] “Collateral-Order” Exception to Finality
The statutory authority of the court of appeals to review all final decisions of the district courts
includes jurisdiction over a narrow class of decisions that do not terminate the litigation but are
sufficiently important and collateral to the merits that they nonetheless should be treated as final.
Will v. Hallock, 546 U.S. 345, 163 L.Ed.2d 836, 126 S.Ct. 952 (2006). Under the “collateral-order
doctrine,” a decision of the district court is deemed final and reviewable if it (a) conclusively
determines the disputed question, (b) resolves an important issue completely separate from the
merits of the action, and (c) is effectively unreviewable on appeal from a final judgment. Price v.
Socialist People’s Libyan Arab Jamahiriya, 389 F.3d 192 (D.C.Cir. 2004).
Under the collateral-order doctrine, the denial of a motion for summary judgment by the district
court based on the defense of qualified immunity is an immediately appealable final decision, to
the extent that it turns on legal, rather than factual, questions. Via v. LaGrand, 469 F.3d 618 (7th
Cir. 2006). See also Will, supra.
E. [2.26] Judgments, Orders, or Decrees in Bankruptcy
Pursuant to 28 U.S.C. §158(d)(1), the courts of appeals are given jurisdiction over appeals from
any final decisions, judgments, orders, and decrees entered by the district courts or by bankruptcy
appellate panels pursuant to 28 U.S.C. §§158(a) and 158(b). Under 28 U.S.C. §158(a), the district
courts have jurisdiction to hear appeals, with leave of court, from interlocutory orders and decrees
of bankruptcy judges in matters referred to the bankruptcy judges under 28 U.S.C. §157. Such an
appeal shall be taken to the district court for the judicial district in which the bankruptcy judge is
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serving. In addition, pursuant to 28 U.S.C. §158(b)(1), the judicial council of a circuit may establish
a bankruptcy appellate panel comprised of bankruptcy judges from districts within the circuit to
hear and determine appeals under §158(a) upon consent of all the parties. Section 158(b)(5)
provides that a bankruptcy appellate panel shall consist of three bankruptcy judges and that a
bankruptcy judge may not hear an appeal originating within the judge’s own district.
F. [2.27] Decisions of United States Tax Court
The courts of appeals have exclusive jurisdiction to review decisions of the United States Tax
Court in the same manner and to the same extent as decisions of the district courts in civil actions
tried without a jury. 26 U.S.C. §7482. Detailed venue provisions for such appeals are contained in
26 U.S.C. §7482(b), but venue of the appeal most commonly will be in the circuit where the
individual taxpayer resides, at the principal office or place of business of the partnership or
corporate taxpayer, or in the circuit designated by the taxpayer and the Secretary of the Treasury
by written stipulation.
Upon review, the court of appeals has power to affirm or, if the decision of the Tax Court is
not in accordance with law, to modify or reverse the decision with or without remanding the case
for rehearing, as justice may require. The appellate court may impose damages in any case in which
the decision of the Tax Court is affirmed and it appears that the notice of appeal was filed primarily
for the purpose of delay or that the taxpayer’s position in the appeal is frivolous or groundless. 26
U.S.C. §7482(c).
The powers of the court of appeals, upon review, are those conferred by 26 U.S.C. §7482, and
the court of appeals does not have power to grant relief of a character beyond the power of the Tax
Court. Vandenberge v. Commissioner, 147 F.2d 167 (5th Cir.), cert. denied, 65 S.Ct. 1556 (1945).
The court of appeals will review only final decisions of the Tax Court and not interlocutory rulings.
Wilson v. Commissioner, 564 F.2d 1317 (9th Cir. 1977), cert. denied, 99 S.Ct. 110 (1978). The
denial of a petition to intervene by the Tax Court, however, is considered to be a final and
appealable order or “decision” within the meaning of 26 U.S.C. §7482(a). Sampson v.
Commissioner, 710 F.2d 262 (6th Cir. 1983); Estate of Dixon v. Commissioner, 666 F.2d 386 (9th
Cir. 1982).
The court of appeals reviews the legal conclusions of the Tax Court de novo, but the standard
of review of findings of fact is that such findings are considered binding unless they are “clearly
erroneous.” Wright v. Commissioner, 571 F.3d 215, 219 (2d Cir. 2009); Metallics Recycling Co. v.
Commissioner, 732 F.2d 523, 526 (6th Cir. 1984). The court of appeals generally defers to decisions
of the Tax Court and will not disagree with that court unless an unmistakable question of law so
mandates. Uniformity among the circuits is especially important in tax cases to ensure equal and
certain administration of the tax system. First Charter Financial Corp. v. United States, 669 F.2d
1342 (9th Cir. 1982).
G. [2.28] Review or Enforcement of Orders of Administrative Agencies
The power of judicial review of rulings or orders of federal administrative agencies is,
generally, statutorily conferred by Congress and often lies in the courts of appeals rather than in
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the district courts. In most instances, the particular statute will provide that appeal may be taken
either to the court of appeals in the geographic area where the administrative body rendered its
decision or to the Court of Appeals for the District of Columbia Circuit. The scope of review of
administrative decisions is established pursuant to the Administrative Procedure Act. 5 U.S.C.
§§701 – 706. That Act, however, does not afford a distinct implied grant of subject-matter
jurisdiction permitting federal judicial review of agency action. Califano v. Sanders, 430 U.S. 99,
51 L.Ed.2d 192, 97 S.Ct. 980 (1977).
COMMENT: Under Illinois state practice, most administrative review is commenced in the circuit
court, the original court of general jurisdiction, with the notable exception of review of the orders
of the Pollution Control Board, which is given to the Illinois appellate court pursuant to 415 ILCS
5/41 and Ill.S.Ct. Rule 335.
In proceedings to review orders of federal administrative agencies, the court of appeals is
vested with equity powers, and while the court must act within the bounds of the statute and without
intruding on the administrative province, it may adjust its relief in accordance with the equitable
principles governing judicial action. In reviewing actions by federal agencies, the jurisdiction of
the court of appeals, when granted by Congress, is considered original rather than appellate in
character, and the court, by its own orders, may protect the rights of the parties in any manner that
any trial court of equity or general jurisdiction might do in an injunction suit. Sam Rayburn Dam
Electric Cooperative v. Federal Power Commission, 515 F.2d 998, 1007 n.37 (D.C.Cir. 1975),
citing Natural Gas Pipeline Co. of America v. Federal Power Commission, 128 F.2d 481, 484 (7th
Cir. 1942).
H. [2.29] Intervention
A court of appeals may permit intervention by additional parties when none was sought in the
district court but only in exceptional cases for imperative reasons. Hutchinson v. Pfeil, 211 F.3d
515 (10th Cir. 2000); Landreth Timber Co. v. Landreth, 731 F.2d 1348 (9th Cir. 1984), rev’d on
other grounds, 105 S.Ct. 2297 (1985).
I. [2.30] Concurrent Appeals
When an appeal is taken directly to the Supreme Court as allowed by statute and an appeal is
also taken to the court of appeals, the latter will stay its hand until the appeal in the Supreme Court
is disposed of and in the meantime will not certify to the Supreme Court the question of whether it
has jurisdiction in fact to hear and determine the cause. Pullman’s Palace-Car Co. v. Central
Transp. Co., 83 F. 1 (3d Cir. 1897).
J. [2.31] On Remand
When the Supreme Court affirms a judgment of the court of appeals and remands the case to
the district court, the court of appeals has no jurisdiction to vary the directions of the Supreme
Court in any respect. It is without jurisdiction to deal with the appeal and will not entertain an
appellant’s petition for reargument even though the Supreme Court may not have passed on the
point involved in the request. United States v. Costello, 232 F.2d 958 (2d Cir. 1956).
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K. [2.32] Extraordinary Writs
As with all other courts established by acts of Congress, the courts of appeals may issue all
writs necessary or appropriate in aid of their jurisdiction “agreeable to the usages and principles of
law.” 28 U.S.C. §1651(a). Since the jurisdiction of the court of appeals is exclusively appellate, its
authority to issue writs is only that which may be properly deemed to be in aid of the appellate
power. United States v. Mayer, 235 U.S. 55, 59 L.Ed. 129, 35 S.Ct. 16 (1914). 28 U.S.C. §1651(a)
authorizes the issuance of a writ of mandamus when the underlying proceeding is one either
actually or potentially within the appellate jurisdiction of the court of appeals. United States v.
Helstoski, 576 F.2d 511 (3d Cir. 1978), aff’d, 99 S.Ct. 2432 (1979). Authority under §1651 is not
confined to issuance of writs in aid of the jurisdiction already acquired by appeal but in fact extends
to those cases that are within the appellate jurisdiction of a court of appeals even though no appeal
has yet been perfected. Application of President & Directors of Georgetown College, Inc., 331 F.2d
1000 (D.C.Cir.), cert. denied, 84 S.Ct. 1883 (1964).
The court of appeals does not have original jurisdiction to issue an injunction or restraining
order against a state official even though the state official may be exceeding statutory authority.
Wooten v. Bomar, 266 F.2d 27 (6th Cir. 1959).
The power to grant extraordinary writs is not to be reserved only for a “cause célèbre” but is
available in ordinary cases within the jurisdiction of the court if ordinary remedies are inadequate
and there are presented exceptional and extraordinary circumstances that require the issuance of an
extraordinary writ to prevent a grave miscarriage of justice. United States v. Powers, 622 F.2d 317
(8th Cir. 1980); Hartley Pen Co. v. United States District Court for Southern District of California,
Central Division, 287 F.2d 324 (9th Cir. 1961). A party may not evade the effects of 28 U.S.C.
§§1291 and 1292, allowing appeals only from final orders, except in a limited class of cases, by
asking the court to issue an extraordinary writ such as certiorari, mandamus, or prohibition.
Southern Ry. v. Madden, 224 F.2d 320 (4th Cir. 1955). Thus, if the defendant argued that its motion
for a directed verdict should have been granted or that a jury verdict in its favor should have been
allowed to stand instead of granting a new trial, that suggestion, treated as a petition for
extraordinary writ, would be denied since the rule that appellate jurisdiction of a court of appeals
is limited to review of final judgments cannot be avoided by such an expedient. Thorn v. Parkland
Chevrolet Co., 416 F.2d 95 (4th Cir. 1969).
Because the right to an extraordinary writ such as mandamus must be “clear and indisputable,”
a district court’s action generally must be “blatantly wrong” to justify mandamus relief. Central
Microfilm Service Corp. v. Basic/Four Corp., 688 F.2d 1206, 1212 (8th Cir. 1982), cert. denied,
103 S.Ct. 1191 (1983). Arguable error within the scope of trial court discretion is not a proper basis
for mandamus. Other factors that bear on the appropriateness of mandamus review include the need
to correct error that is likely to recur and to provide guidelines for the resolution of novel and
important questions. Aref v. United States, 452 F.3d 202 (2d Cir. 2006).
While 28 U.S.C. §1651 does not confer on the court of appeals authority to act as a roving
tribunal ferreting out error wherever it thinks it exists, the court has the power, and in fact the
inescapable duty under §1651 or under its inherent powers of appellate jurisdiction, to effect what
seem to be the manifest ends of justice. Green v. Warden, United States Penitentiary, 699 F.2d 364,
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368 (7th Cir.), cert. denied, 103 S.Ct. 2436 (1983); Texaco, Inc. v. Chandler, 354 F.2d 655 (10th
Cir. 1965), cert. denied, 86 S.Ct. 1066 (1966). The power conferred by §1651 is meant to be used
only in the exceptional case in which there is clear abuse of discretion or “usurpation of judicial
power.” Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 98 L.Ed. 106, 74 S.Ct. 145, 148
(1953). When a party intends to appeal from an unappealable order and circumstances justify the
court’s doing so, the court of appeals, in its discretion, may treat the proceedings as a petition for
an extraordinary writ under §1651. In re Providence Journal Co., 293 F.3d 1 (1st Cir. 2002);
Gardiner v. A.H. Robins Co., 747 F.2d 1180 (8th Cir. 1984); Cord v. Smith, 338 F.2d 516 (1964),
mandate clarified, 370 F.2d 418 (9th Cir. 1966). In addition, the statutory power granted to
reviewing courts to issue mandamus and other extraordinary writs carries with it the power to issue
less drastic relief. Dunton v. County of Suffolk, State of New York, 748 F.2d 69 (2d Cir. 1984).
In an appeal in an antitrust case that was certified to the court of appeals for final determination
because the Supreme Court lacked a quorum qualified to consider the case, the court of appeals had
the power to issue mandamus to protect its mandate even though the term during which the
mandamus went down had expired and even though future appeals in the case would go to the
Supreme Court. United States v. United States District Court for Southern District of New York,
334 U.S. 258, 92 L.Ed. 1351, 68 S.Ct. 1035 (1948).
When the sole basis of the right of the Court of Appeals for the Fifth Circuit to entertain a
petition for writ of mandamus to require the District Court for the Northern District of Texas to set
aside an order transferring a case to the District Court for the Northern District of Illinois was to
protect its appellate jurisdiction and by denying leave to file that petition the Fifth Circuit forsook
that right, it did not thereby determine that the district court in Illinois had jurisdiction of the action.
When the jurisdiction of the district court in Illinois was assailed in the Court of Appeals for the
Seventh Circuit by petition for mandamus, the Seventh Circuit had power to determine whether the
district court in Illinois had jurisdiction and, if not, to say so, thereby avoiding the delays and
expenses of a futile trial. Hoffman v. Blaski, 363 U.S. 335, 4 L.Ed.2d 1254, 80 S.Ct. 1084 (1960).
L. [2.33] Certification of Questions to Supreme Court
As noted in §2.8 above, the courts of appeals have jurisdiction at any time to certify to the
Supreme Court any questions of law in any case as to which instructions are desired. 28 U.S.C.
§1254(2).

IV. COURT OF FEDERAL CLAIMS
A. [2.34] In General
The United States Court of Federal Claims (formerly the United States Claims Court, renamed
effective October 29, 1992) was created by the Federal Courts Improvement Act of 1982. The new
court inherited substantially all the jurisdiction exercised by the former United States Court of
Claims prior to 1982. Under the provisions of 28 U.S.C. §171(a), the Court of Federal Claims is
explicitly declared to be a court established under Article I of the Constitution of the United States.
The Article I status of the Court of Federal Claims means that it is a “legislative” court created by
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Congress to perform the governmental function of deciding matters between the government of the
United States and persons subject to its authority. The creation of the Court of Federal Claims stems
from the traditional principle of sovereign immunity, which recognizes that the government may
attach conditions to its consent to be sued. See Northern Pipeline Construction Co. v. Marathon
Pipe Line Co., 455 U.S. 916, 71 L.Ed.2d 456, 102 S.Ct. 1270 (1982). Consistent with the statutory
declaration that the Court of Federal Claims is an Article I court, the court is not considered a “court
of the United States” as defined in 28 U.S.C. §451.
The Court of Federal Claims consists of 16 judges appointed by the President of the United
States, subject to Senate confirmation. The judges of the Court of Federal Claims are appointed for
terms of 15 years, as opposed to the lifetime tenure during good behavior granted to Article III
judges. 28 U.S.C. §§171, 172.
In its General Order No. 1 (Oct. 7, 1982), the court declared that all published decisions of the
former United States Court of Claims are accepted as binding precedent for the Court of Federal
Claims. Exclusive jurisdiction of appeals from final decisions of the United States Court of Federal
Claims now lies in the Court of Appeals for the Federal Circuit. 28 U.S.C. §1295(a)(3).
The Court of Federal Claims has adopted rules of practice and procedure that closely parallel
the Federal Rules of Civil Procedure, when applicable, and even the same numbering system is
used. The 2002 Rules Committee Note to the Rules of the United States Court of Federal Claims
reads:
In the 2002 revision, the court has endeavored to create a set of rules that conforms
to the Federal Rules of Civil Procedure as amended through November 30, 2001, to
the extent practicable given differences in jurisdiction between the United States
districts courts and the United States Court of Federal Claims. Consistent with this
objective, interpretation of the court’s rules will be guided by case law and the
Advisory Committee Notes that accompany the Federal Rules of Civil Procedure.
The bulk of litigation against the United States must be brought in the Court of Federal Claims.
A final judgment of the court against any plaintiff forever bars any further claim, suit, or demand
against the United States arising out of the matters involved in that particular case or controversy.
28 U.S.C. §2519. There is a six-year statute of limitations with regard to actions in the jurisdiction
of the Court of Federal Claims, and every claim not brought within that period is barred. 28 U.S.C.
§2501. The only exception is for claims brought under 28 U.S.C. §1497, discussed in §2.42 below.
A petition on the claim of a person under legal disability or beyond the seas at the time the claim
accrues may be filed within three years after the disability ceases, and a suit for fees of an officer
of the United States may not be filed until the account for the fees has been finally acted on unless
the General Accountability Office fails to act within six months after receiving the account. 28
U.S.C. §2501.
The principal office of the Court of Federal Claims is in the District of Columbia, but the court
may hold court at such times and in such places as it may fix by rule of court, and any judge of the
court may sit at any place within the United States to take evidence and enter judgment. 28 U.S.C.
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§§173, 2505. Proceedings before the court are required to be in accordance with the Federal Rules
of Evidence. 28 U.S.C. §2503(b). After receiving evidence, judges of the court enter dispositive
judgments. 28 U.S.C. §2503(c). The court may grant a plaintiff a new trial on any ground
established by rules of common law or equity applicable as between private parties. 28 U.S.C.
§2515(a).
The Court of Federal Claims may grant the United States a new trial and stay the payment of
any judgment within two years after the final disposition of the suit upon satisfactory evidence,
cumulative or otherwise, that any fraud, wrong, or injustice has been done to the United States. 28
U.S.C. §2515(b). A claim against the United States shall be forfeited to the United States by any
person who corruptly practices or attempts to practice any fraud against the United States in the
proof, statement, establishment, or allowance of the claim. 28 U.S.C. §2514. In such cases, the
Court of Federal Claims must find specifically the fraud or attempt and render a judgment of
forfeiture.
Citizens or subjects of any foreign government that accords to citizens of the United States the
right to prosecute claims against its government in its courts may sue the United States in the Court
of Federal Claims if the subject matter of the suit is otherwise in the court’s jurisdiction. 28 U.S.C.
§2502(a).
The court shall have jurisdiction to render judgment upon any setoff or demand by the United
States against any plaintiff in the court. 28 U.S.C. §1503. Upon the trial of any suit in which any
counterclaim, setoff, other claim, or demand is set up on the part of the United States against the
plaintiff, the court shall hear and determine both the primary claim and the counterclaim. 28 U.S.C.
§2508. If the court finds that the plaintiff is indebted to the United States, it shall render judgment
to that effect, and that judgment shall be final and reviewable. Id. These provisions apply to
demands of the United States of every kind against the plaintiff or those whom the claimant
represents, whether liquidated or unliquidated. Allen v. United States, 84 U.S. (17 Wall.) 207, 21
L.Ed. 553 (1872). When the court lacks jurisdiction of the plaintiff’s claim, however, the
government’s counterclaim must be dismissed also. Somali Development Bank v. United States,
508 F.2d 817 (Ct.Cl. 1974).
Except as otherwise provided by act of Congress, the court has no jurisdiction of any claim
against the United States growing out of or dependent on any treaty entered into with foreign
nations. 28 U.S.C. §1502. This “treaty exception” has been construed narrowly so that, in order for
the jurisdictional bar to apply, the claim must not be merely related to or connected with the subject
matter of a treaty but rather must be such that there could be no claim at all absent certain express
terms or provisions in the treaty. Hughes Aircraft Co. v. United States, 534 F.2d 889 (Ct.Cl. 1976).
See In re Aircrash in Bali, Indonesia on April 22, 1974, 684 F.2d 1301 (9th Cir. 1982); Wood v.
United States, 961 F.2d 195 (Fed.Cir. 1992).
Absent some specific statutory grant of authority, the Court of Federal Claims cannot enter
declaratory judgments, and its jurisdiction is limited to making awards of money damages. United
States v. King, 395 U.S. 1, 23 L.Ed.2d 52, 89 S.Ct. 1501 (1969). Traditionally, while the court may
exercise equitable powers as an incident to its general jurisdiction, it may not entertain an action
for “specific equitable relief.” Carney v. United States, 462 F.2d 1142, 1145 (Ct.Cl. 1972). There
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are certain specific statutory exceptions to these general rules. Under 28 U.S.C. §1507, the court
has jurisdiction to hear any suit for and issue a declaratory judgment under §7428 of the Internal
Revenue Code of 1954 (26 U.S.C. §7428) pertaining to tax-exempt organizations. Under the
provisions of 28 U.S.C. §1491(a)(2), to provide an entire remedy and to complete the relief afforded
by a judgment, the court may issue orders directing (1) restoration to office or position, (2)
placement in appropriate duty or retirement status, and (3) correction of applicable records as an
incident of and collateral to any such judgment, and the orders may be issued to any appropriate
official of the United States. In any case within its jurisdiction, the court shall have the power to
remand appropriate matters to any administrative or executive body or official with such direction
as it may deem proper and just. Id.
The court has no jurisdiction of any claim for or in respect to which the plaintiff or an assignee
has pending in any other court any suit or process against the United States or any person acting or
professing to act under the authority of the United States with respect to the cause of action. 28
U.S.C. §1500.
Under the provisions of 28 U.S.C. §1501, the Court of Federal Claims has no jurisdiction of
any claim for a pension.
Every final judgment rendered against the United States by the Court of Federal Claims shall
be paid out of any general appropriation thereof on presentation to the Secretary of Treasury of a
certificate of the judgment by the clerk and chief judge of the court. 28 U.S.C. §2517(a).
B. [2.35] Original Jurisdiction
Although the old Court of Claims did exercise some appellate jurisdiction, appellate review of
final judgments of the Court of Federal Claims rests exclusively with the Court of Appeals for the
Federal Circuit. 28 U.S.C. §1295(a)(3). The jurisdiction of the Court of Federal Claims itself is
exclusively original jurisdiction.
C. [2.36] Claims Against the United States
The Court of Federal Claims has jurisdiction to render judgment on any claim against the
United States founded on the Constitution, any act of Congress, any regulation of an executive
department, or any express or implied contract with the United States or for liquidated or
unliquidated damages in cases not sounding in tort. 28 U.S.C. §1491(a)(1). The court also has
jurisdiction to render judgment on any dispute with or claim by or against a contractor arising under
41 U.S.C. §7104(b)(1). 28 U.S.C. §1491(a)(2). The court lacks jurisdiction, however, of any civil
action within the exclusive jurisdiction of the Court of International Trade or of any action against
or founded on actions of the Tennessee Valley Authority. 28 U.S.C. §1491(c).
Section 1491 is a jurisdictional statute only and does not create any substantive rights against
the United States for money damages. United States v. Mitchell, 445 U.S. 535, 63 L.E.2d 607, 100
S.Ct. 1349 (1980). The court has no general jurisdiction over claims against the United States and
can take cognizance only of those that, by the terms of some act of Congress, are committed to it.
Thurston v. United States, 232 U.S. 469, 58 L.Ed. 688, 34 S.Ct. 394 (1914). The court’s jurisdiction
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to grant relief depends wholly on the extent to which the United States has waived its sovereign
immunity to suit, and such a waiver cannot be implied but must be expressed unequivocally. United
States v. King, 395 U.S. 1, 23 L.Ed.2d 52, 89 S.Ct. 1501 (1969); Muirhead v. Mecham, 427 F.3d
14 (1st Cir. 2005). For claims against the United States, the court must inquire whether the source
of substantive law can be interpreted fairly as mandating compensation by the federal government
for the damages sustained. United States v. Mitchell, 463 U.S. 206, 77 L.Ed.2d 580, 103 S.Ct. 2961
(1983). When an act of Congress or executive regulation arguably confers the right to recover
money from the United States, the court will assume jurisdiction and decide the case on the merits
even though the government may ultimately prevail. Ralston Steel Corp. v. United States, 340 F.2d
663 (Ct.Cl.), cert. denied, 85 S.Ct. 1803 (1965).
If the federal government has taken private property, the court has jurisdiction to render
judgment for just compensation as recognized by the Fifth Amendment. Clement v. United States,
140 F.Supp. 573 (Ct.Cl. 1956).
If the relief sought in the court is against others than the United States, the action as to them
must be ignored as beyond the jurisdiction of the court, or if its maintenance against private parties
is prerequisite to prosecution of the action of the United States, the action must be dismissed. United
States v. Sherwood, 312 U.S. 584, 85 L.Ed. 1058, 61 S.Ct. 767 (1941).
The Court of Federal Claims shares concurrent jurisdiction with the district courts of any civil
action against the United States for the recovery of any internal revenue tax alleged to have been
erroneously or illegally assessed or collected or any penalty claimed to have been collected without
authority or any sum alleged to have been excessive or in any manner wrongfully collected under
the internal revenue laws and of any other civil action or claim against the United States, not
exceeding $10,000 in amount, founded on the Constitution, any act of Congress, any regulation of
an executive department, or any express or implied contract with the United States or for liquidated
or unliquidated damages in cases not sounding in tort. 28 U.S.C. §1346(a) (This subsection was
recognized as preempted by Moore v. Potter, 605 F.Supp.2d 731 (E.D.Va. 2009), but only as to
employees of the Postal Service).
In cases before the court involving federal contracts, federal law and not local law controls.
Woodbury v. United States, 313 F.2d 291 (9th Cir. 1963).
1. [2.37] Congressional Reference Cases
Under 28 U.S.C. §1492, any bill, except for a pension, may be referred by either house of
Congress to the chief judge of the Court of Federal Claims for a report in conformity with 28 U.S.C.
§2509, which provides that when a bill is so referred to the court, the chief judge shall designate a
judge as hearing officer for the case and a panel of three judges of the court to serve as a reviewing
body. The judge designated as hearing officer shall proceed to determine the facts, including facts
relating to delay or laches, facts bearing on the question of whether the bar of any statute of
limitations should be removed, and facts claimed to excuse the claimant for not having resorted to
any established legal remedy. 28 U.S.C. §2509(c). The hearing officer shall append to the findings
of fact conclusions sufficient to inform Congress whether the demand is a legal or equitable claim
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or a gratuity and the amount, if any, legally or equitably due from the United States to the claimant.
Id. The findings and conclusions of the hearing officer shall be submitted to the review panel, and
the panel, by majority vote, shall adopt or modify the findings or the conclusions of the hearing
officer. 28 U.S.C. §2509(d). The panel shall submit its report to the chief judge for transmission to
the appropriate house of Congress. 28 U.S.C. §2509(e).
2. [2.38] References from Comptroller General
The Comptroller General may transmit to the court for trial and adjudication any claim or
matter of which the Court of Federal Claims might take jurisdiction on the voluntary action of the
claimant, together with all vouchers, papers, documents, and proofs pertaining thereto, and the
court shall proceed with the claims or matters so referred as in other cases pending in the court and
shall render judgment on them. 28 U.S.C. §2510.
3. [2.39] Accounts of Officers, Agents, or Contractors
The Court of Federal Claims is given jurisdiction to determine the amount, if any, due to or
from the United States by reason of any unsettled account of any officer or agent of or contractor
with the United States or a guarantor, surety, or personal representative of any such officer, agent,
or contractor and to render judgment thereon when (a) the claimant or the person represented has
applied to the proper department of the government for settlement of the account, (b) three years
have elapsed from the date of the application without settlement, and (c) no suit on the amount has
been brought by the United States. 28 U.S.C. §1494. The court’s judgment in that suit shall be
conclusive on the parties, and payment of the amount found due shall discharge the obligation. 28
U.S.C. §2511. The most the court can determine in favor of the claimant, however, is that the
claimant owes nothing. Gerding v. United States, 28 Ct.Cl. 531 (1893).
4. [2.40] Damages for Unjust Conviction
The Court of Federal Claims is given jurisdiction to render judgment in any claim for damages
by any person unjustly convicted of an offense against the United States and imprisoned. 28 U.S.C.
§1495. The court’s jurisdiction over such cases is exclusive. Calloway v. United States, 431 F.Supp.
1111 (E.D.Okla. 1977). According to 28 U.S.C. §2513, the plaintiff must allege and prove (a) that
the conviction has been reversed or set aside on the ground that the plaintiff is not guilty of the
offense of which convicted, or that on new trial or rehearing the defendant was found not guilty of
the offense, as appears from the record or certificate of the court setting aside or reversing the
conviction, or that a pardon has been granted on the stated ground of innocence and unjust
conviction; and (b) the defendant did not commit any of the acts charged or the acts, deeds, or
omissions in connection with the charge constituted no offense against the United States or any
state, any territory, or the District of Columbia and did not cause or bring about the prosecution by
misconduct or neglect. Proof of the requisite facts shall be by a certificate of the court or pardon in
which the facts are alleged to appear, and other evidence thereof shall not be received. No pardon
or certified copy of a pardon shall be considered by the Court of Federal Claims unless it contains
recitals that the pardon was granted after the applicant had exhausted all recourse to the courts and
that the time for any court to exercise its jurisdiction had expired. The amount of damages awarded
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shall not exceed the sum of $100,000 for each 12-month period of incarceration for any plaintiff
who was unjustly sentenced to death and $50,000 for each 12-month period of incarceration for
any other plaintiff. 28 U.S.C. §2513(e).
5. [2.41] Disbursing Officers’ Claims
The Court of Federal Claims is granted jurisdiction to render judgment on any claim by a
disbursing officer of the United States or by the officer’s administrator or executor for relief from
responsibility for loss, in the line of duty, of government funds, vouchers, records, or other papers
in the officer’s charge. 28 U.S.C. §1496. Whenever the court finds that any loss by a disbursing
officer of the United States was without personal fault or negligence, it shall render a judgment
setting forth the amount, and the General Accountability Office shall allow the officer that amount
as a credit in the settlement of accounts. 28 U.S.C. §2512.
6. [2.42] Oyster Growers’ Damages
Under 28 U.S.C. §1497, the Court of Federal Claims has jurisdiction to render judgment on
any claim for damages to oyster growers on private or leased lands or bottoms arising from dredging
operations or use of other machinery and equipment in making river and harbor improvements
authorized by an act of Congress. 28 U.S.C. §2501 specifically provides a special statute of
limitations on such actions, indicating that claims under §1497 shall be barred unless the petition
is filed within two years after termination of the river and harbor improvements operations on which
the claim is based.
7. [2.43] Patent, Copyright, and Plant Variety Cases
The lengthy provisions of 28 U.S.C. §1498 deal with the jurisdiction of the Court of Federal
Claims pertaining to claims against the United States by owners of patented inventions and
exclusive rights in computer “mask works,” copyright owners, and owners of plant variety
protection certificates.
The court has jurisdiction of claims by the owner of an invention described in and covered by
a patent that is used or manufactured by or for the United States without license of the owner or
without lawful right to use or manufacture the invention. 28 U.S.C. §1498(a). For statutory
purposes, use or manufacture of the invention by a contractor, subcontractor, or any person, firm,
or corporation for the government and with the authorization or consent of the government is to be
construed as use or manufacture by the government itself. Id.
A government employee has the right to bring suit against the government under this provision
except when the employee was in a position to order, influence, or induce use of the invention by
the government, but no right of action is conferred on any patentee or any assignee of the patentee
with respect to any invention discovered or invented by a person while in the employment of the
government when the invention was related to the official functions of the employee in cases in
which the functions included research and development or government time, materials, or facilities
were used in the making of the invention. Id.
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Similar provisions protect holders of copyright interests, but their claims must be presented no
more than three years after the alleged infringement, although that period may be tolled upon receipt
of a written claim for compensation by the government officer having authority to settle the claim.
28 U.S.C. §1498(b).
Similar provisions protect the owner of a certificate of plant variety protection that is infringed
by the United States and the owner of exclusive rights in mask works. 28 U.S.C. §§1498(d),
1498(e).
The provisions of 28 U.S.C. §1498 are limited to claims arising in the United States and do not
apply to any claim arising in a foreign country. 28 U.S.C. §1498(c).
8. [2.44] Contractors’ Damages
The Court of Federal Claims is given jurisdiction to render judgment on any claim for
liquidated damages withheld from a contractor or subcontractor under 40 U.S.C. §3703. 28 U.S.C.
§1499. The time limitation on filing such claims is found in 40 U.S.C. §3703(d).
9. [2.45] Native American Claims
The Court of Federal Claims has jurisdiction of any claim against the United States accruing
after August 13, 1946, in favor of any tribe, band, or other identifiable group of Native Americans
residing within the territorial limits of the United States whenever the claim is one arising under
the Constitution, laws, or treaties of the United States or executive orders of the President or is one
that otherwise would be cognizable in the Court of Federal Claims if the claimant were not a Native
American tribe, band, or group. 28 U.S.C. §1505. Section 1505 is not a basis for jurisdiction over
actions brought by individuals. Fields v. United States, 423 F.2d 380 (Ct.Cl. 1970). The United
States Supreme Court has held, however, that various statutes and regulations giving the federal
government full responsibility to manage Native American forests and property for the benefit of
Native Americans have established a fiduciary relationship between the government and Native
Americans and that breach of the government’s obligations in this regard gives rise to a substantive
claim for money damages against the United States, accruing to both tribal groups and individuals,
that is enforceable in the Court of Federal Claims by individuals as well as tribal groups under the
provisions of 28 U.S.C. §1491. United States v. Mitchell, 463 U.S. 206, 77 L.Ed.2d 580, 103 S.Ct.
2961 (1983).
Although there is an existence of a general trust relationship between the United States and the
Native American people, and that relationship imposes a fiduciary duty, the trust relationship alone
is not enough to support jurisdiction under the so-called “Indian Tucker Act.” Jicarilla Apache
Nation v. United States, 100 Fed.Cl. 726 (2011). The jurisdiction arises out of statutory or
regulatory prescriptions imposing or creating specific rights or duties. Id. The Jicarilla Apache
Nation filed suit against the United States, in a tribal trust case, seeking an accounting and to
recover monetary loss and damages related to the government’s alleged breach of fiduciary duties
by not properly managing trust funds. Id.
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Section 1505 does not give the court exclusive jurisdiction over suits by Native American
groups; for example, a district court has concurrent jurisdiction over suits by Native American
groups for damages not exceeding $10,000 under the provisions of 28 U.S.C. §1346(a)(2). Cape
Fox Corp. v. United States, 456 F.Supp. 784 (D. Alaska 1978), rev’d in part on other grounds, 646
F.2d 399 (9th Cir. 1981).
D. [2.46] Extraordinary Writs
Under 28 U.S.C. §1651, the Court of Federal Claims may issue all writs necessary or
appropriate in aid of its jurisdiction and “agreeable to the usages and principles of law.”
E. [2.47] Calls and Discovery
The Court of Federal Claims may call on any department or agency of the United States or on
any party for any information or papers, not privileged, for purposes of discovery or for use as
evidence. 28 U.S.C. §2507(a). The head of any department or agency may refuse to comply with a
call issued pursuant to this subsection when of the opinion that compliance will be injurious to the
public interest. Id. The court may use all recorded and printed reports made by the committees of
the Senate or House of Representatives. 28 U.S.C. §2507(c).
General discovery procedures are governed by the Rules of the United States Court of Federal
Claims, which closely parallel the Federal Rules of Civil Procedure. See §2.34 above.

V. COURT OF INTERNATIONAL TRADE
A. [2.48] In General
In enacting the Customs Courts Act of 1980, Pub.L. No. 96-417, 94 Stat. 1727, Congress
reconstituted the former Customs Court as the Court of International Trade. The jurisdiction of the
new court was expanded from that of the former Customs Court.
The Court of International Trade is specifically declared by statute to be a court established
under Article III of the Constitution of the United States, pertaining to the federal judiciary. 28
U.S.C. §251(a). The court consists of nine judges appointed by the President subject to Senate
confirmation. Not more than five of the judges may be from the same political party. Id. In
accordance with Article III of the Constitution, judges of the Court of International Trade enjoy
lifetime tenure during good behavior, and their salary is protected by 28 U.S.C. §461. See 28 U.S.C.
§252. Consistent with its status as an Article III court, the Court of International Trade is designated
as a “court of the United States,” and its judges are included within the definition of the term “judge
of the United States” under the provisions of 28 U.S.C. §451. Pursuant to 28 U.S.C. §1585, a
provision added by the Customs Courts Act of 1980, the court possesses all the powers in law and
equity of or as conferred by statute on a district court of the United States.
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In any civil action before it, the court has exclusive jurisdiction to render judgment on any
counterclaim, cross-claim, or third-party action of any party if (1) the claim or action involves
imported merchandise that is the subject matter of the civil action or (2) the claim or action is to
recover on a bond or customs duties relating to such merchandise. 28 U.S.C. §§1583, 2643(a)(2).
In general, the judicial power of the court with respect to any action, suit, or proceeding is to
be exercised by a single judge. 28 U.S.C. §254. The chief judge, on application of any party to a
civil action or on the judge’s own initiative, may designate any three judges of the court to hear and
determine any civil action that the chief judge finds (1) raises an issue of the constitutionality of an
act of Congress, a proclamation of the President, or an executive order or (2) has broad or
significant implications in the administration or interpretation of the customs laws. 28 U.S.C.
§255(a). A majority of the three judges designated may hear and determine the civil action and all
questions pending in it. 28 U.S.C. §255(b).
The offices of the Court of International Trade are located in New York, New York. 28 U.S.C.
§251(b). The chief judge may designate any judge or judges of the court to any port or to any place
within the jurisdiction of the United States to preside at a trial or hearing at the port or place. 28
U.S.C. §256(a). The chief judge, on application of a party or on the judge’s own initiative and on
a showing that the interests of economy, efficiency, and justice will be served, may issue an order
authorizing a judge of the court to preside in an evidentiary hearing in a foreign country whose
laws do not prohibit such a hearing. 28 U.S.C. §256(b). An interlocutory appeal may be taken from
such an order pursuant to 28 U.S.C. §1292(d)(1) or §1292(e) (see Commentary on 1988 and 1992
Amendments, 28 U.S.C.A. §1292), and the Court of Appeals for the Federal Circuit may consider,
in its discretion, the appeal. Reasonable notice of the time and place of trial or hearing must be
given to all parties in any civil action before the court. 28 U.S.C. §2634.
B. [2.49] Jurisdiction, Parties, and Procedures in Particular Cases
The provisions regarding jurisdiction of the Court of International Trade are 28 U.S.C. §§1581
– 1585, and the procedures of the court are governed by 28 U.S.C. §§2631 – 2646. These statutes
contain a list of the specific types of cases within the jurisdiction of the court and some highly
detailed provisions on procedures in specific categories of cases. The type of cases within the
jurisdiction of the Court of International Trade and the specific procedural rules applicable to the
court are discussed in this section.
The court has exclusive jurisdiction of any civil action commenced to contest the denial of a
protest, in whole or in part, under §515 of the Tariff Act of 1930 (19 U.S.C. §1515) governing
administrative review of protests against decisions of customs officers. 28 U.S.C. §1581(a). Such
an action may be commenced in the court by the person who filed the protest pursuant to 19 U.S.C.
§1514 or by a surety on the transaction that is the subject of the protest. 28 U.S.C. §2631(a). No
person may intervene in such an action before the court. 28 U.S.C. §2631(j)(1)(A). An action under
this provision shall be commenced by filing a summons with the clerk of the court with the content
and in the form, manner, and style prescribed by rules of the court. 28 U.S.C. §2632(b). Upon
service of the summons on the Secretary of the Treasury, the appropriate customs officer shall
transmit to the clerk of the court various documents specified in 28 U.S.C. §2635(a). An action
under this provision is barred unless commenced in the court within 180 days after the mailing date
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of notice of denial of a protest under 19 U.S.C. §1515(a) or within 180 days after the date of denial
of a protest by operation of law under the provisions of 19 U.S.C. §1515(b). 28 U.S.C. §2636(a).
Such an action may be commenced in the court only if all liquidated duties, charges, or exactions
have been paid at the time the action is commenced, except that a surety’s obligation to pay the
liquidated duties, charges, or exactions is limited to the sum of any bond related to each entry
included in the denied protest. 28 U.S.C. §2637(a). In any civil action under this provision in which
the denial of a protest is a precondition to the commencement of a civil action in the Court of
International Trade, the court, by rule, may consider any new ground in support of the civil action
if the new ground applies to the same merchandise that was the subject of the protest and is related
to the same administrative decision that was contested in the protest. 28 U.S.C. §2638. In any action
under this provision, the decision of the Secretary of the Treasury, the administering authority, or
the International Trade Commission is presumed to be correct; the burden of proving otherwise
shall rest on the party challenging the decision. 28 U.S.C. §2639(a)(1). The court shall make its
determinations in such cases on the basis of the record made before the court. 28 U.S.C. §2640(a).
The court has exclusive jurisdiction of any civil action commenced under 19 U.S.C. §1516
pertaining to petitions by interested parties to the Secretary of the Treasury involving disputes as
to the appraised value, classification, or rate of duty determined by the Secretary for designated
imported merchandise. 28 U.S.C. §1581(b). Such an action may be commenced in the Court of
International Trade by the person who filed the petition. 28 U.S.C. §2631(b). No person may
intervene in a civil action under this provision. 28 U.S.C. §2631(j)(1)(A). Such an action shall be
commenced by filing with the clerk of the court a summons with the content and in the form,
manner, and style prescribed by the rules of the court. 28 U.S.C. §2632(b). Upon service of the
summons on the Secretary of the Treasury, the appropriate customs officer must transmit forthwith
to the clerk of the court the documents specified in 28 U.S.C. §2635(a). An action under this
provision is barred unless commenced in accordance with the rules of the court within 30 days after
the date of mailing of a notice pursuant to 19 U.S.C. §1516(c). 28 U.S.C. §2636(b). A civil action
under this provision may be commenced in the Court of International Trade only by a person who
has first exhausted the procedures set forth in 19 U.S.C. §1516. 28 U.S.C. §2637(b). In any such
civil action, the decision of the Secretary of the Treasury is presumed to be correct; the burden of
proving otherwise shall rest on the party challenging the decision. 28 U.S.C. §2639(a)(1). The court
shall make its determinations on the basis of the record made before the court. 28 U.S.C.
§2640(a)(2).
The court has exclusive jurisdiction of any civil action commenced under 19 U.S.C. §1516a
pertaining to judicial review in countervailing duty and antidumping duty proceedings. 28 U.S.C.
§1581(c). Such an action contesting a determination listed in 19 U.S.C. §1516a may be commenced
in the Court of International Trade by any interested party who was a party to the proceeding in
connection with which the matter arose. 28 U.S.C. §2631(c). In such a civil action, only an
interested party that was a party to the proceeding in connection with which the matter arose may
intervene, and that person may intervene as a matter of right. 28 U.S.C. §2631(j)(1)(B). Such an
action shall be commenced by filing with the clerk of the court a summons or a summons and a
complaint, as prescribed in 19 U.S.C. §1516a, with the content and in the form, manner, and style
prescribed by the rules of the court. 28 U.S.C. §2632(c). In an action under this provision, within
40 days after the date of service of a complaint on the administering authority or the United States
International Trade Commission or within such other period as the court may specify, the
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administering authority or the Commission shall transmit to the clerk of the court the record of the
action as specified in 28 U.S.C. §2635(b). A civil action contesting a reviewable determination
listed in 19 U.S.C. §1516a is barred unless commenced within 30 days after the publication of such
determination in the Federal Register, with certain exceptions contained in 19 U.S.C. §1516a. 28
U.S.C. §2636(c). In any civil action commenced under this provision, the decision of the Secretary
of Treasury, the administering authority, or the International Trade Commission is presumed to be
correct; the burden of proving otherwise shall rest on the party challenging the decision. 28 U.S.C.
§2639(a)(1). In any such action, the Court of International Trade shall review the matter as specified
in 19 U.S.C. §1516a(b).
The court has exclusive jurisdiction of any civil action commenced to review any final
determination of the Secretary of Labor under §223 of the Trade Act of 1974 (19 U.S.C. §2273) or
by the Secretary of Commerce under §251 or §273 of the Trade Act of 1974 (28 U.S.C. §§2341
and 2363) with respect to eligibility for adjustment assistance under that Act. 28 U.S.C. §1581(d).
Such actions may be commenced in the court by a worker, a group of workers, a certified or
recognized union, or an authorized representative of a worker or group that applies for assistance
under the Trade Act of 1974 and is aggrieved by the final determination, by a firm or its
representative that applies for assistance under the Act and is aggrieved by the final determination,
by any other interested domestic party that is aggrieved by the final determination, or by a
community that applies for assistance under the Act and is aggrieved by the final determination. 28
U.S.C. §2631(d). Such a civil action is barred unless commenced within 60 days after the date of
notice of the determination. 28 U.S.C. §2636(d). The court shall review the matter as specified in
19 U.S.C. §2395. See 28 U.S.C. §2640(c).
The court has exclusive jurisdiction of any civil action commenced to review any final
determination of the Secretary of the Treasury under §305(b)(1) of the Trade Agreements Act of
1979 (19 U.S.C. §2515(b)(1)), providing for advisory rulings and final determinations of
exemptions for the products of certain foreign countries. 28 U.S.C. §1581(e). Such an action may
be commenced in the court by any person who was a party-at-interest with respect to the
determination (28 U.S.C. §2631(e)), meaning a foreign manufacturer, producer, or exporter or a
United States importer of merchandise that is the subject of a final determination by the Secretary
of the Treasury. 28 U.S.C. §2631(k)(2)(A). An action under this provision is barred unless
commenced within 30 days after the date of publication of the determination in the Federal Register.
28 U.S.C. §2636(e). The court shall make its determination on the basis of the record made before
the court. 28 U.S.C. §2640(a)(3).
The court has exclusive jurisdiction of any civil action involving an application for an order
directing the administering authority or the International Trade Commission to make confidential
information available under 19 U.S.C. §1677f(c)(2). 28 U.S.C. §1581(f). Such an action may be
commenced in the court by any interested party whose application for disclosure of the confidential
information was denied. 28 U.S.C. §2631(f). Only a person who was a party to the investigation
may intervene, and that person may intervene as a matter of right. 28 U.S.C. §2631(j)(1)(C). A civil
action under this provision is barred unless commenced within ten days after the date of the denial
of the request for such confidential information. 28 U.S.C. §2636(f). In cases of this nature, the
court shall make its determination on the basis of the record made before the court. 28 U.S.C.
§2640(a)(4).
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The court has exclusive jurisdiction of any civil action commenced to review any decision of
the Secretary of the Treasury to deny, revoke, or suspend a customhouse broker’s license or permit
under 19 U.S.C. §1641. 28 U.S.C. §1581(g)(1). Such an action may be commenced in the court by
the person whose license or permit was denied, revoked, or suspended. 28 U.S.C. §2631(g). A civil
action under this provision is barred unless commenced within 60 days after the date of entry of
the decision or order of the Secretary of the Treasury. 28 U.S.C. §2636(g). With certain specified
exceptions in civil actions commenced to review any decision under 19 U.S.C. §1641(a), the court
shall make its determinations on the basis of the record made before the court. 28 U.S.C.
§2640(a)(5).
The court has exclusive jurisdiction of any civil action commenced to review any decision or
order of the Customs Service to deny, suspend, or revoke accreditation of a private laboratory under
19 U.S.C. §1499(b). 28 U.S.C. §1581(g)(3). Such an action may be commenced in the court by the
person whose accreditation was denied, suspended, or revoked. 28 U.S.C. §2631(g)(3). A civil
action under this provision is barred unless commenced within 60 days after the date of entry of
the decision or order of the Customs Service. 28 U.S.C. §2636(h). In any such action, the court
shall review the action on the basis of the record before the Customs Service at the time of issuing
the decision or order. 28 U.S.C. §2640(d).
The court has exclusive jurisdiction of any civil action commenced to review, prior to the
importation of the goods involved, a ruling issued by the Secretary of the Treasury or a refusal to
issue or change a ruling relating to classification, valuation, rate of duty, marking, restricted
merchandise, entry requirements, drawbacks, vessel repairs, or similar matters, but only if the party
commencing the civil action demonstrates to the court that the party would be irreparably harmed
unless given an opportunity to obtain judicial review prior to such importation. 28 U.S.C. §1581(h).
A civil action brought under this provision may be commenced in the court by the person who
would have standing to bring a civil action under 28 U.S.C. §1581(a) if that person imported the
goods involved and filed a protest that was denied, in whole or in part, under 19 U.S.C. §1515. 28
U.S.C. §2631(h). A civil action described in §1581(h) may be commenced in the court before
exhausting administrative remedies if the person commencing the action makes the demonstration
required by §1581(h). 28 U.S.C. §2637(c). In any such action, the person commencing the action
shall have the burden of making the demonstration required by §1581(h) by clear and convincing
evidence. 28 U.S.C. §2639(b).
The court has exclusive jurisdiction of any civil action commenced against the United States, its
agencies, or its officers that arises out of any law of the United States providing for revenue from
imports or tonnage; tariffs, duties, fees, or other taxes on the importation of merchandise for reasons
other than the raising of revenue; embargoes or other quantitative restrictions on importing
merchandise for reasons other than the protection of the public health or safety; or administration
and enforcement with respect to these matters and with respect to the matters referred to in 28
U.S.C. §§1581(a) – 1581(h). 28 U.S.C. §1581(i). Any such civil action may be commenced in the
court by any person adversely affected or aggrieved by agency action within the meaning of 5
U.S.C. §702. 28 U.S.C. §2631(i). Any such action is barred unless commenced within two years
after the cause of action first accrues. 28 U.S.C. §2636(i).
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Under the provisions of 28 U.S.C. §1582, the Court of International Trade has exclusive
jurisdiction of any civil action that arises out of an import transaction and is commenced by the
United States to recover (1) a civil penalty under 19 U.S.C. §§1592, 1593a, 1641(b)(6),
1641(d)(2)(A), 1671c(i)(2), and 1673c(i)(2); (2) on a bond relating to importing merchandise
required by the laws of the United States or by the Secretary of the Treasury; or (3) customs duties.
The court shall make its determinations on the basis of the record made before the court in civil
actions commenced under §1582. 28 U.S.C. §2640(a)(6).
C. [2.50] Procedures in General
Apart from the specific procedural provisions mentioned in §2.49 above, a number of statutes
set forth procedures in the Court of International Trade for all cases or, when a particular procedure
otherwise has not been stated in the Judicial Code, for the specific type of case.
In any civil action not specified in 28 U.S.C. §2640, the court shall review the matter as
provided in 5 U.S.C. §706. See 28 U.S.C. §2640(e).
When the value of merchandise or any of its components is in issue in any civil action in the
court, reports or depositions of consuls, customs officers, and other officers of the United States
and depositions and affidavits of other persons whose attendance cannot reasonably be had may be
admitted into evidence when served on the opposing party as prescribed by the rules of the court.
28 U.S.C. §2639(c)(1). Price lists and catalogs may be admitted in evidence when duly
authenticated, relevant, and material. 28 U.S.C. §2639(c)(2).
The Federal Rules of Evidence are generally applicable to all civil actions in the Court of
International Trade. 28 U.S.C. §2641(a). The court may order that trade secrets and commercial or
financial information that is privileged and confidential or any information provided to the United
States by any foreign government or foreign person may be disclosed to a party, its counsel, or any
other person under such terms or conditions as the court may order. 28 U.S.C. §2641(b).
With certain exceptions listed in 28 U.S.C. §§2643(c)(2) – 2643(c)(5), the court may order, in
addition to entering money judgments, any other form of relief that is appropriate in a civil action,
including, but not limited to, declaratory judgments, orders of remand, injunctions, and writs of
mandamus and prohibition. 28 U.S.C. §2643(c)(1).
If the court is unable to determine the correct decision on the basis of the evidence presented
in any civil action, the court may order a retrial or rehearing for all purposes or may order such
further administrative or adjudicative procedures as the court considers necessary to enable it to
reach the correct decision. 28 U.S.C. §2643(b).
After the court has rendered a judgment or order, the court may grant a trial or rehearing on the
motion of a party or on its own motion. Such a motion must be made no later than 30 days after the
date of entry of the judgment or order. 28 U.S.C. §2646.
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A decision of the Court of International Trade is final and conclusive unless a retrial or
rehearing is granted or an appeal is taken to the Court of Appeals for the Federal Circuit. 28 U.S.C.
§2645(c).
The Court of International Trade has adopted rules that are very similar to the Federal Rules of
Civil Procedure.

VI. UNITED STATES TAX COURT
A. [2.51] In General
The United States Tax Court was created to provide a forum in which taxpayers could contest
income tax liability prior to payment. Clark v. Campbell, 501 F.2d 108 (5th Cir. 1974), cert. denied,
96 S.Ct. 887 (1976). Judges of the court are appointed by the President, subject to Senate
confirmation. There are 19 judges, whose respective terms expire after 15 years. 26 U.S.C. §7443.
In addition, the chief judge of the Tax Court may appoint, from time to time, special trial judges to
hear and make decisions in a variety of proceedings under the rules and regulations promulgated
by the Tax Court. 26 U.S.C. §7443A. The Rules 180 – 183 of the Rules of Practice and Procedure
of the United States Tax Court govern the activities of the special trial judges.
Prior to the enactment of the Tax Reform Act of 1969, Pub.L. No. 91-172, Title IX, §951, 83
Stat. 730, the Tax Court was an independent agency of the executive branch of the federal
government. The Tax Court is now a legislative court of record established under Article I of the
Constitution of the United States. 26 U.S.C. §7441. The Tax Court is a court of limited jurisdiction
that possesses only those powers expressly conferred on it by Congress; it may exercise jurisdiction
only pursuant to specific legislative enactments. Wright v. Commissioner, 571 F.3d 215 (2d Cir.
2009). The Tax Court does not possess the full judicial power that is vested in constitutional courts
created by Congress under Article III, and the Tax Reform Act of 1969 did not grant the court
jurisdiction over equitable claims. The Tax Court does not have the authority to order that a refund
be given or to review the Commissioner’s denial of a refund claim. Continental Equities, Inc. v.
Commissioner, 551 F.2d 74 (5th Cir. 1977).
The Tax Court adjudicates but has no contempt powers and no long-arm enforcement. MacRae
v. Riddell, 350 F.2d 291 (9th Cir. 1965), cert. denied, 86 S.Ct. 548 (1966). The court has no
“discovery” jurisdiction (O’Dwyer v. Commissioner, 266 F.2d 575, 581 (4th Cir.), cert. denied, 80
S.Ct. 119 (1959)), and advisory opinions and declaratory judgments are beyond its jurisdiction
(Roderick v. Commissioner, 57 T.C. 108, 112 – 113 (1971)).
When a taxpayer has first taken a case to the Tax Court, the taxpayer cannot thereafter bring
suit in the district court or in the Court of Federal Claims for determination of the same issue, either
before or after the Tax Court has rendered its decision, because no other court has jurisdiction. Ellis
v. Commissioner, 14 T.C. 484 (1950). When the taxpayer first institutes an action for refund in the
district court or the Court of Federal Claims, a later appeal to the Tax Court from a notice of
deficiency with respect to the same taxable year does not deprive the first court of jurisdiction, but
the Tax Court has concurrent jurisdiction, and either court may proceed with the litigation of
judgment. Id.
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The commencement or continuation of a proceeding before the United States Tax Court
concerning a corporation’s tax liability is subject to automatic stay under 11 U.S.C. §362(a)(8).
Under prior law, when the petitioner filed in bankruptcy court subsequent to filing the petition in
Tax Court, jurisdiction was held to be concurrent in both the Tax Court and the district court. In re
Fotochrome, Inc., 346 F.Supp. 958 (E.D.N.Y. 1972).
Once the taxpayer has gone through the prescribed administrative procedures for recovery of
an alleged overpayment without reaching a settlement, the Tax Court cannot refuse to exercise its
jurisdiction to determine an overpayment merely because the Internal Revenue Service might favor
administrative settlement. Estate of Parshelsky v. Commissioner, 303 F.2d 14 (2d Cir. 1962). The
court’s jurisdiction, once it attaches, extends to the entire subject of correct taxes for the particular
year. Erickson v. United States, 309 F.2d 760 (Ct.Cl. 1962).
B. [2.52] Jurisdiction
Issuance of a statutory notice of deficiency by the Commissioner is necessary before the Tax
Court has jurisdiction. Valley Finance, Inc. v. United States, 629 F.2d 162 (D.C.Cir. 1980); DaBoul
v. Commissioner, 429 F.2d 38 (9th Cir. 1970). The court then has jurisdiction to redetermine the
correct amount of the deficiency even if the redetermined amount is greater than the amount of the
deficiency notice mailed to the taxpayer and to determine whether any additional amount or
addition to the tax should be assessed if a claim for it is asserted by the Secretary of the Treasury
or the Secretary’s representative at or before the hearing or rehearing. 26 U.S.C. §6214(a). In
redetermining a deficiency of income tax for any taxable year or of gift tax for any calendar year
or calendar quarter, the Tax Court shall consider that tax with relation to the taxes for other years
or calendar quarters as may be necessary to redetermine correctly the amount of the deficiency, but
in so doing the court has no jurisdiction to determine whether the tax for any other year or calendar
quarter has been overpaid or underpaid. 26 U.S.C. §6214(b).
When a petition is filed with the court for a redetermination of a deficiency and neither the
amount of the deficiency placed in dispute nor the amount of any claimed overpayment exceeds
$50,000, at the option of the taxpayer and with the concurrence of the Tax Court or a division
thereof before a hearing, proceedings in the case may be conducted under 26 U.S.C. §7463, which
involves less formality than in other cases. Such a decision is not subject to review in any other
court, shall not be treated as a precedent for any other case, and becomes final upon the expiration
of 90 days after it is entered. 26 U.S.C. §§7463(b), 7481(b).
C. [2.53] Procedure
The principal office of the Tax Court is in the District of Columbia, but the court or any of its
divisions may sit at any place within the United States. 26 U.S.C. §7445. The times and places of
the sessions of the court and of its divisions are to be prescribed by the chief judge with a view to
securing reasonable opportunity to taxpayers to appear before the Tax Court or any of its divisions
with as little inconvenience and expense to taxpayers as is practicable. 26 U.S.C. §7446. Procedures
and information pertaining to the designation of the place of trial are found in Rule 140 of the Rules
of Practice and Procedure of the United States Tax Court.
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The basic organizational provisions governing the Tax Court are contained in 26 U.S.C. §7444.
Section 7453 authorizes the Tax Court to prescribe rules for its practice and procedure. 26 U.S.C.
§7453. In general, the proceedings of the Tax Court are to be conducted in accordance with the
rules of evidence applicable in trials without a jury in the United States District Court of the District
of Columbia.

VII. [2.54] UNITED STATES BANKRUPTCY COURTS
In response to the decision of the Supreme Court in Northern Pipeline Construction Co. v.
Marathon Pipe Line Co., 458 U.S. 50, 73 L.Ed.2d 598, 102 S.Ct. 2858 (1982), which declared the
Bankruptcy Reform Act of 1978, Pub.L. No. 95-598, 92 Stat. 2549, unconstitutional, Congress
enacted the Bankruptcy Amendments and Federal Judgeship Act of 1984 (BAFJA), Pub.L. No.
98-353, 98 Stat. 333. This legislation once again established a system of bankruptcy courts. 28
U.S.C. §151 declares that in each judicial district the bankruptcy judges in regular service shall
constitute “a unit of the district court to be known as the bankruptcy court for that district.” The
new statutory provisions explicitly state that bankruptcy judges shall serve “as judicial officers of
the United States district court established under Article III of the Constitution.” 28 U.S.C.
§152(a)(1). See also 28 U.S.C. §151. Curiously, the bankruptcy judges are appointed for terms of
14 years (28 U.S.C. §152(a)(1)), as opposed to the lifetime tenure generally extended to Article III
judges.
Several features of the BAFJA indicate that the present system of bankruptcy courts does pass
constitutional muster. The power to appoint bankruptcy judges is in the court of appeals for the
circuit in which the district court is situated. 28 U.S.C. §152(a)(1). Appointment of the bankruptcy
judges for limited terms by other judges would be considered less of a threat to the independence
of the judiciary than appointment by the executive or legislative branch of the federal government.
See Northern Pipeline, supra. The salary of the bankruptcy judges appears to be protected from
diminution under 28 U.S.C. §461. See 28 U.S.C. §153(a). A bankruptcy judge may not engage in
the practice of law. 28 U.S.C. §153(b). What is perhaps most significant is that original jurisdiction
of all cases under Title 11 lies in the district court, not in the bankruptcy court. 28 U.S.C. §1334.
Each district court may provide that cases connected with Title 11 shall be referred to the
bankruptcy judges for the district. 28 U.S.C. §157(a). The district court may withdraw, in whole or
in part, any case or proceeding referred to the bankruptcy court on its own motion or on timely
motion of any party for cause shown. 28 U.S.C. §157(d). On timely motion of a party, the district
court is required to withdraw a proceeding from the bankruptcy court if the district court determines
that resolution of the proceeding requires consideration of both Title 11 and other laws of the United
States regulating organizations or activities affecting interstate commerce. Id. Particular matters
that may be heard by bankruptcy judges are listed in detail in 28 U.S.C. §§157(b) and 157(c). All
final orders entered by the bankruptcy court in “core proceedings” and interlocutory orders in such
proceedings with leave of the district court may be appealed from the bankruptcy court to the
district court. 28 U.S.C. §§157(b), 158(a). Such appeals also may be referred to a bankruptcy
appellate panel comprised of bankruptcy judges from districts within the circuit, but only with the
consent of all the parties. 28 U.S.C. §158(b)(1).
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In Stern v. Marshall, 564 U.S. 462, 180 L.Ed.2d 475, 131 S.Ct. 2594, 2611 (2011), the Supreme
Court held that bankruptcy courts do not have the constitutional authority to finally decide a
counterclaim for tortious interference filed by the debtor against a creditor of the debtor because
such a claim, although core under 28 U.S.C §157(b)(2), is a claim that must only be determined by
an Article III court.
A bankruptcy judge may hear a proceeding that is not a core proceeding but is otherwise related
to a case under Title 11. In connection with such proceedings, however, unless all parties consent
to allow the bankruptcy judge to enter orders and judgments, the bankruptcy judge must submit
proposed findings of fact and conclusions of law to the district court, and any final order or
judgment shall be entered by the district judge after considering the bankruptcy judge’s proposed
findings and conclusions and after reviewing de novo those matters to which any party has timely
and specifically objected. 28 U.S.C. §157(c); Executive Benefits Insurance Agency v. Arkison, 573
U.S. 25, 189 L.Ed.2d 83, 134 S.Ct. 2165 (2014).
A very informative case concerning the status of bankruptcy judges is Scholl v. United States,
54 Fed.Cl. 640 (2002). The role and duties of the Judicial Conference of the United States are
codified at 28 U.S.C. §331. At the time suit was filed in Scholl, 28 U.S.C. §152, on appointment of
bankruptcy judges, contained a subsection (a)(3) that provided:
When filling vacancies, the court of appeals may consider reappointing incumbent
bankruptcy judges under procedures prescribed by regulations issued by the Judicial
Conference of the United States. 54 Fed.Cl. at 645.
The plaintiff in Scholl was a bankruptcy judge who had been denied reappointment by the Court
of Appeals for the Third Circuit. The relevant March 1997 regulations provided in pertinent part:
“Reappointment should not be denied unless the incumbent has failed to perform the duties of a
bankruptcy judge according to the high standards of performance regularly met by United States
bankruptcy judges.” [Emphasis in original.] Id. The Court of Federal Claims in Scholl held that this
regulation, combined with certain relevant rules of the Third Circuit, vested in Judge Scholl “a firm
right to be reappointed” and provided a basis to seek backpay unless the Third Circuit determined
that he had failed to perform the duties of a bankruptcy judge according to the expected high
standards. 54 Fed.Cl. at 646.
The Scholl court went on to note that the relevant regulation of the Judicial Conference of the
United States had subsequently been revised to remove any mandatory language:
The court of appeals shall decide whether or not to reappoint the incumbent judge
before considering other potentially qualified candidates. In making this decision, the
court of appeals shall take into consideration the professional and career status of the
incumbent, and whether the incumbent has performed the duties of a bankruptcy
judge according to the high standards of performance regularly met by United States
bankruptcy judges and demonstrated those characteristics and qualifications
specified in Sec. 1.01 and Sec. 1.02(b) of these regulations. 54 Fed.Cl. at 651.
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To the extent that the applicable regulations create a presumption, whether “mandatory” or
“directory,” in favor of the reappointment of incumbent bankruptcy judges, then bankruptcy judges
do enjoy something approaching the lifetime tenure during good behavior extended to Article III
judges.
The procedures governing the present bankruptcy courts are similar in many significant
respects to the statutory system governing United States magistrate judges, which was upheld as
constitutional by the Supreme Court in United States v. Raddatz, 447 U.S. 667, 65 L.Ed.2d 424,
100 S.Ct. 2406 (1980). See 28 U.S.C. §§631 – 639. To date, the Supreme Court has not directly
reviewed the constitutionality of the bankruptcy courts created by the BAFJA. A number of district
courts, however, have upheld the constitutionality of the present system of bankruptcy courts or of
various portions thereof. See, e.g., Land-O-Sun Dairies, Inc. v. Florida Supermarkets, Inc. (In re
Finevest Foods, Inc.), 143 B.R. 964 (Bankr. M.D.Fla. 1992); Walsh v. California Commerce Bank
(In re Interbank Mortgage Corp.), 128 B.R. 269 (N.D.Cal. 1991); Bayless v. Crabtree, 108 B.R.
299 (W.D.Okla. 1989), aff’d, 930 F.2d 32 (10th Cir. 1991). At this point, over 30 years since the
creation of the present system of bankruptcy courts, the absence of any reported cases since the
mid-1980s challenging the constitutionality of the present system of bankruptcy courts strongly
suggests that constitutional questions concerning the bankruptcy court are no longer a matter of
serious concern.
For full examination of issues regarding bankruptcy jurisdiction and procedure in bankruptcy
court, the reader is advised to consult CONSUMER BANKRUPTCY PRACTICE (IICLE®, 2018).

VIII. ALIEN TERRORIST REMOVAL COURT
A. [2.55] In General
The terrorist attacks in the United States on September 11, 2001, generated significant new
interest in the Alien Terrorist Removal Court, although that court has existed in its present form
since the enactment of statutory amendments in 1996. See 8 U.S.C. §§1531 – 1537. As part of the
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA PATRIOT Act), Pub.L. No. 107-56, 115 Stat. 272, Congress
enacted 8 U.S.C. §1534(l), requiring the Attorney General to submit a report to Congress
concerning alien terrorist removal proceedings, “including the reasons why proceedings pursuant
to this section have not been used by the Attorney General in the past and the effect on the use of
these proceedings after the enactment of the USA PATRIOT Act of 2001.” The procedures of this
court are governed by 8 U.S.C. §§1531 – 1537.
B. [2.56] Related Matters: The Military Commissions Act of 2006
As another consequence to the events of September 11, 2001, President George W. Bush issued
Military Order of November 13, 2001 — Detention, Treatment, and Trial of Certain Non-Citizens
in the War Against Terrorism (Military Order), 66 Fed.Reg. 57,833 – 57,836 (Nov. 13, 2001),
providing for trials before military tribunals of noncitizens of the United States who have “engaged
in, aided or abetted, or conspired to commit, acts of international terrorism, or acts in preparation

2 — 52

WWW.IICLE.COM

JURISDICTION OF COURTS OTHER THAN DISTRICT COURTS

§2.56

therefor, that have caused, threaten to cause, or have as their aim to cause, injury to or adverse
effects on the United States, its citizens, national security, foreign policy, or economy.” Military
Order §2(a)(1)(ii). Such military tribunals were to have “exclusive jurisdiction with respect to
offenses by the individual,” and the individual “shall not be privileged to seek any remedy” or
review in any state or federal court. Military Order §7(b).
In 2006, the U.S. Supreme Court issued its decision in Hamdan v. Rumsfeld, 548 U.S. 557, 165
L.Ed.2d 723, 126 S.Ct.2749 (2006), holding that the military tribunals violated the Uniform Code
of Military Justice and four Geneva Conventions signed in 1949. In response, Congress passed and
President George W. Bush signed the Military Commissions Act of 2006, Pub.L. No. 109-366, 120
Stat. 2600. The Military Commissions Act of 2006 may be applied to “[a]ny alien unprivileged
enemy belligerent,” and any commissioned officer of the armed forces on active duty is eligible to
serve on a military commission. 10 U.S.C. §§948c, 948i(a). A qualified military judge must be
detailed to each military commission. 10 U.S.C. §948j(a).
In late 2009, a series of amendments to the Military Commissions Act of 2006 were enacted.
National Defense Authorization Act for Fiscal Year 2010, Pub.L. No. 111-84, 123 Stat. 2190
(2009). Among other points, these new amendments provide for review of final decisions of the
military commissions by a newly established United States Court of Military Commission Review.
Exclusive appellate jurisdiction has been assigned to the United States Court of Appeals for the
District of Columbia Circuit, with the availability of review by the Supreme Court by writ of
certiorari. 10 U.S.C. §§950c, 950f, 950g.
The corresponding laws have seen additional changes in the ten years following the 2009
amendments. On January 7, 2011, President Barack Obama signed the Ike Skelton National
Defense Authorization Act for Fiscal Year 2011, Pub.L. No. 111-383, 124 Stat. 4137, which
explicitly prohibited the use of United States Defense Department funds to transfer detainees from
Guantanamo Bay to the United States or other countries. This Act also barred Pentagon funds from
being used to build facilities in the United States to house detainees, a move essentially barring the
trying of detainees in civilian courts.
On April 27, 2010, the Department of Defense released new rules governing the military
commission proceedings. See MANUAL FOR MILITARY COMMISSIONS: UNITED STATES
(2019), www.mc.mil/portals/0/pdfs/manual%20for%20military%20commissions%202019%20edi
tion.pdf (MANUAL). The MANUAL provides some reforms, such as giving defendants in capital
cases the right to at least one additional counsel who is learned in applicable law relating to deathpenalty cases. The MANUAL continues to permit the introduction of coerced statements under
certain circumstances and permits evidence derived from statements obtained by cruel, inhumane,
and degrading treatment if “use of such evidence would otherwise be consistent with the interests
of justice.” MANUAL, Part III, Rule 304(a)(5)(A)(ii). The MANUAL was also consistent with the
Military Commissions Act of 2009, Pub.L. No. 111-84, 123 Stat. 2574, by allowing the defendants
to be tried ex post facto for conduct not considered to constitute a war crime at the time it was
committed.
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President Obama signed into law the National Defense Authorization Act for Fiscal Year 2012
(NDAA), Pub.L. No. 112-81, 125 Stat. 1298, on December 31, 2011. In Hedges v. Obama, No. 12
Civ. 331(KBF), 2012 WL 1721124, *1 (S.D.N.Y. May 16, 2012), the plaintiffs, a group of writers
and activists, brought a lawsuit on January 13, 2012, seeking preliminary and permanent injunctive
relief. The plaintiffs asserted that §1021 of the NDAA violates their free speech and associational
rights guaranteed by the First Amendment and their due-process rights guaranteed by the Fifth
Amendment by potentially subjecting them to military detention for activities, including news
reporting and political activism. Section 1021 states that anyone who “substantially supported alQaeda, the Taliban, or associated forces that are engaged in hostilities against the United States”
could be taken into custody without defining what constitutes substantial support. 2012 WL
1721124 at *4. The district court granted the plaintiffs’ motion for preliminary injunction of the
enforcement of §1021 of the NDAA since the “vagueness of §1021 does not allow the average
citizen, or even the Government itself, to understand with the type of definiteness to which our
citizens are entitled, or what conduct comes within its scope.” 2012 WL 1721124 at *24. The
district court reaffirmed its decision and rejected the government’s May 25, 2012, motion for
reconsideration. Hedges v. Obama, No. 12 Civ. 331(KBF), 2012 WL 2044565 (S.D.N.Y. June 6,
2012).
With the 2016 election of President Donald Trump also came the reversal of the Obama
Administration’s stated policy of closing the facility at Guantanamo Bay, where participants in the
military commissions system are housed along with other terrorism detainees. On January 30, 2018,
President Trump signed Executive Order 13,823, which now allows the United States to transport
additional detainees to Guantanamo Bay “when lawful and necessary to protect the Nation.”

IX. [2.57]

IMMIGRATION COURTS

The Executive Office for Immigration Review is housed within the Department of Justice
(DOJ), which allows for policy changes by any given administration to greatly affect the
immigration courts. See www.justice.gov/eoir. Though there are many intricacies within the federal
immigration system, the immigration courts have seen a drastic influx in cases over the past few
years as a result of the Trump Administration’s policy changes. The backlog of cases in the
immigration courts has reached over one million, which has led to an urging of the American
Immigration Lawyers Association to call for Congress to introduce bipartisan legislation that would
establish an independent immigration court system, no longer under the DOJ. See Michelle
Hackman, U.S. Immigration Courts Backlog Exceeds One Million, The Wall Street Journal, Sept.
18, 2019.

2 — 54

WWW.IICLE.COM

3

Personal Jurisdiction

JEFFREY A. PARNESS

Professor Emeritus
Northern Illinois University College of Law
DeKalb

©COPYRIGHT 2020 BY IICLE®.

3—1

FEDERAL CIVIL PRACTICE

I. Introduction
A. [3.1] Scope of Chapter
B. [3.2] Personal Jurisdiction, Subject-Matter Jurisdiction, and Venue
C. [3.3] Special Problems with Personal Jurisdiction in Federal Courts: Some Differences
Between Federal and State Practices
D. [3.4] Forms of Personal Jurisdiction: In Personam and In Rem Proceedings
E. [3.5] Requisites of Personal Jurisdiction: Constitutional and Nonconstitutional Law
II. Circumstances Permitting Personal Jurisdiction
A.
B.
C.
D.
E.

[3.6] In General
[3.7] Domicile/Incorporation Within a State
[3.8] Service of Process Within Some Territorial Limit
[3.9] Consent
[3.10] Nonresident’s Contacts with Forum State
1. [3.11] General Jurisdiction
2. [3.12] Specific Jurisdiction
F. [3.13] Jurisdiction by Necessity
III. Manner of Delivering Notice
A.
B.
C.
D.
E.
F.
G.
H.
I.

3—2

[3.14]
[3.15]
[3.16]
[3.17]
[3.18]
[3.19]
[3.20]
[3.21]
[3.22]

In General
Service on Competent Individual
Service on Corporation, Partnership, or Unincorporated Association
Service on Infant or Incompetent Person
Service on United States and Its Officers and Agencies
Service on State and Local Governments
Service in Foreign Country
Time Limits on Service
Effects of Immunity and Fraud or Force

WWW.IICLE.COM

PERSONAL JURISDICTION

§3.1

I. INTRODUCTION
A. [3.1] Scope of Chapter
This chapter concerns the requisites of personal jurisdiction in civil actions in the federal
district courts. Federal and state constitutional constraints, statutory provisions, and court rules all
play a significant role in establishing these requirements. Of particular importance are the Due
Process Clauses in the Fifth and Fourteenth Amendments to the U.S. Constitution, Title 28 of the
U.S. Code (covering the judiciary and judicial procedure), and Federal Rule of Civil Procedure 4
(covering process). In addition, because federal laws on personal jurisdiction in the federal district
courts occasionally permit the use of state laws, state statutes and state court rules may also be very
important. Of special significance are state laws describing the manner of serving a summons and
complaint either on an individual (other than an infant or an incompetent) or on a corporation or
partnership, as well as state laws regarding the means by which service of process may be made on
a nonresident not within the territorial limits of the state in which the federal court is held.
Fed.R.Civ.P. 4(e)(1) (service on individuals), 4(h)(1)(A) (service on corporations and associations),
4(k)(1)(A) (territorial limits of effective service under circumstances permitted by laws of state
where federal court sits).
Effective December 1, 1993, there were significant revisions to Rule 4, with additional
rewriting effective Dec. 1, 2007. Among the more notable changes were amendments governing
the duties of defending individuals, corporations, and associations to avoid unnecessary costs
through waiver of service of a summons. Fed.R.Civ.P. 4(d)(2) (costs imposed on those who fail to
waive “without good cause”). Under these revisions, if a defendant within the United States fails
to comply with a proper request for a waiver of service of process made by a plaintiff within the
United States, “the court must impose on the defendant . . . the expenses later incurred in making
service; and . . . the reasonable expenses, including attorney’s fees, of any motion required to
collect those service expenses.” Id.
While the 1993 amendments to Rule 4 altered the service of process guidelines, existing
guidelines on the circumstances under which personal jurisdiction may be exercised are also now
being altered due to the growth of the Internet. Especially for specific in personam jurisdiction,
important new questions have emerged. One key inquiry involves the application of the purposefulavailment test to Internet contacts of a nonresident with the forum. One court likened efforts to
apply existing guidelines to “trying to board a moving bus.” Bensusan Restaurant Corp. v. King,
126 F.3d 25, 27 (2d Cir. 1997). Local cases of note include CoolSavings.com, Inc. v. IQ.Commerce
Corp., 53 F.Supp.2d 1000 (N.D.Ill. 1999) (setting up interactive website directed at entire country
and using Chicago-based marketing firm for promotion of its capabilities indicate corporate
defendant purposefully established minimum contacts with Illinois); Illinois v. Hemi Group, LLC,
622 F.3d 754 (7th Cir. 2010) (cigarette sales through websites); be2 LLC v. Ivanov, 642 F.3d 555
(7th Cir. 2011) (online dating service); Plixer International, Inc. v. Scrutinzer GMBH, 905 F.3d 1
(1st Cir. 2018) (reviewing “virtual contacts” cases); Greene v. Karpeles, No. 14 C 1437, 2019 WL
1125796 (N.D.Ill. Mar. 12, 2019) (jurisdiction over nonresident due to “virtual presence”). More
cases are reviewed in Note, A “Category-Specific” Legislative Approach to the Internet Personal
Jurisdiction Problem in U.S. Law, 117 Harvard L.Rev. 1617 (2004), and Zoe Niesel,
#PersonalJurisdiction: A New Age of Internet Contacts, 94 Ind.L.J. 103 (2019).
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B. [3.2] Personal Jurisdiction, Subject-Matter Jurisdiction, and Venue
For a federal district action to proceed, there must be proper personal jurisdiction, subjectmatter jurisdiction, and venue. These requirements occasionally seem comparable, if not the same,
as they can contain such common elements as the place of an individual’s home and the place in
which a corporation is doing business. Thus, in a diversity case involving an individual defendant
sued in a federal district court, personal jurisdiction may depend on the defendant’s “usual place of
abode” (Fed.R.Civ.P. 4(e)(2)(B)), subject-matter jurisdiction may depend on the state in which the
defendant is a “citizen” (28 U.S.C. §1332(a)), and venue may depend on where the defendant
“resides” (28 U.S.C. §1391).
Notwithstanding their occasionally similar standards, the three requirements can be easily
distinguished by the purposes that they serve. Personal jurisdiction requirements serve to limit the
authority of trial courts over persons and property, as well as to assure that those affected by the
exercise of judicial authority receive reasonable notice and an opportunity to be heard.
Traditionally, courts were limited to exercising authority only over persons and property within
their respective territories, but that authority has been significantly extended to outsiders having at
least some minimal contact with the relevant territory. Limitations on this court authority now are
viewed primarily as a function of the individual liberty interest protected by the federal Due Process
Clauses. Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 72
L.Ed.2d 492, 102 S.Ct. 2099, 2105 n.10 (1982). Thus, defenses based on lack of personal
jurisdiction can be waived. Fed.R.Civ.P. 12(h)(1). By contrast, the requirements of subject-matter
jurisdiction cannot be waived, and the lack of subject-matter jurisdiction may even be raised by a
court in the absence of a motion and at any time during the trial proceeding or any subsequent
appeal. Fed.R.Civ.P. 12(h)(3); Louisville & Nashville R.R. v. Mottley, 211 U.S. 149, 53 L.Ed. 126,
29 S.Ct. 42 (1908) (lack of subject-matter jurisdiction raised sua sponte by Court). Rather than
protecting individual liberty, the requirements of subject-matter jurisdiction serve to restrict judicial
authority over the types of cases or controversies that may be adjudicated; these restrictions are
founded on the express limits in Article III of the U.S. Constitution (chiefly, federal question and
diversity cases) as well as any additional limits imposed by Congress and permitted by Article III
(illustrated by an amount-in-controversy requirement). Venue, like personal jurisdiction, is a
requirement linked to the convenience of litigating in the chosen forum and thus is also subject to
waiver. Fed.R.Civ.P. 12(h)(1). Venue requirements do not serve solely to protect individual liberty
interests, though they often restrict civil actions against defendants to localities in which the
defendants reside, do business, or otherwise act. Rather, venue requirements also allocate business
among the various trial courts of a single judicial system so that most disputes arising in a
community within the system are resolved within that community and the responsibility for
resolving disputes is shared equally by all the judges working in the judicial system.
Seemingly, the techniques for resolving objections to a federal civil action on alternative
grounds involving lack of subject-matter jurisdiction, personal jurisdiction, and/or venue are
subject to much judicial discretion. Often, engaging subject-matter jurisdiction issues first is “the
most efficient way of going,” yet when “a district court has before it a straightforward personal
jurisdiction issue presenting no complex question of state law, and the alleged defect in subjectmatter jurisdiction raises a difficult and novel question, the court does not abuse its discretion by
turning directly to personal jurisdiction.” Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 143
L.Ed.2d 760, 119 S.Ct. 1563, 1572 (1999).
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C. [3.3] Special Problems with Personal Jurisdiction in Federal Courts: Some Differences
Between Federal and State Practices
Any examination of the limits on the personal jurisdiction of federal district courts must
proceed with the understanding that a few significant differences exist between federal and state
trial court practices. First, state trial court authority is limited by the Due Process Clause of the
Fourteenth Amendment to the U.S. Constitution, while federal district court authority is limited by
the Due Process Clause of the Fifth Amendment. Although the clauses are often read to limit state
and federal governmental authority similarly, they do differ markedly in their limits on the personal
jurisdiction of trial courts. Under the Fourteenth Amendment, state court authority over
nonresidents who do not consent to suit in advance, do not voluntarily appear in court, or are not
served with process within the state is limited to those who have had sufficient contacts, ties, or
relations with the state so that the exercise of authority does not offend traditional notions of fair
play and substantial justice. International Shoe Co. v. State of Washington, 326 U.S. 310, 90 L.Ed.
95, 66 S.Ct. 154 (1945). By contrast, while the Fifth Amendment also limits federal court authority
over nonresidents to settings in which there is fair play and substantial justice, it does permit
Congress to allow so-called nationwide service of process such that nonresidents of the state in
which a federal court sits can be compelled to appear as long as they have sufficient contacts, ties,
or relations with the United States as a whole. See, e.g., Oxford First Corp. v. PNC Liquidating
Corp., 372 F.Supp. 191 (E.D.Pa. 1974); 28 U.S.C. §2361 (nationwide service of process in statutory
interpleader actions); Fed.R.Civ.P. 4(k)(1)(B) (service within 100-mile radius of courthouse that is
in United States, including locations outside state in which federal court sits). In other words, an
Illinois federal district court may be authorized to compel the attendance of certain nonresident
defendants served outside Illinois, while an Illinois circuit court cannot be similarly empowered.
See also A. Benjamin Spencer, The Territorial Reach of Federal Courts, 71 Fla.L.Rev. 979 (2019)
(reviewing Rule 4(k) and suggesting federal courts be authorized additional nationwide service of
process authority).
Second, federal and state court practices relating to personal jurisdiction issues differ since
federal court practices frequently incorporate aspects of state court practice. Thus, in assessing the
personal jurisdiction of a federal district court, examination of both national and local law usually
will be required. Illustrative is the federal rule allowing, but not requiring, a federal district court
to employ a statute or court rule of the state in which the district court is held regarding service of
a summons on a party not an inhabitant of or found within the state. Fed.R.Civ.P. 4(k)(1)(A).
Similarly, other federal rules permit a summons and complaint to be served on a competent
individual or on a domestic or foreign corporation in a federal district court action pursuant to the
law of the state in which the district court sits. Fed.R.Civ.P. 4(e)(1), 4(h)(1)(A).
D. [3.4] Forms of Personal Jurisdiction: In Personam and In Rem Proceedings
Traditionally, there have been two forms of personal jurisdiction — in personam and in rem.
These forms had differing requirements, and a complaining party was at liberty to determine under
which of the two forms to commence a civil action (or to attempt both forms in a single lawsuit).
Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1877). The distinction between the two forms has
been somewhat blurred, as the U.S. Supreme Court has suggested that a similar standard of fairness
and justice generally governs both in rem and in personam civil actions. Shaffer v. Heitner, 433
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U.S. 186, 53 L.Ed.2d 683, 97 S.Ct. 2569 (1977). Yet the standards may not always be the same.
Burnham v. Superior Court of California, County of Marin, 495 U.S. 604, 109 L.Ed.2d 631, 110
S.Ct. 2105 (1990) (suggesting fairness and justice must be measured in light of particular history
and tradition accompanying each form of personal jurisdiction); Shaffer, supra, 97 S.Ct. at 2586
(Powell, J., concurring and reserving judgment about in rem cases involving property indisputably
and permanently located within state).
The most common form of personal jurisdiction in a civil action is in personam personal
jurisdiction. Here, the court can obligate a defending party to comply with court orders to the full
extent of that party’s assets and capabilities. Thus, a successful contract action subjects all of the
defendant’s assets to execution (Fed.R.Civ.P. 69(a)) and requires the defendant’s compliance with
any injunction entered (Fed.R.Civ.P. 65(d)). Historically, a trial court could obtain in personam
personal jurisdiction over a defendant if the defendant was domiciled in (or a resident of) the forum
state (the state in which the court was held), if the defendant was found (i.e., was served with
summons and complaint) within the forum state, or if the defendant voluntarily appeared (or had
earlier consented to appear) in the forum state. These standards made the establishment of in
personam personal jurisdiction over defendants located outside the forum state quite difficult. To
ease this difficulty, in personam personal jurisdiction is now permitted over out-of-state defendants
who have had such contacts, ties, or relations with the forum state that the assertion of authority
over them would not offend traditional notions of fair play and substantial justice. International
Shoe Co. v. State of Washington, 326 U.S. 310, 90 L.Ed. 95, 66 S.Ct. 154 (1945).
In a proceeding in rem, the object is a judgment disposing of property located within the forum
state and seized by the court at the outset of the civil action. Such a judgment can occur under one
of two circumstances: a judgment in rem may affect the interests of all persons in designated
property; or a judgment in rem may affect only the interests of particular persons in designated
property. When the judgment affects only particular persons (as in, e.g., a mortgage foreclosure)
rather than all persons (as in, e.g., an action to quiet title), the judgment typically is described as
being quasi in rem.
Two types of quasi in rem civil actions exist. In one, the complaining party has sought to secure
a preexisting claim in the property held by the court or to establish the nonexistence of similar
interests of certain other persons. In the other, the complaining party has sought to apply what is
conceded to be the property of another to the satisfaction of a claim against the other. Because the
latter type of quasi in rem personal jurisdiction involves a claim having no relation to the in-state
property that is seized, with the property usually serving simply as an excuse to get its owner into
court, certain uses of this type of in rem personal jurisdiction now have a questionable federal
constitutional status because they may work unfairly. Shaffer, supra. But see Burnham, supra
(apparent unfairness of practice may be alleviated by its history or tradition). A contemporary
example of in rem jurisdiction is found in the federal Anticybersquatting Consumer Protection Act,
Pub.L. No. 106-113, Div. B, §1000(a)(9) [Title III], 113 Stat. 1501A-545 (1999), which permits a
trademark owner to bring a civil action against an infringing Internet domain name in a jurisdiction
in which the domain name registrar or registry is located if in personam jurisdiction over the
registrant does not exist. 15 U.S.C. §1125(d)(2)(A). This provision was upheld in Cable News
Network L.P. v. CNNews.com, 162 F.Supp.2d 484 (E.D.Va. 2001) (no Fifth Amendment violation),
aff’d in part, 56 Fed.App. 599 (4th Cir. 2003).
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E. [3.5] Requisites of Personal Jurisdiction: Constitutional and Nonconstitutional Law
In determining the propriety of a federal district court’s personal jurisdiction over a person or
some property, the applicability of both constitutional and nonconstitutional constraints must be
considered. To a large extent, the Due Process Clauses of the U.S. Constitution supply the relevant
constitutional limits. Due-process protections involve requirements that jurisdictional authority be
fair and just and that jurisdiction be exercised only after reasonable notice is given.
Nonconstitutional guidelines may be found in the Federal Rules of Civil Procedure, federal statutes,
federal court cases, state court rules, and state statutes. These guidelines further limit the
circumstances under which personal jurisdiction may be had and the manner in which notice must
be given.
Regarding the due-process requirements of fairness and justice, the U.S. Supreme Court has
stated: “We therefore conclude that all assertions of state-court jurisdiction must be evaluated
according to the standards set forth in [International Shoe Co. v. State of Washington, 326 U.S.
310, 90 L.Ed. 95, 66 S.Ct. 154 (1945)] and its progeny.” Shaffer v. Heitner, 433 U.S. 186, 53
L.Ed.2d 683, 97 S.Ct. 2569, 2584 (1977). In International Shoe, the Court described the standards
as follows: “due process requires only that in order to subject a defendant to a judgment in
personam, if he be not present within the territory of the forum, he have certain minimum contacts
with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and
substantial justice.’ ” 66 S.Ct. at 158, quoting Milliken v. Meyer, 311 U.S. 457, 85 L.Ed. 278, 61
S.Ct. 339, 343 (1940). While the International Shoe standards have chiefly been applied to those
not present within the territory of the forum (i.e., to nonresidents), future application to those within
the forum is possible. Thus, courts might someday consider whether it is necessarily fair and just
to require a resident to defend a lawsuit in the resident’s home state since a case may be presented
against a resident in a remote location when all the relevant transactions occurred out of state.
Application of the due-process standards to residents is not likely, however, as venue laws and the
forum non conveniens doctrine can protect resident defendants from burdensome forum choices
made by plaintiffs.
Regarding the due-process requirements of reasonable notice, the U.S. Supreme Court has said
that personal (in-hand) service is unnecessary in many circumstances. Rather, the constitutional
validity of any method chosen for providing notice depends on whether the method is reasonably
certain to inform those affected and is not substantially less likely to cause notice than other feasible
and customary methods. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 94 L.Ed.
865, 70 S.Ct. 652 (1950). Thus, in Tulsa Professional Collection Services, Inc. v. Pope, 485 U.S.
478, 99 L.Ed.2d 565, 108 S.Ct. 1340 (1988), the Court held that published notice by an executor
was insufficient under due process for creditors with possible claims against a decedent’s estate
when the creditors were known or reasonably ascertainable; the Court also held, however, that
published notice would suffice for creditors whose identities were not ascertainable by reasonably
diligent efforts or for creditors whose claims were merely conjectural. More recently, the Mullane
analysis was reaffirmed and applied in Dusenbery v. United States, 534 U.S. 161, 151 L.Ed.2d 597,
122 S.Ct. 694, 702 (2002) (though current procedures for providing notice might be improved so
as to increase chances for actual receipt, “our cases have never held that improvements in the
reliability of new procedures necessarily demonstrate the infirmity of those [procedures] that were

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

3—7

§3.6

FEDERAL CIVIL PRACTICE

replaced”). And Mullane may require renewed efforts by plaintiffs to notify defendants when
notices, though constitutionally adequate at the time they were made, are later discovered to have
been ineffective. Garcia v. Meza, 235 F.3d 287, 291 (7th Cir. 2000) (no per se rule on renewed
efforts; case-by-case “fact-specific analysis” is needed).
Nonconstitutional guidelines sometimes further limit the manner and circumstances of
obtaining personal jurisdiction. For example, the state statute involved in Hanna v. Plumer, 380
U.S. 460, 14 L.Ed.2d 8, 85 S.Ct. 1136 (1965), required that service of process be made by delivery
in hand, while the applicable federal civil procedure rule contained no such requirement. In Illinois,
the unconstitutional fiduciary-shield equitable and discretionary doctrine, which “prevents courts
from asserting jurisdiction over a person on the basis of acts taken by that person not on his own
behalf, but on behalf of his employer” (Rollins v. Ellwood, 141 Ill.2d 244, 565 N.E.2d 1302, 1306,
152 Ill.Dec. 384 (1990)), has been recognized in the federal courts. See, e.g., Levin v. Posen
Foundation, No. 13 C 8102, 2014 WL 3749189 (N.D.Ill. July 29, 2014). And while the long-arm
statutes or court rules of some states allow personal jurisdiction over a nonresident to the extent
permitted by due process, the laws of other states are more restrictive and decline to permit what
due process would allow. In Illinois there was Gray v. American Radiator & Standard Sanitary
Corp., 22 Ill.2d 432, 176 N.E.2d 761 (1961) (meaning of Illinois long-arm statute examined
independently of due-process analysis), later seemingly narrowed by an Illinois statute, 735 ILCS
5/2-209(c) (personal jurisdiction may be exercised on any basis permitted by United States and
Illinois Constitutions). See FMC Corp. v. Varonos, 892 F.2d 1308, 1310 n.5 (7th Cir. 1990) (since
adoption of §2-209(c) in 1989, Illinois law permits whatever federal constitutional due process
permits).
Most nonconstitutional guidelines for personal jurisdiction are found in court rules and statutes
generally applicable in civil actions in federal district courts regardless of the type of case or
defendant. Yet some special rules and statutes govern only certain cases or particular defendants.
See, e.g., Fed.R.Civ.P. 4(k)(2) (service of process is generally permitted for federal law claims
against foreign defendants who are not subject to the jurisdiction of any state general trial court as
long as there is no Fifth Amendment due-process violation), employed in Flag Co. v. Maynard,
376 F.Supp.2d 849 (N.D.Ill. 2005); 42 U.S.C. §2996b (service of process on Legal Services
Corporation); 28 U.S.C. §2361 (service of process in statutory interpleader cases); 7 U.S.C. §13a2(4) (service of process in commodity futures cases); 28 U.S.C. §1697 (service “at any place within
the United States” allowed for new multiparty, multi-forum jurisdiction claims under 28 U.S.C.
§1369 when more than 75 natural persons have died in single accident at discrete location).

II. CIRCUMSTANCES PERMITTING PERSONAL JURISDICTION
A. [3.6] In General
Any meaningful review of the circumstances under which personal jurisdiction is permitted
today in the federal district courts (and in the state courts as well) must be grounded on an
examination of the changes to the principles enunciated in Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed.
565 (1877), wrought by International Shoe Co. v. State of Washington, 326 U.S. 310, 90 L.Ed. 95,
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66 S.Ct. 154 (1945), and Shaffer v. Heitner, 433 U.S. 186, 53 L.Ed.2d 683, 97 S.Ct. 2569 (1977).
Therefore, before reviewing, in §§3.7 – 3.13 below, the circumstances permitting personal
jurisdiction in the federal district courts today, these three significant decisions are briefly
examined.
In Pennoyer, the Court found that two well-established and related principles of public law,
recognized as within due-process limits, guided any examination of the authority of American
governments and their courts over persons and property. One of these principles was that every
government possesses exclusive jurisdiction and sovereignty over persons and property within its
territory. A related principle was that no government could exercise direct authority over persons
and property not within its territory. These principles were implicitly found by the Court to underlie
the Oregon statute on personal jurisdiction involved in the case. That statute said that no natural
person was subject to the authority of a state court in Oregon unless that person appeared in the
court, was found within the state, was a resident of the state, or had property in the state (in the
latter instance, authority over the person was indirect). The Court found that the Oregon statute
could not be applied in a case involving a nonresident who had not given consent and had no
presence, domicile, or property in Oregon seized at the time the case was begun.
The decision in Pennoyer created difficulties by severely limiting the ability of plaintiffs to
obtain personal jurisdiction over out-of-state defendants. Nonresidents could enter a state, rob its
people, and escape accountability in that state as long as they fled the state before being served
with process, did not come back and get served, had not agreed to return to account for their
conduct, and failed to leave property behind. These difficulties were ameliorated somewhat in the
years after Pennoyer by judicial expansion of the approved bases of consent and presence, as seen
in Hess v. Pawloski, 274 U.S. 352, 71 L.Ed. 1091, 47 S.Ct. 632 (1927) (consent), and Philadelphia
& Reading Ry. v. McKibbin, 243 U.S. 264, 61 L.Ed. 710, 37 S.Ct. 280 (1917) (presence), as well
as by the increased use of quasi in rem personal jurisdiction in instances in which the property
seized to secure jurisdiction was strangely defined under state law and had no relation to the
plaintiff’s claim, as seen in Harris v. Balk, 198 U.S. 215, 49 L.Ed. 1023, 25 S.Ct. 625 (1905)
(obligation of debtor travels with debtor and thus may be seized as property of creditor wherever
debtor is found). These expansions often were hard to reconcile, however, with the general
principles of public law articulated in Pennoyer.
In International Shoe, supra, the Court eliminated some of the difficulty with Pennoyer’s
limited view of the principles underlying in personam personal jurisdiction by establishing some
new principles. The case involved an attempt in a Washington state court by the State of
Washington to impose and collect an employment tax on an absent and unconsenting Missouri
corporation. The U.S. Supreme Court upheld jurisdiction, determining that due process for in
personam personal jurisdiction over the entity required only that the entity have certain contacts
such that the maintenance of the lawsuit did not offend traditional notions of fair play and
substantial justice.
Difficulties with the general principles in Pennoyer were further reduced in Shaffer. There, the
Court dealt with quasi in rem jurisdiction and determined that all (or at least most) assertions of
personal jurisdiction (whether in personam or in rem) must be evaluated according to the fair play
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and justice principles set forth in International Shoe and its progeny. Thus, absent and
nonconsenting outsiders could no longer always be distinguished for in personam personal
jurisdiction purposes on the basis of whether they had property in the forum state, property that
was often unrelated to the claims in the civil action.
Given the emerging concerns with fair play and substantial justice, the remaining utility in the
general principles of public law articulated in Pennoyer is narrowed. While the presence of property
in a state today usually is not sufficient, by itself, to sustain personal jurisdiction, a nonresident’s
physical presence in a state when accompanied by service of process is sufficient even though the
presence is unrelated to the lawsuit. Exemplary is a case involving service of process on a
nonresident defendant while in a plane miles over the state whose court was seeking to obtain
personal jurisdiction. Grace v. MacArthur, 170 F.Supp. 442 (E.D.Ark. 1959). Such service
seemingly was sustained (based on history and tradition) in Burnham v. Superior Court of
California, County of Marin, 495 U.S. 604, 109 L.Ed.2d 631, 110 S.Ct. 2105 (1990), although such
service does not guarantee the exercise of power by the serving court since venue transfers and
forum non conveniens objections are still available to defendants.
B. [3.7] Domicile/Incorporation Within a State
It is customary for the state of domicile of an individual or for the state of incorporation of an
entity to provide the basis for in personam personal jurisdiction. See, e.g., Fed.R.Civ.P. 4(k)(1)
(allowing process to be served anywhere within territorial limits of state in which district court is
held if process is permitted under state law); 735 ILCS 5/2-209(b)(2), 5/2-209(b)(3) (individuals
and corporations can be served if Illinois domiciliaries or if organized under Illinois law).
Jurisdiction usually can be sustained even when service of process occurred outside the state of
domicile or incorporation. See, e.g., Blackmer v. United States, 284 U.S. 421, 76 L.Ed. 375, 52
S.Ct. 252 (1932) (American citizen served in France); Milliken v. Meyer, 311 U.S. 457, 85 L.Ed.
278, 61 S.Ct. 339 (1940) (Wyoming court had jurisdiction over Wyoming resident served in
Colorado).
C. [3.8] Service of Process Within Some Territorial Limit
It is customary for service of process within a state to constitute a sufficient ground for a court
in the state to obtain in personam personal jurisdiction. See, e.g., Pennoyer v. Neff, 95 U.S. 714, 24
L.Ed. 565 (1877) (Oregon Code permitted Oregon courts to exercise in personam personal
jurisdiction over one found within state); 735 ILCS 5/2-209(b)(1) (natural persons may be served
when “present” within Illinois “when served”). Such an opportunity was dramatically seized in
Grace v. MacArthur, 170 F.Supp. 442 (E.D.Ark. 1959), in which the personal jurisdiction of an
Arkansas court was upheld when service occurred on a commercial aircraft then flying over
Arkansas. Such personal jurisdiction is often called “transient” jurisdiction. Its continuing vitality
has been questioned as it permits personal jurisdictional power to be exercised over nonresident
defendants having no minimum contacts with the forum and when the exercise also appears
contrary to notions of fair play and substantial justice. See, e.g., International Shoe Co. v. State of
Washington, 326 U.S. 310, 90 L.Ed. 95, 66 S.Ct. 154, 158 (1945) (“due process requires only that
in order to subject a defendant to a judgment in personam, if he be not present within the territory
of the forum, he have certain minimum contacts with it”). The continuing vitality of transient
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jurisdiction was affirmed, however, in Burnham v. Superior Court of California, County of Marin,
495 U.S. 604, 109 L.Ed.2d 631, 110 S.Ct. 2105 (1990). But see Martinez v. Aero Caribbean, 764
F.3d 1062 (9th Cir. 2014) (in-state service of process on corporate officer, acting in state on behalf
of corporation, was insufficient by itself to prompt personal jurisdiction over foreign corporation).
See also Cariaga v. Eighth Judicial District Court of State of Nevada, 104 Nev. 544, 762 P.2d 886,
888 (1988) (while upholding transient jurisdiction, court noted “that any hardships arising out of
the exercise of personal jurisdiction over a non-resident defendant who is served within the forum
can be avoided through recourse to the doctrine of forum non conveniens”).
On occasion, the relevant territorial limit within which service of process is permitted is not
the border of any particular state. For example, Fed.R.Civ.P. 4(k)(1)(B) permits service on
impleaded parties or other additional parties to a pending civil action at places within the United
States that are not more than 100 miles from the place from which the summons issues. See, e.g.,
Quinones v. Pennsylvania General Insurance Co., 804 F.2d 1167 (10th Cir. 1986). And the
“territorial limit” is defined as the borders of the United States when federal law permits so-called
nationwide service of process. See, e.g., 28 U.S.C. §2361 (“In any civil action of interpleader or in
the nature of interpleader . . . a district court may issue its process for all claimants. . . . Such process
. . . shall be . . . served . . . where the claimants reside or may be found.”). See also State Farm Fire
& Casualty Co. v. Tashire, 386 U.S. 523, 18 L.Ed.2d 270, 87 S.Ct. 1199, 1207 n.18 (1967)
(intimating no view on whether §2361 authorizes service of process in foreign lands).
D. [3.9] Consent
A party may always consent to the personal jurisdiction of a court to render judgment. This
consent may come either after or before a civil action has been commenced and may be express or
implied. Implied consent has lost some of its contemporary significance, however, due to the
development of the minimum contacts test in International Shoe Co. v. State of Washington, 326
U.S. 310, 90 L.Ed. 95, 66 S.Ct. 154 (1945). This test eliminated the need for many of the fictions
created by implied consent statutes that sought to subject out-of-staters to a state court’s in
personam personal jurisdictional authority. Compare Hess v. Pawloski, 274 U.S. 352, 71 L.Ed.
1091, 47 S.Ct. 632 (1927) (by driving car in state, nonresident at least impliedly appointed agent
to receive process). Consider, however, Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 86 L.Ed.2d
628, 105 S.Ct. 2965 (1985) (personal jurisdiction is proper over out-of-state plaintiff class members
when they have been afforded chance to opt out even though there are no minimum contacts with
forum that would support personal jurisdiction over defendants).
The Federal Rules of Civil Procedure expressly contemplate that consent to personal
jurisdiction can come after the commencement of an action. Specifically, Fed.R.Civ.P. 12(h)(1)
provides that the defense of lack of jurisdiction over the person is usually waived if not raised early
in the proceeding. Thus, the filing of either an answer or a motion containing factual allegations
and/or defenses other than the lack of personal jurisdiction typically serves to eliminate personal
jurisdiction objections. The federal policy is comparable to Illinois policy under which the effect
of filing a responsive pleading or motion is to waive any objection to jurisdiction over the person
of the defendant. 735 ILCS 5/2-301. Federal caselaw further establishes that in commencing a civil
action, the plaintiff impliedly consents to personal jurisdiction regarding counterclaims. Adam v.
Saenger, 303 U.S. 59, 82 L.Ed. 649, 58 S.Ct. 454 (1938); Trade Well International v. United
Central Bank, 825 F.3d 854, 859 (7th Cir. 2016).
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Consent to personal jurisdiction in advance of the commencement of a civil action, and even
in advance of any claim, has been upheld in a number of U.S. Supreme Court decisions. For
example, in National Equipment Rental, Ltd. v. Szukhent, 375 U.S. 311, 11 L.Ed.2d 354, 84 S.Ct.
411 (1964), the Court affirmed that parties may agree in advance that a particular state’s courts will
have personal (though not subject-matter) jurisdiction over any disputes arising out of a contract
and that an in-state agent (even one possibly related to a plaintiff) can accept service of process on
behalf of an out-of-state defendant. In M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 32 L.Ed.2d
513, 92 S.Ct. 1907 (1972), the Court stated that a forum selection clause in a contact should be
enforced unless (1) enforcement would contravene the strong public policy of the place where the
action is brought, (2) the chosen location is very inconvenient, or (3) the clause is found within a
contract of adhesion. Judicial receptivity to consensual arrangements regarding some later court’s
personal jurisdiction is perhaps best exemplified by D.H. Overmyer Co. v. Frick Co., 405 U.S. 174,
31 L.Ed.2d 124, 92 S.Ct. 775 (1972), in which the Court ruled that cognovit notes (whereby a
debtor waives objection to jurisdiction, notice, and service of process) were not per se violative of
due-process guarantees. See also BouMatic, LLC v. Idento Operations, BV, 759 F.3d 790, 793 (7th
Cir. 2014) (argument that defendant “specified Wisconsin as a forum but did not agree to personal
jurisdiction” makes “no sense”). Compare McRae v. J.D./M.D., Inc., 511 So.2d 540 (Fla. 1987)
(when there is no other basis for personal jurisdiction, contractual choice of forum clause cannot
operate against objecting, nonresident defendant). See also Stewart Organization, Inc. v. Ricoh
Corp., 487 U.S. 22, 101 L.Ed.2d 22, 108 S.Ct. 2239 (1988) (holding that in diversity case setting,
federal venue statute on transfers for forum non conveniens, 28 U.S.C. §1404(a), preempts state
law on enforcement of forum selection clauses in contracts, although sentiments in contract clauses
should be considered); Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 113 L.Ed.2d 622, 111
S.Ct. 1522 (1991) (after scrutiny for fundamental fairness, judicial enforcement of forum selection
clause in essentially nonnegotiable contract involving passenger ticket issued by cruise line was
judicially enforced); Atlantic Marine Construction Co. v. United States District Court, 571 U.S.
49, 187 L.E.2d 487, 134 S.Ct. 568, 583 (2013) (forum selection clauses enforced via 28 U.S.C.
1404(a) transfers in “all but the most unusual cases”).
The U.S. Supreme Court has recognized some restrictions on the ability of states to prompt
implied corporate consent to personal jurisdiction in advance of litigation. It invalidated on
Commerce Clause grounds a state statute indicating that a foreign corporation’s failure to register
and thereby consent to general in personam personal jurisdiction would subject it to statute of
limitations regulations different from those applicable to domestic corporations. Bendix Autolite
Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888, 100 L.Ed.2d 896, 108 S.Ct. 2218 (1988). A
post-Bendix case upholding a statutory scheme involving a foreign corporation registration law that
included a general in personam personal jurisdiction provision is Sternberg v. O’Neil, 550 A.2d
1105 (Del. 1988). But see Kevin D. Benish, Note, Pennoyer’s Ghost: Consent, Registration
Statutes, and General Jurisdiction After Daimler AG v. Bauman, 90 N.Y.U.L. Rev. 1609 (2015)
(evaluating continuing validity of “consent-by-registration” statutes establishing general in
personam jurisdiction over foreign corporations). Compare Genuine Parts Co. v. Cepec, 137 A.3d
123 (Del. 2016) (finding Sternberg, supra, collides with Daimler AG v. Bauman, 571 U.S. 117,
187 L.Ed.2d 624, 134 S.Ct. 746 (2014)), with Rodriguez v. Ford Motor Co., 458 P.3d 569
(N.M.Ct.App. 2019) (sustaining personal jurisdiction over foreign corporations via consent-byregistration statute).
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E. [3.10] Nonresident’s Contacts with Forum State
The U.S. Supreme Court decision in International Shoe Co. v. State of Washington, 326 U.S.
310, 90 L.Ed. 95, 66 S.Ct. 154 (1945), greatly expanded the opportunities for subjecting defending
parties to civil actions outside their states of residency. The Court there held that the U.S.
Constitution generally requires that in order for a nonresident defendant to be subject to in
personam personal jurisdiction (in the absence of in-state service or consent), the defendant must
have certain contacts with the forum state such that the maintenance of the suit does not offend
traditional notions of fair play and substantial justice.
Under International Shoe, a nonresident defendant’s contacts with the forum are considered in
two ways. First, the nonresident may have so many contacts with the forum that the assertion of in
personam personal jurisdiction for any or all matters is warranted. This is often called “general” in
personam personal jurisdiction. Second, the nonresident may have fewer, but sufficient, minimal
contacts with the forum to justify the assertion of in personam personal jurisdiction for the matters
relating to those contacts. This is sometimes called “specific” in personam personal jurisdiction.
See, e.g., Matlin v. Spin Master Corp., 921 F.3d 701 (7th Cir. 2019) (differentiating between two
bases).
Nonresidents’ contacts continue to be difficult to assess in certain corporate settings. Consider,
for example, a nonresident parent corporation that is sued for the actions of a subsidiary corporation
in the forum. See, e.g., Central States, Southeast & Southwest Areas Pension Fund v. Reimer
Express World Corp., 230 F.3d 934 (7th Cir. 2000) (federal constitutional due process disallows
personal jurisdiction over nonresident parent corporation based solely on affiliation with or stock
ownership of subsidiary; yet, there can be personal jurisdiction based on acts of subsidiary when
corporate formalities are not substantially observed, corporate veil can be pierced, parent exercises
unusually high degree of control over subsidiary, or subsidiary exists only to conduct business of
parent); State ex rel. Cedar Crest Apartments, LLC v. Grate, 577 S.W.3d 490, 496 (Mo. 2019)
(while subsidiary’s acts are sometimes imputed to foreign corporation, corporation’s acts cannot
be imputed to foreign subsidiaries or agents).
1. [3.11] General Jurisdiction
For a nonresident (usually a corporation) to be subject to the general in personam personal
jurisdiction of a state court, the nonresident must have actively and purposefully engaged in
numerous and frequent transactions within the forum. Helicopteros Nacionales de Colombia, S.A.
v. Hall, 466 U.S. 408, 80 L.Ed.2d 404, 104 S.Ct. 1868 (1984). Sufficient contacts for such general
jurisdiction were found in Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 96 L.Ed.
485, 72 S.Ct. 413 (1952). There, during the Japanese occupation of the Philippine Islands, the
president and general manager of a Philippine mining company maintained an office in Ohio, from
which he conducted activities on behalf of the corporation. He kept files in, corresponded from,
had meetings in, and distributed salary checks from Ohio. He also maintained Ohio bank accounts.
The U.S. Supreme Court held that the exercise of general jurisdiction over the Philippine
corporation by an Ohio court was reasonable and just, as the company — through its agent —
carried on continuous and systematic business in Ohio. See also Bryant v. Finnish National Airline,
15 N.Y.2d 426, 208 N.E.2d 439, 260 N.Y.S.2d 625 (1965) (general jurisdiction over nonresident
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airline that leased office, had employees and bank account, and did some public relations work in
forum). Compare Helicopteros Nacionales, supra (no general jurisdiction over company from
South America); Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 180 L.Ed.2d
796, 131 S.Ct. 2846, 2851 (2011) (no general jurisdiction over three foreign subsidiaries in North
Carolina as companies’ “affiliations” with state did not “render them essentially at home in the
forum”); Daimler AG v. Bauman, 571 U.S. 117, 187 L.Ed.2d 624, 134 S.Ct. 746, 761 n.19 (2014)
(California court cannot exercise general personal jurisdiction over foreign corporation for human
rights violations caused by corporate subsidiary in Argentina just because another subsidiary had
contacts in California; general jurisdiction over corporation is limited to corporation’s place of
incorporation, its principal place of business, or, “in an exceptional case,” place where corporation
is “essentially at home”). A more recent “at home” ruling is BNSF Railway Co. v. Tyrrell, ___ U.S.
___, 198 L.Ed.2d 36, 137 S.Ct. 1549 (2017). The “at home” analysis has been applied when
jurisdiction over a nonresident corporation is sought for purposes of securing access to corporate
data in an effort to enforce a money judgment. Leibovitch v. Islamic Republic of Iran, 852 F.3d 687
(7th Cir. 2017).
In determining whether there are sufficient contacts between the nonresident and the forum and
whether it would be reasonable and just to permit general in personam personal jurisdiction, courts
typically balance a number of factors. These factors include the nature and extent of the
nonresident’s contacts, ties, or relations with the forum; the interest of the state in providing a forum
for its residents; the interest of the state in regulating the conduct of the nonresident; the relative
availability of evidence and the burden of defense and prosecution in one place rather than another;
the availability of another forum; the avoidance of a multiplicity of civil actions and conflicting
judgments; and the extent to which the alleged cause of action arose out of the nonresident’s local
activities. Fisher Governor Co. v. Superior Court of City & County of San Francisco, 53 Cal.2d
222, 347 P.2d 1, 1 Cal.Rptr. 1 (1959). See also Interlease Aviation Investors II (Aloha) L.L.C. v.
Vanguard Airlines, Inc., 262 F.Supp.2d 898, 906 (N.D.Ill. 2003) (describing types of conduct by
defendants most relevant to general in personam jurisdiction inquiry, including conduct of business,
office or employee presence, advertisements, and designated agent for receipt of service of
process).
Of course, a finding of general in personam personal jurisdiction does not assure its exercise.
Nonresident defendants may obtain a transfer from one federal district court to another if the
convenience of the parties and of the witnesses and the interests of justice will be served. 28 U.S.C.
§1404(a). And nonresident defendants may even obtain dismissal notwithstanding a finding of
general jurisdiction should the trial court find that its location constitutes a forum non conveniens.
See, e.g., Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 91 L.Ed. 1055, 67 S.Ct. 839 (1947); Piper Aircraft
Co. v. Reyno, 454 U.S. 235, 70 L.Ed.2d 419, 102 S.Ct. 252 (1981) (notwithstanding strong
presumption in favor of plaintiff’s choice of forum, trial court has sound discretion to ensure that
trial is convenient after considering both private and public interest factors).
2. [3.12] Specific Jurisdiction
For a nonresident to be subject to the specific in personam personal jurisdiction of a foreign
court under federal due-process guarantees, the nonresident must have sufficient contacts with the
forum to make fair and just the assertion of authority over a claim related to those contacts. The
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test for distinguishing cases of sufficient and insufficient contacts is neither mechanical nor
quantitative. As with general jurisdiction, a variety of factors must be taken into account. Further,
specific jurisdiction will be inappropriate, even in state law cases in which due-process limits are
met, as long as the cases are found outside the scope of the relevant laws and rules used in attempts
to accomplish jurisdiction (usually characterized as long-arm provisions). See, e.g., Gray v.
American Radiator & Standard Sanitary Corp., 22 Ill.2d 432, 176 N.E.2d 761 (1961) (issues were
whether tortious act was committed in Illinois within meaning of relevant Illinois statute and
whether statute, if so construed, would violate due process of law); Real Colors, Inc. v. Patel, 974
F.Supp. 645 (N.D.Ill. 1997) (looking only to Illinois long-arm statute in determining there was no
personal jurisdiction). Compare Eric D. Anderson, The Long Reach of Illinois’ Long-Arm Statute:
The Catch-All Provision, 84 Ill.B.J. 504 (1996) (only constitutional limits need be considered as
long-arm statute extends to limits of Illinois and U.S. Constitutions). By contrast with civil cases
involving state law claims, specific jurisdiction usually should be appropriate for civil cases
involving federal law claims (federal question subject-matter jurisdiction) as long as constitutional
limits are met. Fed.R.Civ.P. 4(k)(2) (notwithstanding failure of state court personal jurisdiction
laws to cover nonresident defendants in federal question cases, personal jurisdiction in federal court
is permitted as long as it is constitutionally appropriate and there is no disabling federal statute).
The factors germane to an inquiry into specific jurisdiction are similar to the factors germane
to a general jurisdiction inquiry. These factors serve two related but distinguishable functions: first,
to protect defending parties against the burdens of litigating in a distant or inconvenient forum; and
second, to ensure that trial courts do not reach beyond the limits imposed on them by their status
as coequal sovereigns in a federal system. World-Wide Volkswagen Corp. v. Woodson, 444 U.S.
286, 62 L.Ed.2d 490, 100 S.Ct. 559 (1980).
In a specific in personam personal jurisdiction analysis, the burden on the nonresident
defendant of defending in the chosen forum is always of paramount importance. Thus, the existence
of some contacts, ties, or relations between the nonresident and the forum is a prerequisite to any
exercise of specific jurisdiction. The U.S. Supreme Court held in Woodson that even if the
defendant would suffer minimal (or no) inconvenience from being forced to litigate in a foreign
state, the forum state has a very strong interest in applying its own law to the controversy, and the
forum state is otherwise convenient, due process will sometimes divest the state of the power to
have its courts render a valid judgment because the defendant has insufficient contacts. 100 S.Ct.
at 565 – 566. In focusing on a nonresident’s contacts, actual physical presence in the forum is not
always required. Rather, the focus is on whether the nonresident’s connections with the forum are
such that the nonresident should reasonably anticipate being hauled into court there and that the
nonresident purposefully directed a commercial product or other acts there. 100 S.Ct. at 567. Thus,
the mere unilateral activity of those in the state who claim some relationship with the nonresident
cannot satisfy the requirement of some contact, tie, or relation with the defendant. Kulko v. Superior
Court of California in & for City & County of San Francisco, 436 U.S. 84, 56 L.Ed.2d 132, 98
S.Ct. 1690 (1978); Walden v. Fiore, 571 U.S. 277, 188 L.Ed. 2d 12, 134 S.Ct. 1115 (2014).
Reasonable anticipation of being hauled into a Florida court has been found in a case involving a
contract in which a resident of Michigan agreed to have a contract construed in accordance with
Florida law. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 85 L.Ed.2d 528, 105 S.Ct. 2174 (1985).
Burger King was employed in Steel Warehouse of Wisconsin, Inc. v. Leach, 154 F.3d 712 (7th Cir.
1998), and Northern Grain Marketing, LLC v. Greving, 743 F.3d 487 (7th Cir. 2014). See also
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Hyatt International Corp. v. Coco, 302 F.3d 707, 717 (7th Cir. 2002) (noting difficulties, at times,
of distinguishing between contacts relevant to specific jurisdiction, i.e., in-state acts out of which
suit arises, and contacts relevant only to general jurisdiction, i.e., “prior unrelated acts”; particularly
challenging are settings in which suit arose with little in-state conduct but in which all this limited
conduct relevant to claims in suit would not have occurred but for earlier “multiple, unconnected
contacts” in state); Felland v. Clifton, 682 F.3d 665, 674 (7th Cir. 2012) (“the purposefuldirection/purposeful-availment inquiry depends in large part on the type of claim at issue,” with
contract and tort claims differentiated); Lexington Insurance Co. v. Hotai Insurance Co., Ltd., 938
F.3d 874 (7th Cir. 2019) (insurance policy containing worldwide territory-of-coverage clause and
option to defend insured clause is insufficient, by itself, to support specific jurisdiction). There
continues to be some uncertainty on how nonresident contacts are assessed for specific jurisdiction
purposes. That is, must a claim against a nonresident relate to the defendant’s acts prompting
liability that are directed at the state, or must a claim just relate to the defendant’s acts in the state.
To date, the weight of authority favors the need to focus on the acts prompting liability in-state.
Monco v. Zoltek Corp., 342 F.Supp.3d 829, 833 (N.D.Ill. 2018) (“focus on defendant’s own suitrelated contacts with the forum state”).
In Asahi Metal Industry Co. v. Superior Court of California, Solano County, 480 U.S. 102, 94
L.Ed.2d 92, 107 S.Ct. 1026 (1987), the Court was equally divided on whether a corporate
nonresident’s direction of a product toward a foreign state was sufficient for specific in personam
personal jurisdiction; the product had been placed into commerce with the nonresident’s awareness
that the stream of commerce might or would sweep the product into the forum state. The Asahi
ruling was neither clarified nor further refined significantly in J. McIntyre Machinery, Ltd. v.
Nicastro, 564 U.S. 873, 180 L.Ed.2d 765, 131 S.Ct. 2780 (2011) (plurality opinion does seemingly
limit use of stream-of-commerce doctrine). Cases employing Asahi in a stream-of-commerce
setting include Vandelune v. 4B Elevator Components Unlimited, 148 F.3d 943 (8th Cir. 1998);
Bridgeport Music, Inc. v. Still N The Water Publishing, 327 F.3d 472 (6th Cir. 2003) (nationwide
advertising); Jennings v. AC Hydraulic A/S, 383 F.3d 546 (7th Cir. 2004) (foreign company
advertising nationally through website and product sales via Florida distributors); Edelson v.
Ch’ien, 352 F.Supp.2d 861 (N.D.Ill. 2005) (active versus passive websites). Stream-of-commerce
ads involving websites that are sufficient to prompt specific personal jurisdiction typically require
not only some level of “interactivity” between the nonresident and forum residents but also
significant “voluntary contacts” with the forum, as by indicating it would ship products to the
forum. Illinois v. Hemi Group LLC, 622 F.3d 754, 760 (7th Cir. 2010); Advanced Tactical
Ordinance Systems, LLC v. Real Action Paintball, Inc. 751 F.3d 796 (7th Cir. 2014).
On minimum contacts involving a foreign parent corporation’s oversight of a wholly owned
subsidiary within the forum, see, e.g., Sternberg v. O’Neil, 550 A.2d 1105 (Del. 1988); Rains v.
PPG Industries, Inc., 359 F.Supp.2d 720 (S.D.Ill. 2004) (under Illinois long-arm statute, some basis
is needed for piercing corporate veil and attributing subsidiary’s torts to parent); Santora v.
Starwood Hotel & Resorts Worldwide, Inc., 580 F.Supp.2d 694 (N.D.Ill. 2008).
In intentional tort cases involving nonresident defendants, focus often centers on whether the
defendants purposefully directed their acts at the forum state. Walden, supra. Acts may involve
Internet conduct. In Tamburo v. Dworkin, 601 F.3d 693 (7th Cir. 2010), nonresidents who directed
blast e-mails and employed websites to defame and generate a consumer boycott against a known
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and named Illinois business were sufficient for specific personal jurisdiction, while a nonresident
who only received e-mail messages and reposted them, but did not know the target was in Illinois,
had insufficient contacts. See also Mobile Anesthesiologists Chicago, LLC v. Anesthesia Associates
of Houston Metroplex, P.A., 623 F.3d 440 (7th Cir. 2010); Felland, supra; Ariel Investments, LLC
v. Ariel Capital Advisors LLC, 881 F.3d 520, 522 (7th Cir. 2018) (“Knowing about a potential harm
in a particular state is not the same as acting in that state — and it takes the latter to permit personal
jurisdiction under state law”); Lexington Insurance Co. v. Hotai Insurance Co., Ltd., 938 F.3d 874
(7th Cir. 2019) (purposeful availment of benefits in state by nonresident is required even when
there is foreseeability of suit in state). In fact, “a physical geographical nexus is simply less
important in cases where the alleged harm occurred over the Internet.” uBid, Inc. v. GoDaddy
Group, Inc., 623 F.3d 421, 431, 433 (7th Cir. 2010) (recognizing its decision on personal
jurisdiction “does not provide crisp, bright lines for district courts and litigants”).
Assuming a nonresident has sufficient contacts, ties, or relations, specific in personam personal
jurisdiction still may be exercised only if there is found a proper balance among other relevant
factors. Those other factors include the burden on the defendant, the interests of the forum state,
the plaintiff’s interest in obtaining relief, the interstate judicial system’s interest in obtaining the
most efficient resolution of controversies, and the shared interests of relevant states in furthering
fundamental substantive social policies. Woodson, supra; Felland, supra. See, e.g., Labtest
International, Inc. v. Centre Testing International Corp., 766 F.Supp.2d 854 (N.D.Ill. 2011) (even
if Chinese company had minimum contacts with Illinois, exercise of jurisdiction would be unfair
to company when its infringing acts occurred in China and Illinois had no strong interest in
adjudicating dispute); Primack v. Pearl B. Polto, Inc., 649 F.Supp.2d 884, 891 (N.D.Ill. 2009)
(nonresident had “limited commercial activity” in Illinois, would likely no longer do business in
Illinois, and would be disproportionally burdened by traveling to Illinois given its limited acts).
When a claimant has two or more claims against a single nonresident defendant, courts usually
determine that specific personal jurisdiction is a claim-specific inquiry when the different claims
arose out of different contacts, relying on Seiferth v. Helicopteros Atuneros, Inc., 472 F.3d 266,
274 (5th Cir. 2006). Thus, when the multiple claims arise out of different forum contacts of the
defendant, a plaintiff “must establish specific jurisdiction for each claim.” Id. See Gatekeeper Inc.
v. Stratech Systems, Ltd., 718 F.Supp.2d 664 (E.D.Va. 2010) (absent general jurisdiction, specific
jurisdiction needed for each claim). When the claims all arise out of the same conduct, individual
inquiries into each separate claim are usually deemed unnecessary.
When a claimant has factually related claims against two or more nonresidents who are part of
a single entity, the nonresidents cannot be treated as a group “under the umbrella” of the entity.
Rather, each defendant’s contact must be assessed separately. Kinslow v. Pullara, 538 F.3d 687,
693 (7th Cir. 2008).
When similar claims are presented by resident and nonresident claimants against a nonresident
defendant, there may be specific jurisdiction only for the residents. Even where the defendant
would suffer no inconvenience, the forum has a strong interest in applying its law, and the forum
is the most convenient location for all the claims to be tried together. Britol-Myers Squibb Co v.
Superior Court of California, San Francisco County, ___ U.S. ___, 198 L.Ed.2d 395, 137 S.Ct.
1773 (2017).
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F. [3.13] Jurisdiction by Necessity
There may be instances in which personal jurisdiction will arise by necessity, that is, in which
judicial authority over a nonresident defendant directly or indirectly is deemed quite important but
no traditional basis for that authority can otherwise be established. The U.S. Supreme Court has yet
to rule on such a personal jurisdiction foundation. The concept of personal jurisdiction by necessity
is important in circumstances in which several related claims could not otherwise be joined together
in one forum but such a joinder would be particularly beneficial. Shaffer v. Heitner, 433 U.S. 186,
53 L.Ed.2d 683, 97 S.Ct. 2569, 2584 (1977) (not considering case involving plaintiff’s claims to
property when no other forum was available to plaintiff); Helicopteros Nacionales de Colombia,
S.A. v. Hall, 466 U.S. 408, 80 L.Ed.2d 404, 104 S.Ct. 1868 (1984) (declining to consider doctrine
of jurisdiction by necessity as potentially far-reaching modification of existing law in absence of
more complete record).
Recognition of this form of personal jurisdiction would be founded on the desire to ensure that
complaining parties have the ability to join all or most related claims somewhere, even though not
all of the defendants have sufficient contacts with or are otherwise subject to the forum state’s
authority. Such personal jurisdiction would resemble the power recognized in a federal statutory
interpleader action. 28 U.S.C. §§1335, 2361. Interpleader is available to assist property holders in
resolving all, and usually conflicting, claims to certain property in a single forum so that multiple
payments and conflicting judgments can be avoided. It has been suggested that personal jurisdiction
by necessity might encompass cases involving multiple defendants who do not all have minimum
contacts with a single state, cases in which the plaintiff would be confronted in alternative forums
with adverse choice-of-law provisions or statutes of limitation, or perhaps even cases in which the
plaintiff cannot afford to travel to a forum with which the defendant has minimum contacts. Lea
Brilmayer, AN INTRODUCTION TO JURISDICTION IN THE AMERICAN FEDERAL
SYSTEM, p. 35 (1986).
Jurisdiction by necessity principles are similar to the principles underlying “status” jurisdiction
recognized in Pennoyer v. Neff, 95 U.S. 714, 734, 24 L.Ed. 565 (1877), in which the court stated,
while referencing divorce:
To prevent any misapplication of the views expressed in this opinion [regarding the
Fourteenth Amendment], it is proper to observe that we do not mean to assert, by any
thing we have said, that a State may not authorize proceedings to determine the status
of one of its citizens towards a non-resident, which would be binding within the State,
though made without service of process or personal notice to the non-resident. The
jurisdiction which every State possesses to determine the civil status and capacities of
all its inhabitants involves authority to prescribe the conditions on which proceedings
affecting them may be commenced and carried on within its territory. [Emphasis in
original.]
While the U.S. Supreme Court has yet to elaborate on such jurisdiction beyond marital
dissolution, many lower courts, both federal and state, have recognized that the status exception of
Pennoyer may be applied to parental rights termination decisions and to child custody
determinations. State of Utah ex rel. W.A. v. State of Utah, 63 P.3d 607 (Utah 2002) (reviewing
federal and state precedents).
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III. MANNER OF DELIVERING NOTICE
A. [3.14] In General
In a federal district court, a civil action is commenced upon the filing of a complaint.
Fed.R.Civ.P. 3. Upon filing, the clerk of court has the duty to issue to the plaintiff a signed summons
for service on the defendant(s). Fed.R.Civ.P. 4(b). The plaintiff is then responsible for prompt
service of the summons and a copy of the complaint on each defendant. Fed.R.Civ.P. 4(b), 4(c). If
a new defending party is later joined, an additional summons and pleading will need to be served.
See, e.g., Fed.R.Civ.P. 14(a) (summons and third-party complaint served on third-party defendant).
Prompt service is usually governed by Fed.R.Civ.P. 4(m). See, e.g., Coleman v. Milwaukee Board
of School Directors, 290 F.3d 932 (7th Cir. 2002) (examining what constitutes “good cause” that
allows service of process beyond 120 days after filing). Service by publication is usually allowed
only after there was reasonable diligence in attempting personal service. Cunningham v. Montes,
883 F.3d 688 (7th Cir. 2018) (using Wisconsin law).
The form of the summons typically is governed by Fed.R.Civ.P. 4(a). This rule contains
requirements such as the signature of the clerk, the names of the court and the parties, the name
and address of the plaintiff’s attorney, the time within which a response is needed, and the
possibility of a judgment by default.
The summons and complaint usually are served by a person who is not a party and who is at
least 18 years of age. Fed.R.Civ.P. 4(c)(2). In certain cases, a party may request that service be
undertaken by a United States marshal, a deputy United States marshal, or a person specially
appointed by the court. Fed.R.Civ.P. 4(c)(3). Individual defendants or defendants who are
corporations, partnerships, or unincorporated associations may be served pursuant to the law of the
state in which the federal court sits. Fed.R.Civ.P. 4(e)(1), 4(h)(1)(A). Amendments to Fed.R.Civ.P.
4 in 1993 significantly reduced the instances in which a federal court summons will be formally
served by enhancing the cost-saving practice begun in 1983 of enabling plaintiffs to secure from
defendants through first-class mail waivers of otherwise required notice. Fed.R.Civ.P. 4(d). Now,
individual, corporate, and association defendants that magnify costs by requiring formal, and more
expensive, service of process not necessary to achieve full notice are required to bear the wasteful
expenses, including attorneys’ fees. Fed.R.Civ.P. 4(d)(2).
The person serving process must make proof of service to the court promptly and at least within
the time permitted for response. However, failure to provide this proof does not affect the validity
of the service. Fed.R.Civ.P. 4(l). Strong and convincing evidence can be used to refute a process
server’s identification. Sikhs for Justice v. Badal, 736 F.3d 743, 747 (7th Cir. 2013).
Sections 3.15 – 3.22 below examine the means by which service of process can be made
formally on differing types of defending parties, the time limits on service, and the effects of
immunity and fraud or force on service. The manner of delivering notice of a federal action is a
matter governed by federal law; however, federal law at times incorporates state law. See, e.g.,
Hanna v. Plumer, 380 U.S. 460, 14 L.Ed.2d 8, 85 S.Ct. 1136 (1965) (substituted service of process
per former Fed.R.Civ.P. 4(d)(1) permissible in diversity suit even though state law required in-hand
service); Fed.R.Civ.P. 4(e)(1) (state law on service of process may be followed with nonresident
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defendants served within or outside state in which federal court sits). To be effective, formal service
of process must be made in the precise manner prescribed by law; actual knowledge of a lawsuit
without service that is appropriate under prevailing guidelines will not confer personal jurisdiction.
Mid-Continent Wood Products, Inc. v. Harris, 936 F.2d 297 (7th Cir. 1991); Fed.R.Civ.P. 12(b)(5)
(insufficiency of service of process is defense to civil action). Factual disputes about how service
was made may need to be resolved at a “live hearing.” Durukan America, LLC v. Rain Trading,
Inc., 787 F.3d 1161, 1164 (7th Cir. 2015).
B. [3.15] Service on Competent Individual
Service of summons and complaint on an individual defendant other than an infant or an
incompetent may be accomplished in a number of ways. Service may be made by delivery of the
papers to the individual personally or by leaving copies “at the individual’s dwelling or usual place
of abode with someone of suitable age and discretion who resides there.” Fed.R.Civ.P. 4(e)(2).
Service also may be made by delivering summons and complaint to an agent authorized by
appointment or by law to receive service of process. Id. The issue of agency is one of federal, not
state, law. An extreme example of agency authorized by appointment is found in National
Equipment Rental, Ltd. v. Szukhent, 375 U.S. 311, 11 L.Ed.2d 354, 84 S.Ct. 411 (1964), in which
Michigan residents were found to have authorized by contract a New York resident as their agent
for the purpose of accepting process though the New Yorker was not acquainted with the Michigan
defendants and may, in fact, have been related to an officer of the plaintiff corporation. Agency
authorized by law was found in the unusual case Hess v. Pawloski, 274 U.S. 352, 71 L.Ed. 1091,
47 S.Ct. 632 (1927), in which a state statute deemed the operation of an automobile by a nonresident
within the state to constitute an appointment of the state registrar of motor vehicles to receive
service of process in any case growing out of an accident or collision.
Regardless of the state of residency, an individual defendant may be served pursuant to the law
of the state in which the district court is held or in which service is effected. Fed.R.Civ.P. 4(e)(1).
Applicable Illinois law on serving individuals includes 735 ILCS 5/2-203 and 5/2-208.
C. [3.16] Service on Corporation, Partnership, or Unincorporated Association
Service on commercial entities is addressed in Fed.R.Civ.P. 4(h), although these defendants,
like individuals, have a duty to avoid unnecessary service of process costs and to agree to receive
notice by mail. Fed.R.Civ.P. 4(d)(2). Service on an entity may be done formally pursuant to the
law of the state in which the district court is located or in which service is effected. Fed.R.Civ.P.
4(h)(1). Applicable Illinois law on serving entities includes 735 ILCS 5/2-204 through 5/2-205.1.
Service may also be made on an officer or an agent authorized to receive service of process.
Fed.R.Civ.P. 4(h)(1)(B). Agent authority cannot be by apparent authority. Annuity Plan of
International Union of Operating Engineers Local No. 649 v. DEM/EX Group, Inc., No. 08-1049,
2008 WL 4491951 (C.D.Ill. Oct. 2, 2008). Subsidiary corporations are not necessarily agents of
their owner corporations. In re Subpoena to Huawei Technologies Co., 720 F.Supp.2d 969 (N.D.Ill.
2010) (multipronged test used involving one corporation’s control over other corporation). Parent
corporations are not necessarily agents of their subsidiary corporations. Eco Pro Painting, LLC v.
Sherwin-Williams Co., 807 F.Supp.2d 732 (N.D.Ill. 2011) (corporate formalities observed and no
unusually high degree of control by parent).
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D. [3.17] Service on Infant or Incompetent Person
Service of summons and complaint on an infant or an incompetent person may be done by
delivery in the manner prescribed by the law of the state in which service is made. Fed.R.Civ.P.
4(g). There appear to be no special Illinois provisions generally dealing with service on infants or
incompetents. See, e.g., ILLINOIS CIVIL PRACTICE: OPENING THE CASE §8.45 (IICLE®,
2019). Thus, service usually is accomplished by leaving the necessary papers at the defendant’s
usual place of abode with some person of the family 13 years of age or older and informing that
person of the contents of the papers and mailing a second set of papers to the defendant’s usual
place of abode. 735 ILCS 5/2-203(a). Service on an infant or incompetent outside the country is
addressed in Fed.R.Civ.P. 4(f)(2)(A) and 4(f)(2)(B), as demanded by Fed.R.Civ.P. 4(g).
E. [3.18] Service on United States and Its Officers and Agencies
Effective service of summons and complaint on the United States as a defendant requires the
delivery of the necessary papers to the U.S. attorney (or assistant U.S. attorney or designated
clerical employee) for the judicial district in which the civil action is commenced. Fed.R.Civ.P.
4(i)(1)(A). Service further requires sending a copy of the summons and complaint by registered or
certified mail to the Attorney General of the United States in Washington, D.C. Fed.R.Civ.P.
4(i)(1)(B). When the civil action is directed against the validity of an order issued by a federal
officer or agency not made a party, effective service further requires sending a copy of the summons
and complaint by registered or certified mail to that officer or agency. Fed.R.Civ.P. 4(i)(1)(C).
When an officer or employee of the United States is sued in “an individual capacity” for conduct
occurring “in connection with duties performed on the United States’ behalf,” even if no “official
capacity” is alleged, service must also be made on the United States as well as on the officer or
employee. Fed.R.Civ.P. 4(i)(3).
When the defendant is an officer or agency of the United States, service is made by serving the
United States as described above as well as by sending a copy of the summons and of the complaint
to the officer or agency by registered or certified mail. Fed.R.Civ.P. 4(i)(2).
Many federal agencies have promulgated regulations on the procedures for acceptance of
service of process in matters involving the agency or its employees (in whatever capacity). These
regulations can cover acceptances both in person and by mail.
F. [3.19] Service on State and Local Governments
Service of summons and complaint on a state or municipal corporation or on a related
governmental organization may be made by delivery of the papers to the relevant chief executive
officer or by delivery in the manner prescribed by the law of the state. Fed.R.Civ.P. 4(j)(2). In
Illinois, in actions against public, municipal, governmental, and quasi-municipal corporations,
summons may be served by leaving a copy with the chairperson of the county board or county clerk
in the case of a county, with the mayor or city clerk in the case of a city, with the president of the
board of trustees or village clerk in the case of a village, with the supervisor or town clerk in the
case of a town, and with the president or clerk or other corresponding officer in the case of any
other public, municipal, governmental, or quasi-municipal corporation or body. 735 ILCS 5/2-211.
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G. [3.20] Service in Foreign Country
When service of process is to be effected on a party (not an infant or an incompetent person)
in a foreign country, service may be accomplished pursuant to “any internationally agreed means
of service that is reasonably calculated to give notice,” such as the means authorized by the Hague
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial
Matters (see www.hcch.net/index_en.php?act=conventions.text&cid=17 for full text).
Fed.R.Civ.P. 4(f)(1). In addition, when internationally agreed means are nonexistent or are not
exclusive, service on a party in a foreign country may be accomplished in the manner prescribed
by the law of the foreign country as long as notice is reasonably assured (Fed.R.Civ.P. 4(f)(2)(A))
or may be as directed by the foreign authority in response to a letter rogatory as long as notice is
reasonably assured (Fed.R.Civ.P. 4(f)(2)(B)). Service may be as directed by order of the district
court as long as such an order is not prohibited by international agreement (Fed.R.Civ.P. 4(f)(3)).
See, e.g., Williams v. Advertising Sex LLC, 231 F.R.D. 483 (N.D.W.Va. 2005) (e-mail was
authorized alternative means for service on defendants in Australia).
H. [3.21] Time Limits on Service
Service of summons and complaint in a civil action in a federal district court usually must be
completed within 120 days of the filing of the complaint. If service is not completed within this
time, dismissal without prejudice will usually follow unless the party on whose behalf service of
process was required shows good cause. See, e.g., United States v. Ligas, 549 F.3d 497 (7th Cir.
2008); Cardenas v. City of Chicago, 646 F.3d 1001 (7th Cir. 2011) (dismissal with prejudice as no
service for year and statute of limitations had run). This limit does not apply to certain forms of
service on a party in a foreign country. Fed.R.Civ.P. 4(m).
I. [3.22] Effects of Immunity and Fraud or Force
The doctrine of immunity from service of process shields a nonresident served in a state if
presence in the state was prompted by a judicial or quasi-judicial proceeding. The doctrine is
founded on caselaw that is based on the perceived necessities of judicial administration and not on
the personal rights of nonresidents. Immunity is said to encourage voluntary attendance by parties
and witnesses. Lamb v. Schmitt, 285 U.S. 222, 76 L.Ed. 720, 52 S.Ct. 317 (1932). Immunity may
also be authorized by statute. Thus, 22 U.S.C. §§254d and 288d provide for immunity to certain
representatives of foreign governments, their families, and members of their households. In contrast
to federal practice, no immunity from service of process may exist in Illinois unless statutes
explicitly provide for it. ILLINOIS CIVIL PRACTICE: OPENING THE CASE §8.48 (IICLE®,
2019).
Service of process is also ineffective if compliance with the legal guidelines on service is
accomplished with force or fraud. Thus, if a plaintiff tricks the defendant into entering the forum
state and then serves the defendant, any subsequent judgment seemingly is subject to attack. See,
e.g., Wyman v. Newhouse, 93 F.2d 313 (2d Cir. 1937). The expansion of in personam personal
jurisdiction has eliminated much of the incentive for plaintiffs to resort to fraud or force to seek to
effect service of process.
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The immunity, as well as the fraud or force principles found in federal caselaw, have been the
subject of some dispute. For general discussion, see 4A Charles Alan Wright et al., FEDERAL
PRACTICE AND PROCEDURE §§1076 – 1081 (3d ed. 2002).
In the Illinois circuit courts, immunity under the fiduciary-shield doctrine (protecting a
nonresident employee whose presence in Illinois is due to employment and not to personal interest)
has been recognized as part of the due-process limits within the Illinois Constitution. Rollins v.
Ellwood, 141 Ill.2d 244, 565 N.E.2d 1302, 152 Ill.Dec. 384 (1990). This immunity operates even
when the state long-arm statute and the federal due-process standards have been met and can be
used as a defense to personal jurisdiction sought in a civil action in a federal district court. Rice v.
Nova Biomedical Corp., 38 F.3d 909, 912 (7th Cir. 1994); Hach Co. v. Hakuto Co., 784 F.Supp.2d
977, 984 (N.D.Ill. 2011) (fiduciary-shield doctrine, however, is “a curious thing when one takes
even a quick look at Illinois’s long-arm statute,” which allows personal jurisdiction to extent
permitted by federal constitution); Hundt v. DIRECTSAT USA, LLC, No. 08 C 7238, 2010 WL
1996590, *6 (N.D.Ill. May 17, 2010) (fiduciary-shield protection can be negated by individual’s
“discretionary” acts within forum); Fletcher v. Doig, 125 F.Supp.3d 697 (N.D.Ill. 2014) (applying
Rollins, supra).
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I. [4.1] SCOPE OF CHAPTER
This chapter addresses Federal Rules of Civil Procedure 17 – 22 and 24 – 25. The chapter
organization is based on strategic considerations that arise during the logical and chronological
development of a lawsuit. The authors wish to exhort counsel who are faced with anything beyond
the simplest of questions under these rules to consult the standard treatises in the area: James Wm.
Moore et al., MOORE’S FEDERAL PRACTICE (3d ed.), and Charles Alan Wright et al.,
FEDERAL PRACTICE AND PROCEDURE (multivolume set, year and edition vary by volume).

II. SELECTION OF PARTIES TO THE ACTION
A. Capacity To Sue or Be Sued
1. [4.2] Individuals
The capacity of a party “to sue or be sued” is initially determined by Fed.R.Civ.P. 17(b), which
requires further reference to the law of one or more states. In the case of an individual, Rule 17(b)
provides that the law of the state of the individual’s “domicile” governs the capacity to sue or be
sued. While in the ordinary course this rule seems simple enough, it is conceivable that an issue
might arise as to which of two or more states is the party’s domicile, in which case a choice-of-law
problem may arise because Rule 17 does not define “domicile.”
2. [4.3] Representatives
The “capacity” of an individual suing or being sued on behalf of another in a representative
capacity is determined by the law of the forum state rather than by the law of that person’s domicile.
Thus, Illinois law will determine whether a state officer, guardian, executor, administrator, or other
representative has the requisite capacity to bring an action in a federal court in Illinois regardless
of the representative’s domicile. Fed.R.Civ.P. 17(b)(3).
3. [4.4] Minors and Incompetents
While Fed.R.Civ.P. 17(b) provides the initial guidelines for measuring the capacity of
individuals, Rule 17(c) provides for some further means of facilitating suits by certain classes of
individuals customarily incapacitated by state law (i.e., minors and incompetents). This rule
provides, in short, that one who already is a representative of a minor or an incompetent may sue
on that party’s behalf and, further, that a minor or an incompetent who does not already have a
representative may sue by
(A) a general guardian;
(B) a committee;
(C) a conservator; or
(D) a like fiduciary. Fed.R.Civ.P. 17(c).
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Whether the action should be brought in the name of the incapacitated person or in the name of the
representative, however, must be determined by the law of the forum state.
28 U.S.C. §1332(c)(2) expressly provides that representatives of decedents, incompetents, or
infants are deemed citizens of the state of citizenship of the parties they represent.
In T.W. v. Brophy, 124 F.3d 893 (7th Cir. 1997), the Seventh Circuit held that a self-appointed
next friend had no standing to sue on behalf of the minor plaintiffs. Writing for the court, Judge
Posner stated the rule for determining suitable special representatives of minors:
[W]e think the proper rule is that the next friend must be an appropriate alter ego for
a plaintiff who is not able to litigate in his own right; that ordinarily the eligibles will
be confined to the plaintiff’s parents, older siblings (if there are no parents), or a
conservator or other guardian, akin to a trustee; that persons having only an
ideological stake in the child’s case are never eligible. 124 F.3d at 897.
4. [4.5] Corporations
Fed.R.Civ.P. 17(b)(2) further provides that the law of the state where a corporation is organized
determines the corporation’s capacity to sue or be sued. Since most states give their corporations
the power to sue or be sued, capacity of corporate parties is not often an issue. In one circumstance,
however, Illinois law may have an effect on the ability of a foreign corporation to bring suit in a
federal court. Section 13.70 of the Business Corporation Act of 1983, 805 ILCS 5/1.01, et seq.,
provides that a foreign corporation that transacts business in Illinois without authority may not
bring an action in an Illinois court until it obtains such authority. 805 ILCS 5/13.70(a). Section
13.70 also allows a corporation, having failed to obtain authority to transact business in Illinois, to
defend an action against it, but bars such a corporation from maintaining a civil action in Illinois.
805 ILCS 5/13.70(b).
This provision has been applied in diversity cases to stay claims brought by a noncertificated
corporation. See, e.g., Southeast Guaranty Trust Co. v. Rodman & Renshaw, Inc., 358 F.Supp.
1001, 1010 (N.D.Ill. 1973). Accordingly, prudence requires a practitioner contemplating suit on
behalf of a foreign corporation to determine the client’s status and, when necessary, to obtain a
certificate.
5. [4.6] Partnerships and Unincorporated Associations
Fed.R.Civ.P. 17(b) further provides that while partnerships and unincorporated associations
have capacity to bring federal claims in federal courts in their own names, their ability to sue or be
sued on state law claims is determined by the law of the forum state. Under the Illinois Code of
Civil Procedure, 735 ILCS 5/1-101, et seq., the ground rules are that (a) an unincorporated
association (other than a partnership) “may sue and be sued” in the association’s name (735 ILCS
5/2-209.1) and (b) a partnership “may sue or be sued” in the names of the partners as individuals
doing business as the partnership, in the firm name, or both (735 ILCS 5/2-411(a)). But see Hawkins
VMR Joint Venture v. Rowbec, Inc., 835 F.Supp. 1091 (N.D.Ill. 1993) (holding that joint venture
does not have capacity to file suit in its own name). The author believes Hawkins is inconsistent
with 735 ILCS 5/2-209.1.
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Associations and not-for-profit corporations do not have standing under Article III of the U.S.
Constitution to sue for damages suffered by their members, but they may seek injunctive relief for
their members. National Association of Realtors v. National Real Estate Ass’n, 894 F.2d 937, 941
(7th Cir. 1990). In Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333, 53
L.Ed.2d 383, 394, 97 S.Ct. 2434 (1977), the Court explained that an association has standing to
bring suit on behalf of its members when (a) its members would otherwise have standing to sue in
their own right, (b) the interests it seeks to protect are germane to the organization’s purpose, and
(c) neither the claim asserted nor the relief requested requires the participation of individual
members. See also Sanner v. Board of Trade of City of Chicago, 62 F.3d 918 (7th Cir. 1995)
(association does not have standing to seek antitrust damages on behalf of its members).
There is an exception to the third prong of the test articulated in Hunt, supra. The Supreme
Court held that when Congress passed the Worker Adjustment and Retraining Notification Act
(WARN Act), Pub.L. No. 100-379, 102 Stat 890 (1988), it intended to abrogate that particular
standing limitation. See United Food & Commercial Workers Union Local 751 v. Brown Group,
Inc., 517 U.S. 544, 134 L.Ed.2d 758, 116 S.Ct. 1529, 1536 (1996). Pursuant to United Food, a
union is permitted to sue under the WARN Act for damages running solely to its workers even
though such a claim normally would require the participation of the union members and thus would
run afoul of the third prong of Hunt’s test for associational standing. See id.
The most serious problems involved in bringing actions by or against such entities in federal
court, however, arise not under Rule 17, but rather in diversity cases under the rule of Strawbridge
v. Curtiss, 7 U.S. (3 Cranch) 267, 2 L.Ed. 435 (1806) (see §1.37 of this handbook), and 28 U.S.C.
§1332. Those rules provide that there must be complete diversity as to all plaintiffs on the one hand
and all defendants on the other. The rule is that no matter who the proper named party is, the
“citizenship” of a partnership or unincorporated association is measured by the citizenship of all of
its partners or members. Hence, the existence of a single partner or association member (even one
not a named party and not required to be a named party) who is nondiverse as to a single opposing
party will defeat diversity jurisdiction. This rule also applies to limited partnerships, in which
citizenship is measured by the citizenship of both the general and limited partners. Carden v.
Arkoma Associates, 494 U.S. 185, 108 L.Ed.2d 157, 110 S.Ct. 1015 (1990).
See also Fellowes, Inc. v. Changzhou Xinrui Fellowes Office Equipment Co., 759 F.3d 787,
789 – 790 (7th Cir. 2014) (Chinese seller treated as partnership and considered citizen of every
state in which any “member” was citizen).
6. [4.7] Violation of Capacity Requirement
Failure to raise a lack of capacity defense in a responsive pleading constitutes waiver. Swaim
v. Moltan Co., 73 F.3d 711, 718 (7th Cir. 1996). A cure of a capacity deficiency relates back to the
time of filing. 4 MOORE’S FEDERAL PRACTICE §17.20[3].
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B. Real Party in Interest
1. [4.8] In General
Close questions can arise as to whether a right being asserted is that of a representative or of
the person being represented. In order to ensure a “true” alignment of parties and representation of
interests, the rules provide, in effect, that an action must be prosecuted in the name of the party
who, by the substantive law, has the right sought to be enforced. This doctrine is embodied in
Fed.R.Civ.P. 17(a), which provides that “[a]n action must be prosecuted in the name of the real
party in interest.” The rule further provides that certain designated kinds of representatives may sue
in their own name without joining as a plaintiff the person for whose benefit the action is brought.
2. [4.9] Representative Parties
Historically, representatives (such as receivers, representatives of a class, guardians, trustees,
executors, and administrators) were held to be the real party in interest when their relationship with
the party they represented was more than a formality. Different tests, however, appear to apply to
different kinds of representatives. The test for a trustee is now clear — the issue is whether the
trustee “possesses certain customary powers to hold, manage, and dispose of assets for the benefit
of others.” Navarro Savings Ass’n v. Lee, 446 U.S. 458, 64 L.Ed.2d 425, 100 S.Ct. 1779, 1783
(1980) (Massachusetts business trust); Goldstick v. ICM Realty, 788 F.2d 456, 458 (7th Cir. 1986)
(real estate investment trust). If so, then the trustee is the real party in interest whose citizenship is
determinative for diversity purposes. If not, the citizenship of the various beneficiaries controls.
Before 1988, various judicial views of who the real party in interest was in suits by
representatives of decedents, infants, and incompetents were discussed at length. Congress
curtailed much of the uncertainty regarding such representatives’ citizenship with the 1988
amendment to 28 U.S.C. §1332(c)(2), which now expressly provides that the citizenship of the
decedent, infant, or incompetent controls. Some uncertainty remains, however, for other
representative parties, and counsel is well advised to review closely the representative’s statutory
and/or documentary grant of authority and recent decisions. See, e.g., Northern Trust Co. v. Bunge
Corp., 899 F.2d 591 (7th Cir. 1990) (corporation is not real party in interest when suing as
representative of shareholders). But see F. & H.R. Farman-Farmaian Consulting Engineers Firm
v. Harza Engineering Co., 882 F.2d 281 (7th Cir. 1989) (shareholder-managing director of
expropriated Iranian corporation was real party in interest in suit to recover debt owed to
corporation).
3. [4.10] Assignees
Fed.R.Civ.P. 17, as applied, makes the assignee of a right rather than the assignor the real party
in interest whose citizenship is material for determining diversity. However, 28 U.S.C. §1359
specifically prohibits assignments made to “manufacture” diversity jurisdiction. In that case, the
nondiverse assignor is deemed the real party in interest. On the other hand, as long as there is
diversity when the case is filed, an assignment to a nondiverse party during an action generally will

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

4—7

§4.11

FEDERAL CIVIL PRACTICE

not defeat jurisdiction. See Freeport-McMoRan, Inc. v. K N Energy, Inc., 498 U.S. 426, 112
L.Ed.2d 951, 111 S.Ct. 858 (1991). A pre-suit assignment made to destroy diversity jurisdiction is
not prohibited by 28 U.S.C. §1359. See 4 MOORE’S FEDERAL PRACTICE §17.13[5]. Generally,
the only time the substitution or joinder of a new party will affect diversity jurisdiction is when the
new party should have been in the case originally as an indispensable party under Fed.R.Civ.P. 19.
Courts generally are reluctant to invoke the collusive assignment rule of 28 U.S.C. §1359. For
example, the Seventh Circuit found that a parent-subsidiary assignment was not for the purpose of
creating diversity jurisdiction even though the relationship between assignor and assignee and the
timing of the assignment “emit[ted] an odor of collusion.” Herzog Contracting Corp. v. McGowen
Corp., 976 F.2d 1062, 1067 (7th Cir. 1992).
No analogy to Rule 17(a) exists in the Illinois Code of Civil Procedure. To the extent that the
Code of Civil Procedure speaks to these kinds of questions at all, 735 ILCS 5/2-403 provides that
a bona fide assignee and owner of a nonnegotiable chose in action may sue thereon in his or her
own name and further that any action brought by one who is by contract or by operation of law
subrogated to the rights of another must be brought either in the name of or for the use of the
subrogee.
4. [4.11] Subrogees
Like an assignee, a subrogee generally is deemed the real party in interest unless there has been
a partial subrogation (i.e., when the insurer has not paid the full claim), in which case both the
subrogee and subrogor are real parties in interest, both of whose citizenships count for purposes of
determining complete diversity. Krueger v. Cartwright, 996 F.2d 928, 931 – 932 (7th Cir. 1993).
5. [4.12] Corporations
A 50-percent shareholder and guarantor of a corporation’s obligation is not a real party in
interest to assert the corporation’s claim. Weissman v. Weener, 12 F.3d 84 (7th Cir. 1993). In
Weissman, the Seventh Circuit also held that the district court had the authority to sua sponte
dismiss when the plaintiff was not the real party in interest under Fed.R.Civ.P. 17(a).
6. [4.13] Violation of Real-Party-in-Interest Requirement
A violation of the real-party-in-interest requirement of Fed.R.Civ.P. 17(a), in and of itself, is
not fatal since the rule expressly provides that a violation shall not be grounds for dismissal.
Generally, courts have held that the party seeking dismissal on the basis that the claimant is not the
real party in interest must bring that argument within a “reasonable” period of time in order to
afford the claimant the opportunity to join or substitute the real party in interest or to obtain that
party’s ratification of the commencement of the suit. RK Co. v. See, 622 F.3d 846, 850 (7th Cir.
2010). In RK, the Seventh Circuit affirmed that the real-party-in-interest doctrine is an affirmative
defense that may be waived if not raised with reasonable promptness. The court held that even
though the defendant immediately brought the issue to the attention of the trial court upon learning
that the plaintiff was not the real party in interest, the court held that the defendant had waived the
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claim. The court supported its holding by reasoning that greater diligence by the defendant would
have revealed the issue earlier, and by not discovering the issue until seven years after the lawsuit
was filed while in the midst of a trial, waiver had occurred. 622 F.3d at 851.
However, waiver may not apply in a diversity case in which the citizenship of the real party in
interest defeats the existence of diversity.
C. [4.14] Multiple Parties and Claims — Overview of Fed.R.Civ.P. 18 – 21
Fed.R.Civ.P. 18 – 21 deal with two distinct topics: (1) joinder of parties; and (2) joinder of
claims. Rules 19 and 20 attempt to inform a plaintiff with a federal claim against someone (1) what
additional parties may or must be joined as plaintiffs in asserting the claim and (2) what additional
persons may or must be joined as defendants.
Rule 18 assumes that the parties to the lawsuit are either those permitted or those made
mandatory by the operation of Rules 19 and 20. Assuming that everyone made a party to the lawsuit
is properly a party, and assuming that no one who must be made a party has been omitted, Rule 18
answers the question: “What different claims can each of the parties assert against each other in
one lawsuit?”
Rule 21 partially answers the question: “What is the legal effect of either the omission of
persons who may or must be parties to a lawsuit or the joinder of persons who might or must be
omitted?”
1. Indispensable and Necessary Parties (Fed.R.Civ.P. 19)
a. [4.15] Joinder (Fed.R.Civ.P. 19(a))
Fed.R.Civ.P. 19(a) sets forth the criteria for defining who are “Persons Required to Be Joined
if Feasible” and for determining what happens if such persons are not joined by the plaintiff. The
primary attributes of such persons are that they are subject to service of process, their joinder will
not destroy federal jurisdiction (by destroying otherwise complete diversity), and their interests in
the proceeding are such that it ultimately would be unjust for the case to proceed without them.
While the application of the factors articulated in Rules 19(a)(1) and 19(a)(2) can be difficult and
confusing, the simple fact is that this subsection has not produced a great deal of litigation. The
reason is that the consequence of “violating” Rule 19(a) is normally not dismissal but merely the
court-imposed joinder of the absent persons. As the rule states, if the adverse party does not join
such persons, the court can do it. Moreover, problems triggering Rule 19(a) arise rather infrequently
since a plaintiff normally will sue all potential defendants who may be served with process, whose
presence will not destroy federal jurisdiction, and who may be liable. Accordingly, the various
factors to be considered under Rules 19(a)(1) and 19(a)(2) in making the ultimate determination of
whether a particular person who can be joined should be joined are not analyzed here. The author
does recommend as an introduction to the subject the Seventh Circuit’s analysis and discussion in
Tankersley v. Albright, 514 F.2d 956, 965 – 968 (7th Cir. 1975). Basically, it appears that the
Seventh Circuit favors joinder of persons required to be joined if feasible.
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b. [4.16] Dismissal (Fed.R.Civ.P. 19(b))
Fed.R.Civ.P. 19(b) governs whether a case should be dismissed when an important potential
defendant cannot be served with process and/or cannot be joined without destroying federal
jurisdiction. When such a potential defendant is not named, an existing defendant may seek
dismissal of the entire case. Given the stakes, Rule 19(b) has produced a substantial amount of
precedent. Rule 19(b) articulates certain specific factors that must be examined and balanced by
the court to determine whether the case should be dismissed or whether it may proceed in the
absence of the nonjoined, nonjoinable potential party.
The Supreme Court has stated that Rule 19(b) must be viewed and applied “pragmatically.”
Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 19 L.Ed.2d 936, 88 S.Ct. 733,
743 n.16 (1968). This “pragmatic” approach to the rule generally has been construed as mandating
the construction and application of Rule 19(b) in such a way as to retain litigation rather than
dismiss it. See 7 Wright, FEDERAL PRACTICE AND PROCEDURE §1602; Tankersley v.
Albright, 80 F.R.D. 441, 445 – 446 (N.D.Ill. 1978). These views have become firmly embodied in
the law of the Seventh Circuit, as can be seen in Pasco International (London) Ltd. v. Stenograph
Corp., 637 F.2d 496 (7th Cir. 1980), which provides a lengthy and comprehensive analysis of Rule
19(b). It should be kept in mind that in many situations in which one might expect joinder, the
courts have nonetheless concluded that the absent party is not indispensable. See, e.g., Temple v.
Synthes Corp., 498 U.S. 5, 112 L.Ed.2d 263, 111 S.Ct. 315 (1990) (nondiverse joint tortfeasor not
indispensable party). The following propositions can be extracted from Pasco concerning the
balancing of and interplay between the four factors articulated in Rule 19(b) for the purpose of
determining whether to dismiss or proceed in the absence of an interested party who simply cannot
be joined:
1. The absence of an alternative forum for the plaintiff to pursue the chosen defendants
militates almost conclusively against dismissal; the existence of such an alternative forum is a much
less significant factor militating in favor of dismissal.
2. The fact that the absent party is a coconspirator, joint tortfeasor, or agent of the named
defendant does not militate in favor of dismissal.
3. The fact that an absent potential defendant is also a potential third-party defendant under
Fed.R.Civ.P. 14 cures any potential prejudice that might theoretically have been visited on the
named defendant by virtue of the plaintiff’s failure to join the absent party as a codefendant.
4. The absent party’s ability to intervene under Fed.R.Civ.P. 24(a) cures whatever prejudice
might accrue to that party by not being named as a codefendant.
5. A “clear” showing that a defendant would be prejudiced by the inability to procure the
testimony of the absent party by subpoena or under Rule 14 “may” be a “substantial consideration”
militating in favor of dismissal. Provident, supra, 637 F.2d at 504.
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6. A defendant’s claim that a plaintiff may not be able to obtain complete relief in the absence
of a potential defendant, even if true, will not militate strongly, if at all, toward dismissal.
The lengths to which courts will go to avoid dismissal under Rule 19 can be seen in the opinions
of Judge Marshall in General Electric Credit Corp. v. American National Bank & Trust Company
of Chicago, 562 F.Supp. 456 (N.D.Ill. 1983), and Judge Shadur in Instrumentalist Co. v. Marine
Corps League, 509 F.Supp. 323 (N.D.Ill. 1981). See also Casualty Indemnity Exchange v. Village
of Crete, 731 F.2d 457 (7th Cir. 1984), for the Seventh Circuit’s expansion of practical and policy
considerations militating against dismissal. Dismissals still occur, however, and those fact
situations that suggest indispensability in a practical sense have yielded the same legal result. See,
e.g., Schmidt v. E.N. Maisel & Associates, 105 F.R.D. 157 (N.D.Ill. 1985) (Leighton, J.) (all limited
partners are indispensable parties plaintiff in suit by some limited partners against general partner
for breach of partnership agreement). Accord Hagstrom v. Breutman, 572 F.Supp. 692 (N.D.Ill.
1983) (Will, J.). See also Water Technologies Corp. v. Calco, Ltd., 576 F.Supp. 767 (N.D.Ill. 1983)
(Roszkowski, J.) (patent holder is indispensable party in suit by patent licensee against alleged
infringer).
The Supreme Court in Temple, supra, confirmed that joint tortfeasors are not indispensable but
only permissive parties under Rule 19.
In Bagdon v. Bridgestone/Firestone, Inc., 916 F.2d 379, 382 (7th Cir. 1990), cert. denied, 111
S.Ct. 2257 (1991), the Seventh Circuit held that Rule 19 is not applied pragmatically in diversity
cases. This holding contrasts with the oft-repeated rule for federal question cases. In Bagdon, the
Seventh Circuit held that a corporation is an indispensable party that has to be joined in a
shareholder derivative claim. The court added that if the corporation was not willing to join
voluntarily, it could be added involuntarily as a defendant, which in this case would destroy
diversity.
But see Estate of Alvarez v. Donaldson Co., 213 F.3d 993 (7th Cir. 2000) (joinder of additional
defendants, some of whom were nondiverse, required dismissal because they were indispensable
under Rule 19); Sta-Rite Industries, Inc. v. Allstate Insurance Co., 96 F.3d 281 (7th Cir. 1996)
(holding that in-state insurer, whose presence would destroy diversity, that issued potentially
overlapping coverage with insurers, that were originally named as defendants, was indispensable
party under Rule 19).
c. [4.17] Raising Issue of Indispensability
An objection based on the absence of an indispensable party can be raised in a pleading, in a
pretrial motion, during the trial, and probably even for the first time on appeal. The authors believe
that the issue is best raised both in a responsive pleading and then as the subject of a motion (either
to compel joinder or to dismiss) at such time as the moving party has acquired sufficient information
to deal intelligently with the factors to be addressed under Fed.R.Civ.P. 19.

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

4 — 11

§4.18

FEDERAL CIVIL PRACTICE

2. [4.18] Permissive Joinder (Fed.R.Civ.P. 20)
As distinguished from the question of who must be joined, Fed.R.Civ.P. 20 takes up the
question of who may be joined. Persons may join as parties plaintiff if they assert a right of relief
arising out of the same transaction, occurrence, or series of transactions or occurrences and if any
question of law or fact common to the joined persons will arise. Conversely, persons may be joined
as defendants if a right to relief arising out of the same transaction, occurrence, or series of
transactions or occurrences is asserted against them and if any question of law or fact common to
all defendants will arise in the action.
It is probably not useful or even possible to give any kind of precise construction to the words
“transaction, occurrence, or series of transactions or occurrences” in Fed.R.Civ.P. 20(a). Perhaps
the most that can be said is that if there is some sort of logical or causal connection between a set
of facts, and the logical or causal connection militates toward a theory of liability, the set of facts
so connected is a part of the same occurrence, transaction, or series of occurrences or transactions.
What can also be said is that a common issue or question need not predominate in order to allow
for permissive joinder. Lee v. Cook County, Illinois, 635 F.3d 969, 971 (7th Cir. 2011).
Broad as it is, however, Rule 20 is not so broad that it could be used to force a party to bring
before the court a person who, while intimately involved in the transaction sued on, was sought to
be joined only because the plaintiff hoped to quasi-attach a debt owing from that party to the
primary defendant. See Intercon Research Associates, Ltd. v. Dresser Industries, Inc., 696 F.2d 53
(7th Cir. 1982).
3. [4.19] Misjoinder (Fed.R.Civ.P. 21)
Fed.R.Civ.P. 21 picks up the odds and ends as to what occurs if parties are not joined or are
misjoined. As stated in §4.16 above, if nonjoined (and nonjoinable) parties are found to be
indispensable, the action must be dismissed. Otherwise, misjoinder or nonjoinder usually is easily
remedied. Rule 21 states that misjoinder is not grounds for a dismissal. Parties will simply be added
or dropped by order of court. The order of court may be entered on the motion of any party or on
the court’s own initiative. Moreover, the misjoined claim may simply be severed and proceeded
with independently.
Rule 21 provides that “[o]n motion or on its own, the court may at any time, on just terms, add
or drop a party.” Fed.R.Civ.P. 21. In Newman-Green, Inc. v. Alfonzo-Larrain R., 854 F.2d 916, 924
(7th Cir. 1988), the Seventh Circuit (while denying that the federal appeals courts had that same
power) ruled that Rule 21 “empowers a district court to dismiss, at any stage of the proceedings, a
party whose presence destroys complete diversity, if such dismissal is necessary to preserve
diversity jurisdiction and would not harm other parties.” The Seventh Circuit acknowledged that
this holding is “in tension with the principle that the existence of federal jurisdiction depends on
the facts as they exist when the complaint is filed.” Id. The Supreme Court reversed that part of the
opinion, deciding that the Seventh Circuit did not have this same power to dismiss as is vested in
the district court, holding that even the circuit court may so dismiss a case but should do so
sparingly while being mindful of any prejudice to the remaining parties. Newman-Green, Inc. v.
Alfonzo-Larrain, 490 U.S. 826, 104 L.Ed.2d 893, 109 S.Ct. 2218, 2225 – 2226 (1989).
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Under Rule 21, a court can dismiss dispensable, nondiverse parties either before or after a final
judgment. Dexia Credit Local v. Rogan, 602 F.3d 879, 883 (7th Cir. 2010). The Seventh Circuit
has further explained that the effects of any dismissals under Rule 21 “are retroactive” and that “the
complaint is read as if the dismissed party had never been included.” Dexia Credit Local v. Rogan,
629 F.3d 612, 621 (7th Cir. 2010).
This rule, though of limited utility, can be used by plaintiffs or third-party plaintiffs to avoid
refiling in situations in which they discover the presence of a non-necessary, diversity-destroying
defendant early in the proceeding. This rule has been applied to preserve diversity jurisdiction in a
case in which, at the time of filing, complete diversity did not exist, but the nondiverse party
subsequently dropped out of the case due to settlement. See Wire v. Hussman, No. 03 C 5389, 2004
WL 723845 (N.D.Ill. Mar. 31, 2004). The court in Wire acknowledged the general rule that
diversity is determined at the time the action is filed, and if diversity does not exist, then it cannot
be created by a later event. 2004 WL 723845 at **2 – 3. However, the court held that it could find
no difference in principle between its ability to dismiss a dispensable nondiverse party to maintain
jurisdiction and the dismissal of a nondiverse party due to settlement and held that jurisdiction was
proper. 2004 WL 723845 at **3 – 4.
Retroactive application of Rule 21 at a late stage in the litigation, or even upon appeal, also
prevents the waste of time and resources that would be incurred if the parties had to return to the
district court on remand or refile their claims. Dexia Credit, supra, 629 F.3d at 621. Retroactive
application of Rule 21 similarly protects litigants whose claims might have been barred by the
statute of limitations, should they be forced to refile after a dismissal, by rendering their claims
timely. Lee v. Cook County, Illinois, 635 F.3d 969, 971 – 972 (7th Cir. 2011).
4. Joinder of Claims (Fed.R.Civ.P. 18)
a. [4.20] In General
Fed.R.Civ.P. 18 deals with joinder of claims. “Claims,” for purposes of this rule, usually can
be translated to mean “causes of action.” In making this translation, “causes of action” should be
given a broad reading. Joinder of claims and joinder of parties are two different animals. Basically,
the rule provides that a party may join as many claims as it has against an opposing party.
Although Rule 18 normally is characterized as permissive rather than mandatory, it
nevertheless has proved fatal to unasserted claims. In Harper Plastics, Inc. v. Amoco Chemicals
Corp., 657 F.2d 939 (7th Cir. 1981), a plaintiff-distributor brought an action against his supplier
for price discrimination under the Robinson-Patman Act, ch. 592, 49 Stat. 1526 (1936). The
plaintiff did not join (with the Robinson-Patman claim) a breach-of-contract claim that he was
permitted to join under Rule 18. The defendant manufacturer was successful in having the case
dismissed. The plaintiff then brought a state court action in which he asserted his breach-of-contract
claim. The supplier responded by filing yet another action in federal court to enjoin the distributor’s
prosecution of the breach-of-contract action. The Seventh Circuit affirmed the district court’s entry
of a permanent injunction forbidding the distributor from pursuing its breach-of-contract claim in
state court. It held that the judgment dismissing the distributor’s Robinson-Patman claim was res

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

4 — 13

§4.21

FEDERAL CIVIL PRACTICE

judicata with respect to all other claims arising out of the same transaction that the distributor could
have brought in its federal action under Rule 18 and found that the plaintiff could have brought the
breach-of-contract claim as a pendent claim in the prior federal case under Rule 18.
The simple lesson to be learned here is that all state claims against a defendant that arise out of
a particular set of facts ought to be brought simultaneously with, and pendent to, the asserted federal
claim. The subject of pendent claims is discussed more fully in §4.21 below.
b. [4.21] Supplemental Jurisdiction
In 1990, Congress passed the “supplemental jurisdiction” statute, 28 U.S.C. §1367, which both
codified and overruled 30 years of caselaw addressing federal jurisdiction over claims that were
neither founded on federal questions nor between parties of diverse citizenship. Before the
enactment of §1367, federal courts, using the doctrines of “pendent” and “ancillary” jurisdiction,
could hear a variety of different kinds of claims that had no independent basis for subject-matter
jurisdiction. These doctrines were used to permit the joinder of new claims and new parties to the
litigation.
The practical rationale for supplemental jurisdiction is the same as it was for ancillary and
pendent jurisdiction — to enable a single dispute to be resolved in one lawsuit rather than in
separate federal and state court cases. While the pendent and ancillary jurisdiction doctrines have
now been largely replaced with supplemental jurisdiction under §1367, the cases decided under
those doctrines are still important since the statute uses many of the same tests.
Before delving into the statute, it may be helpful to have a checklist of questions in mind.
1. How closely related is the state law claim to the federal claim?
2. Is federal jurisdiction based on diversity (28 U.S.C. §1332) or the existence of a federal
question (28 U.S.C. §1331)?
3. Does the new claim involve the joinder of an additional party?
4. Is the party seeking to bring an additional claim or join an additional party plaintiff or
defendant?
The answers to these questions will initially govern whether supplemental jurisdiction exists.
(1)

[4.22] Same case or controversy

The simplest supplemental jurisdiction issue arises when the plaintiff has a claim within the
district court’s original federal jurisdiction and wants to add another state law claim against the
same defendant. The initial test for supplemental jurisdiction over such a state law claim is whether,
under 28 U.S.C. §1367(a), the state claim is part of the “same case or controversy” as the federal
claim:
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(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise
by Federal statute, in any civil action of which the district courts have original
jurisdiction, the district courts shall have supplemental jurisdiction over all other
claims that are so related to claims in the action within such original jurisdiction that
they form part of the same case or controversy under Article III of the United States
Constitution. Such supplemental jurisdiction shall include claims that involve the
joinder or intervention of additional parties.
The “same case or controversy” requirement was developed by the Supreme Court in United
Mine Workers of America v. Gibbs, 383 U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130 (1966), and the
test under §1367 and Gibbs should be the same: Does the supplemental claim arise out of the same
common nucleus of operative facts as the federal claim? Each fact situation must be separately
evaluated. In the easy case, identical facts underlie both the federal and the state claims. The issue
gets progressively tougher as the supplemental claim becomes more attenuated. Because the same
case or controversy requirement under §1367 duplicates that announced by the Supreme Court in
Gibbs, pre-§1367 caselaw should be consulted. As a practical matter, counsel dealing with a
borderline situation should balance the benefits of federal jurisdiction with the time and expense of
fighting what may well be a losing motion to dismiss.
(2)

[4.23] In diversity cases — for plaintiffs

In diversity cases, supplemental jurisdiction is not involved when the plaintiff wants to bring
additional claims against a diverse defendant. Such other claims are part of the district court’s
original jurisdiction under the diversity statute, 28 U.S.C. §1332. In fact, a plaintiff may aggregate
claims against a diverse defendant, regardless of the relationship among the claims, in order to meet
the $75,000 amount-in-controversy requirement. See 15 MOORE’S FEDERAL PRACTICE
§102.108[1].
While supplemental jurisdiction does not come into play in a diversity case when the plaintiff
alleges additional claims against an existing defendant, it does come into play when a nondiverse
party would have to be joined in the litigation. 28 U.S.C. §1367(b) generally prohibits a plaintiff
from joining a nondiverse supplemental party. It also bars a plaintiff from asserting a claim against
a nondiverse supplemental party joined by a defendant:
(b) In any civil action of which the district courts have original jurisdiction founded
solely on section 1332 of this title [diversity], the district courts shall not have
supplemental jurisdiction under subsection (a) over claims by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil
Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule
19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when
exercising supplemental jurisdiction over such claims would be inconsistent with the
jurisdictional requirements of section 1332. Id.
The limitations in §1367(b) on a plaintiff’s ability to join or assert claims against a nondiverse
party is consistent with the Supreme Court’s decision in Owen Equipment & Erection Co. v.
Kroger, 437 U.S. 365, 57 L.Ed.2d 274, 98 S.Ct. 2396 (1978), which held that in a diversity case a
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district court could not exercise jurisdiction over a claim by the plaintiff against a nondiverse thirdparty defendant because to do so would violate the rule in Strawbridge v. Curtiss, 7 U.S. (3 Cranch)
267, 2 L.Ed. 435 (1806), requiring complete diversity of citizenship between all plaintiffs and all
defendants.
(3)

[4.24] In diversity cases — for defendants

While 28 U.S.C. §1367(b) all but completely prohibits a plaintiff in a diversity case from
joining a supplemental party or asserting a claim against a supplemental party joined by the
defendant, a defendant (or other non-plaintiff) in both diversity and federal question cases usually
can join such a party. Assuming that the “same case or controversy” requirement is satisfied,
§1367(b) imposes no separate limitations on the right of a defendant, third-party defendant, or
counter-defendant to assert claims against nondiverse supplemental parties. This rule reflects the
concern that a defendant who is “haled into court against his will” not be put to the burden of
litigating claims in multiple forums. Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 57
L.Ed.2d 274, 98 S.Ct. 2396, 2404 (1978).
(4)

[4.25] In federal question cases

Under 28 U.S.C. §1367, a plaintiff in a federal question case has far greater ability to join
supplemental parties than in a diversity case and greater rights than under a pendent jurisdiction
case. As provided in the last sentence of §1367(a), as long as the other requirements for
supplemental jurisdiction are met, a plaintiff in a federal question case can join a supplemental
party. In this respect, §1367(a) overrules the Supreme Court’s decisions in Finley v. United States,
490 U.S. 545, 104 L.Ed.2d 593, 109 S.Ct. 2003 (1989), and Aldinger v. Howard, 427 U.S. 1, 49
L.Ed.2d 276, 96 S.Ct. 2413 (1976), in which the Court held that a plaintiff could not join a pendent
party in a federal question case.
(5)

[4.26] Discretionary nature

Under the doctrines of pendent and ancillary jurisdiction, the district courts had discretion not
to take jurisdiction over the state claim. That rule continues under 28 U.S.C. §1367(c):
(c) The district courts may decline to exercise supplemental jurisdiction over a claim
under subsection (a) if —
(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates over the claim or claims over which the
district court has original jurisdiction,
(3) the district court has dismissed all claims over which it has original
jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons for declining
jurisdiction.
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The grounds for declining to exercise supplemental jurisdiction are identical to those articulated in
United Mine Workers of America v. Gibbs, 383 U.S. 715, 16 L.Ed.2d 218, 86 S.Ct. 1130 (1966),
and other pendent and ancillary jurisdiction cases. These grounds recognize that the federal courts
have limited jurisdiction and are intended to prevent a party from alleging a door-opening federal
claim just to get into federal court on a state claim.
As a general rule, in supplemental jurisdiction cases, the district court should dismiss a
supplemental state law claim when the federal claim is resolved before trial. See, e.g., Maguire v.
Marquette University, 814 F.2d 1213, 1218 (7th Cir. 1987). The Seventh Circuit has identified
three exceptions to the general rule under which the district court may keep the state claim: (a)
when the statute of limitations has run on the state claim and it would be time-barred if a new claim
were to be filed in state court; (b) when substantial judicial resources have already been expended
so that there would be a great duplication of effort by the state court; or (c) when it is clear how the
state claim can be decided, such as when it is frivolous. Sharp Electronics Corp. v. Metropolitan
Life Insurance Co., 578 F.3d 505, 514 – 515 (7th Cir. 2009).
(6)

[4.27] Statute of limitations

28 U.S.C. §1367(d) tolls the limitation period applicable to a supplemental claim while it is
pending in the federal case and for 30 days after the supplemental claim is dismissed:
(d) The period of limitations for any claim asserted under subsection (a), and for any
other claim in the same action that is voluntarily dismissed at the same time as or
after the dismissal of the claim under subsection (a), shall be tolled while the claim is
pending and for a period of 30 days after it is dismissed unless State law provides for
a longer tolling period.
The Illinois Code of Civil Procedure provides for a one-year tolling period for cases dismissed by
federal courts for lack of jurisdiction. 735 ILCS 5/13-217.
c. [4.28] Contingent Claims
Fed.R.Civ.P. 18(b) also permits the assertion of another class of claims that ordinarily can be
asserted only after the establishment of a prior claim. Thus, for instance, it permits the joinder of a
creditor’s claim to set aside a fraudulent conveyance between its debtor and a third party with its
principal claim against the debtor. Other kinds of contingent claims that can be joined under Rule
18(b) include a claim to enforce a plaintiff’s status as a stockholder (with a claim to enforce a
secondary right on behalf of the corporation), an action on a fidelity bond (with a claim against the
principal debtor), and a claim for reinstatement of a union (with claims that can be asserted only
by a union member).
The right to join a claim against a debtor with a claim to set aside an alleged fraudulent
conveyance is specifically covered in Rule 18(b). Such a claim ordinarily will be within the district
court’s supplemental jurisdiction and need not meet the ordinary independent jurisdictional and
venue requirements. Less than $75,000 may be recoverable from the conveyee, and the conveyee
and plaintiff may reside in the same district.
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5. [4.29] Comparison with State Practice
As in the federal rules, the Illinois Code of Civil Procedure separates the provisions relating to
joinder of parties from those relating to joinder of causes of action. Portions of the Code of Civil
Procedure relating to the joinder of parties bear certain similarities to the federal rule. The joinder
of plaintiffs is governed by 735 ILCS 5/2-404, which provides: “All persons may join in one action
as plaintiffs, in whom any right to relief in respect of or arising out of the same transaction or series
of transactions is alleged to exist” when the rights asserted by the various plaintiffs involve a
common question of law or fact. This provision should be as broad as the federal rule’s
“occurrence” and “transaction” language. 735 ILCS 5/2-405, relating to joinder of defendants, is
not symmetrical with §2-404. Section 2-405 permits joinder not only when the defendant asserts
an interest in the transaction or series of transactions out of which the controversy arises, but also
when (a) the defendant “is alleged to have or claim an interest in the controversy” or (b) it is
necessary to make more than one person a defendant in order to achieve a “complete determination
or settlement of any question involved.” 735 ILCS 5/2-405(a).
Several things may be noted about the state provisions in comparison with the federal rule:
a. The state provisions relating to joinder of defendants are, on their face, broader than the
state provisions relating to joinder of plaintiffs. Persons may be joined as plaintiffs if they fulfill
the “same transaction [and] common question of law or fact” requirement. 735 ILCS 5/2-404.
Persons may be joined as defendants not only if they fulfill the same transaction requirement, but
also if they have a claim or interest in the controversy or a part thereof or it is necessary to make
them parties for a complete determination or settlement of the controversy.
b. The provisions in the Code of Civil Procedure are phrased in terms of permissive joinder.
The Code does not attempt to spell out those situations in which joinder of parties is mandatory.
c. There is, nonetheless, a state doctrine of indispensable parties. As in the federal doctrine,
certain persons must be made parties to a lawsuit, or the lawsuit may not proceed. Again, as in the
federal doctrine, this requirement is one of due process that cannot be altered or obviated by statute
or rule. Horn v. Horn, 5 Ill.App.2d 346, 125 N.E.2d 539 (3d Dist. 1955); Safeway Insurance Co. v.
Harvey, 36 Ill.App.3d 388, 343 N.E.2d 679 (1st Dist. 1976). The determination of which persons
are indispensable parties under state law requires the same kind of analysis outlined in §4.16 above
for making the determination under federal law. Having said this, it also must be noted that the
asymmetry in the Code of Civil Procedure relating to joinder of plaintiffs and joinder of defendants
is more apparent than real. The portion of §2-405(a) relating to the joinder of persons as defendants
whom “it is necessary to make a party for the complete determination or settlement of any question”
provides one way of describing an indispensability requirement. 735 ILCS 5/2-405(a). A person
needed as a plaintiff for the “complete determination” of the action probably would be an
indispensable party under Illinois law.
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III. IDENTITY AND NUMBER OF DEFENDANTS
A. [4.30] In General
Having initially determined who the named plaintiff or plaintiffs may or must be and what
claims are to be asserted on their behalf, plaintiffs’ counsel next must determine which and how
many parties are the appropriate defendants. Obviously, in the ordinary matter there will be no
confusion as to the identity of the party against whom the plaintiffs’ cause of action runs. Further,
if the action is based on a federal question, the identity of the defendant or defendants will have no
jurisdictional implications unless the action is being brought pursuant to a particular federal statute
that specifies who the defendant must or may not be. If jurisdiction is based on diversity, however,
the familiar problem arises; i.e., complete diversity of citizenship must be maintained between all
plaintiffs on the one hand and all defendants on the other. Thus, plaintiffs’ counsel must, to the
extent possible, be careful not to destroy jurisdiction in aligning the parties in the complaint. In so
doing, however, the attorney must be mindful of the fact that just as the choice of parties is not
subject to unfettered discretion, neither is their alignment.
B. [4.31] Doctrine of Realignment of Parties
The doctrine of realignment of existing named parties is one that has evolved over the years
out of the federal courts’ dual concerns for making disputes formally, as well as practically and
truly, adverse and for protecting against the manufacture of diversity jurisdiction. While the
doctrine emanates from no particular rule of procedure, it can be said to relate to Fed.R.Civ.P. 17
and 19 and is, in fact, customarily discussed in connection with Rule 19. The doctrine, in essence,
provides that if a party nominally made a plaintiff (or defendant) is not, in fact, truly adverse to the
defendant (or plaintiff), that party will be realigned by the court as to its true interest before the
court will determine the question of diversity.
A simple example reveals the jurisdictional implications: A is a citizen of Indiana, and B and
C are citizens of Illinois. A files suit on the claim in federal district court, joining B as a defendant
with C on the theory that B was unwilling to enter the suit as a plaintiff. Facially, diversity exists.
Factually, however, B’s interest is parallel rather than adverse to that of A and is completely adverse
to that of C. Hence, the district court will realign B as a plaintiff and dismiss the case because
complete diversity will no longer exist. See 15 MOORE’S FEDERAL PRACTICE §102.20.
Fidelity & Deposit Company of Maryland v. City of Sheboygan Falls, 713 F.2d 1261, 1264 –
1268 (7th Cir. 1983), presents an interesting analysis of the doctrine of realignment. There a
defendant who was facially and logically adverse to the plaintiff (and nondiverse to the
codefendant) admitted in his answer a common interest with the plaintiff. Notwithstanding the
actual non-adversity with the plaintiff as reflected by the answer, the court nevertheless refused to
realign that defendant as a plaintiff (which would have destroyed diversity) because it concluded
that adversity and jurisdiction must be determined based on the state of facts as they existed at the
time the suit was commenced. 713 F.2d at 1266.
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IV. ADDITIONAL PROCEDURES FOR INITIATING CLAIMS OR ASSERTING
DEFENSES IN NEW OR EXISTING ACTIONS
A. Interpleader
1. [4.32] In General
The discussion in §§4.2 – 4.31 above deals primarily with the plaintiff’s viewpoint in bringing
traditional kinds of actions for affirmative relief. In some instances, however, counsel may find a
client in the middle of a dispute between two or more parties who may have conflicting claims
against the client, at least one of which must be valid. A person in such a position is traditionally
referred to as a “stakeholder,” and the subject of the controversy is referred to as the “stake.” In
such a case, the stakeholder may deem it appropriate to take the initiative and file an interpleader
action as the plaintiff against those persons who have conflicting claims against the stakeholder.
2. [4.33] Fed.R.Civ.P. 22 Interpleader
Fed.R.Civ.P. 22(a) is one basis for initiating an interpleader action and at its core requires that
the stakeholder be exposed potentially to double or multiple liabilities resulting from conflicting
claims over the stake by two or more claimants-potential defendants. Classic examples of potential
interpleader plaintiffs are escrowees subject to conflicting claims, insurers and bonding companies
faced with conflicting claims on policies, and banks and garnishees subject to multiple claims by
judgment creditors.
Rule 22(a), however, does not constitute an independent grant of federal subject-matter
jurisdiction; hence the existence of subject-matter jurisdiction is governed by traditional rules.
Thus, to acquire diversity jurisdiction in a nonstatutory interpleader action, there must be complete
diversity between the stakeholder-plaintiff, on the one hand, and all of the claimants-defendants,
on the other. The claimants-defendants need not be diverse from one another.
In Commercial National Bank of Chicago v. Demos, 18 F.3d 485 (7th Cir. 1994), the court
rejected the stakeholder’s argument that the district court had jurisdiction over its Rule 22
interpleader suit because one of the claimants, the IRS, could have brought suit in federal court to
litigate its claim to the stake. The Seventh Circuit held that since the validity of the IRS lien was
not disputed, it could not serve as the jurisdictional basis for the interpleader claim.
3. [4.34] Statutory Interpleader
Fed.R.Civ.P. 22(b) and the provisions of the U.S. Code prescribed therein — 28 U.S.C. §§1335
(jurisdiction), 1397 (venue), and 2361 (service of process) — provide an alternative or
supplementary avenue for a potential interpleader plaintiff. Rule 22(b) itself, however, provides no
remedy other than by reference to these statutes.
28 U.S.C. §1335, unlike Fed.R.Civ.P. 22(a), does contain a grant of subject-matter jurisdiction.
Hence, actions brought pursuant to this section need not be premised on any other grounds than
those contained in the section:
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a. that the plaintiff is subject to potential claims concerning property in its possession or on
an instrument or other obligation issued by it;
b. that the value or the amount of the property or obligation is $500 or more;
c. that there are at least two actual or potential adverse claimants;
d. that there is diversity of citizenship between at least two of the adverse claimants and not
necessarily between the plaintiff and all claimants; and
e. that the plaintiff deposits the stake sought, or a bond, with the court.
4. [4.35] Differences Between Proceedings Under Fed.R.Civ.P. 22 and Statutory
Interpleader
The venue (28 U.S.C. §1397) and service (28 U.S.C. §2361) requirements for statutory
interpleader differ from those under Fed.R.Civ.P. 22(a). Venue for statutory interpleader actions is
governed by 28 U.S.C. §1397, which provides that venue is proper in the district where any
claimant resides. Venue for Rule 22(a) interpleader actions is governed by the general venue
statute, 28 U.S.C. §1391. Statutory interpleader actions require only a $500 minimum value as
opposed to a $75,000 minimum if the action is brought under Rule 22(a). See 28 U.S.C. §§1335(a),
1332(a). Moreover, statutory interpleader can be maintained even though diversity does not exist
between the plaintiff-stakeholder and several of the defendants-claimants as long as the defendantsclaimants are diverse from one another. Jurisdiction of a statutory interpleader action is affected
neither by the presence or absence of a claim by the plaintiff against the contested property nor by
the summary rejection of the claim of the defendant-claimant on whose residence venue is initially
based. An interpleader action based on the general diversity statute is governed jurisdictionally by
the principles applicable to any diversity action.
The availability of these alternatives should enable any interpleader plaintiff to select a
strategically desirable form of action and a convenient federal forum unless diversity is totally
absent or unless diversity is based on the plaintiff’s residence and the amount involved is less than
$75,000. In any such case, the interpleader proceedings could readily be brought in the appropriate
state court.
5. [4.36] Comparison with State Practice
The ground rules for interpleader actions under Fed.R.Civ.P. 22 and the applicable federal
statutes are similar to those prescribed by 735 ILCS 5/2-409. Indeed, §2-409 was patterned after
Rule 22.
B. Intervention
1. [4.37] In General
Intervention is a tool for injecting a client into an existing dispute in which the client may have
a protectable legal interest. Unlike interpleader, however, intervention requires that there be an
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existing pending action between the other parties to the dispute and does not require the possibility
of multiple liabilities. The rules and procedure governing intervention, which are found in
Fed.R.Civ.P. 24, are not substantially different from those provided in §2-408 of the Illinois Code
of Civil Procedure, 735 ILCS 5/2-408, which was patterned after the federal rule and has been
construed to be analogous to it.
Rule 24(a)(1) provides for an unconditional right to intervene in an existing action when that
right is conferred by a federal statute. Many statutes exist that confer such a right on persons in a
wide variety of specialized statutory actions and federal administrative proceedings. Rule 24(a)(2)
confers an unconditional right to intervene based on the intervenor’s asserted interest in the subject
matter of the pending action. City of Chicago v. Federal Emergency Management Agency, 660 F.3d
980, 987 (7th Cir. 2011). See also Planned Parenthood of Wisconsin, Inc. v. Kaul, 942 F.3d. 793
(7th Cir. 2019). Rule 24(b) confers a discretionary right to intervene in facilitating judicial
economy. As a matter of procedure, the motion to intervene must be accompanied by a pleading
setting forth the proposed intervenor’s claim or defense. Fed.R.Civ.P. 24(c). It is not sufficient to
adopt the pleading of an existing party. Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d
584 (7th Cir. 1993). To facilitate intervention, Rule 24(c) was amended in 1991 to require that
notice be given to the state attorney general when the constitutionality of a state statute is called
into question.
Rule 24 is a proper vehicle for a nonparty to seek access to court-sealed documents. Jessup v.
Luther, 227 F.3d 993 (7th Cir. 2000).
2. [4.38] Intervention of Right Under Fed.R.Civ.P. 24(a)(2) — Prerequisites
Fed.R.Civ.P. 24(a)(2) conditions nonstatutory intervention of right on the following
prerequisites:
a. The motion for leave to intervene must be timely and must comply with Rule 24(c).
b. The applicant must show some significant legally cognizable and protectable interest in the
subject matter of the action.
c. The applicant must show that disposition of the case without its presence may have the
effect of in some way hindering the applicant’s ability to protect its interest.
d. The applicant must show that its interest is not already being adequately protected by an
existing party. State of Illinois v. City of Chicago, 912 F.3d 979, 984 (7th Cir. 2019). See also
Planned Parenthood of Wisconsin, Inc. v. Kaul, 942 F.3d. 793 (7th Cir. 2019); Wisconsin Education
Association Council v. Walker, 705 F.3d 640, 658 – 659 (7th Cir. 2013).
While an exhaustive analysis of these requirements is beyond the scope of this chapter, a few
general observations are in order. The kinds of “interests” in an action that will support intervention
are too diverse to be readily catalogued. The rule of thumb is that the interest must be direct,
substantial, and legally protectable. Such an interest need not, however, be so direct that the
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intervenor would be bound by the doctrine of res judicata, although that ordinarily will be sufficient.
Rather, the outer limits are set by a practical assessment of whether in fact the intervenor’s ability
to protect its right will be infringed by a disposition of the matter in its absence. City of Chicago v.
Federal Emergency Management Agency, 660 F.3d 980, 984 (7th Cir. 2011).
The final consideration, in the absence of which there can be no intervention, is that the
intervenor’s interest must not be adequately represented by an existing party. Adequacy of
representation depends on a number of factors, such as the extent of identity between the applicant’s
interest and that of an existing party, the identity and competency of counsel for an existing party
with a similar interest, and questions of possible conflicts of interest, trial strategy, and/or remedies
as between the intervenor and the existing party. It is probably fair to say, however, that more
intervention petitions fail because of the petitioner’s inability to convince the court that its position
is not being adequately represented than all other reasons put together.
3. Permissive Intervention
a. [4.39] In General
Fed.R.Civ.P. 24(b) provides a procedure for a conditional or discretionary right of intervention
both when a federal statute confers such a conditional right and when certain criteria are met. Like
Rule 24(a), the federal rules governing permissive intervention also find a direct analogy in §2408(b) of the Illinois Code of Civil Procedure, 735 ILCS 5/2-408. An applicant under Rule 24(b)
need not show a direct interest in the subject matter of the existing action but need show only a
claim or defense involving a question of law or fact in common with the existing case or, in the
case of governmental officers, a public duty to be heard in an existing case that involves the
construction or application of an official or federal action. Even if all criteria are met, however,
intervention is still discretionary. Further, even when permissive intervention is allowed, courts
may properly limit the role played in the litigation by the permissive intervenor. See Stringfellow
v. Concerned Neighbors in Action, 480 U.S. 370, 94 L.Ed.2d 389, 107 S.Ct. 1177 (1987).
Intervention under this rule is most frequently and successfully attempted by stockholders,
bondholders, and creditors in receivership, reorganizations, and bankruptcy proceedings. Counsel
representing a potential intervenor of right is well advised to move in the alternative for permissive
intervention, as, in many instances, intervention of right may be denied but permissive intervention
granted.
b. [4.40] Jurisdictional Implications
Whenever a new party joins the litigation, the district court must decide what impact that
party’s presence has on subject-matter jurisdiction. Intervention is no exception to this rule. Before
the passage of the supplemental jurisdiction statute, 28 U.S.C. §1367, courts held that claims by
intervenors of right needed no independent basis for federal jurisdiction, while permissive
intervention needed an independent basis for federal jurisdiction. Generally, the same result will be
obtained under §1367 as under the old rule, but the analysis to get there is different. As discussed
in §§4.21 and 4.22 above, the touchstone for supplemental jurisdiction is that the state law claim
be part of the same case or controversy as the federal claim. Given the breadth and flexibility of
this standard, it is hard to imagine a claim that meets the requirements of intervention of right but
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is not part of the same case or controversy. The tougher jurisdictional issues arise with permissive
intervention. There will be very few cases in which permissive intervention is allowed when the
claim has no independent basis for federal jurisdiction. Section 1367(b) specifically provides that
in diversity cases supplemental jurisdiction does not extend to nondiverse plaintiff-intervenors.
Section 1367 is silent about supplemental jurisdiction in federal question cases. It seems likely,
however, that a defendant-intervenor in a federal question case, like other defendants, will be
allowed to allege a state law claim against other parties as long as the claim is part of the same case
or controversy as the federal claim and the other requirements of §1367 are satisfied. Between these
poles are defendant-intervenors in diversity cases and plaintiff-intervenors in federal question
cases. In both of these situations, allowing the intervenor to assert state law claims against the
adverse party certainly conflicts with the complete diversity rule, but in the right case such
supplementary claims may be permitted.

V. SUBSTITUTION OF PARTIES
A. [4.41] In General
When a party dies, becomes incompetent, or transfers its interest, or when a public officer
ceases to act as such, a substitution of parties may be required. The standards for substitution are
in Fed.R.Civ.P. 25, which is similar to §2-1008 of the Illinois Code of Civil Procedure, 735 ILCS
5/2-1008.
B. [4.42] Death of Party
When a party dies, Fed.R.Civ.P. 25(a) provides that either the opposing party or the successor
representative of the deceased party may file a motion for leave to substitute the decedent’s
appropriate representative. When the moving party is the decedent’s representative, service of the
substitution motion must be made on existing parties pursuant to Fed.R.Civ.P. 5. When it is the
opposing party who so moves, however, the motion must be served not only on other existing
parties pursuant to Rule 5 but also on nonparties (i.e., the party sought to be substituted) in the
manner provided by Fed.R.Civ.P. 4.
The propriety and effectiveness of a substitution motion under Rule 25(a)(1) is subject to
several prerequisites. The first limitation, as under the Illinois Code of Civil Procedure, is that
substitution is effective only when the cause of action is not extinguished by the death of the party.
In a diversity case, whether a claim survives a party’s death is determined by state law.
The second limitation is purely temporal. Rule 25(a) provides that the motion must be made
“within 90 days after service of a statement noting the death,” or the action shall be dismissed as to
the deceased party. Fed.R.Civ.P. 25(a)(1). While 735 ILCS 5/2-1008(b) has the same 90-day
provision, dismissal thereafter is permissive rather than mandatory.
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The 90-day limit in Rule 25(a)(1) for substitution after a party’s death is suggested of record
should be extended liberally and is not intended to bar otherwise meritorious actions. Continental
Bank, N.A. v. Meyer, 10 F.3d 1293, 1297 (7th Cir. 1993). But see Atkins v. City of Chicago, 547
F.3d 869, 872 (7th Cir. 2008) (when failure to file in time was not result of excusable neglect, but
rather was due to repeated dereliction in filing substitution, district court did not err in dismissing
claim).
Finally, there is the question of personal jurisdiction over the substituted party in the event that
the party is a nonresident representative of a deceased defendant and is not the moving party.
Normally, this is not a problem since securing personal jurisdiction over the person of a defendant
who subsequently dies is sufficient to sustain personal jurisdiction over the subsequently
substituted representative. It must be remembered at this point, however, that service of a motion
to substitute under Rules 25(a)(1) and 4 is not in itself a means of obtaining jurisdiction over the
person of the substituted party. Thus, in the event that an original defendant was not properly served
or not amenable to service and raised such objections prior to death, the personal representative
may continue to resist improper service and raise lack of amenability to service and, if warranted,
obtain dismissal unless the representative is properly served with summons and not merely a
motion.
C. [4.43] Death of Party in Action Involving Multiple Parties and Rights of Survivorship
Fed.R.Civ.P. 25(a)(2) provides that in actions by or against multiple parties involving a right
of survivorship, the death of one of the multiple parties need only be noted on the record, and no
substitution need be made since the action may continue on behalf of or against the surviving
parties. Cases of this kind include actions by joint owners of property and actions by partners.
D. [4.44] Incompetency
When a party becomes incompetent during the pendency of an action, Fed.R.Civ.P. 25(b)
provides that substitution of a representative must be made in the manner provided in Rule 25(a)(3).
This provision is substantially similar to §2-1008(c) of the Illinois Code of Civil Procedure, 735
ILCS 5/2-1008(c), except that in state practice there appears to be no provision for any time period
within which substitution must be made, while Rule 25(b) may arguably incorporate the 90-day
limitation period set forth in Rule 25(a)(1). Since there appear to be no cases under either Rule
25(b) or §2-1008 dealing with the existence of a period of limitation, counsel would do well to err
on the side of caution and move within the 90 days after incompetency is suggested or recorded.
E. [4.45] Transfer of Interest
Fed.R.Civ.P. 25(c) provides a mechanism by which one who becomes a successor in interest
to a party pendente lite may, in the court’s discretion, be substituted for or joined with the transferor.
The rule makes it clear that in the absence of such a motion, the action may properly continue by
or against the transferor. The transferee still will be bound by the judgment since the transferee’s
rights are no better or worse than those of the transferor. Substitution is apt to be denied if, for some
reason, it would prolong the litigation. Otis Clapp & Son, Inc. v. Filmore Vitamin Co., 754 F.2d
738, 741 (7th Cir. 1985).
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The means of attempting this kind of substitution and its discretionary nature are both
analogous to state practice under §2-1008(a) of the Illinois Code of Civil Procedure, 735 ILCS 5/21008(a), and the procedural prerequisites for service of the motion are the same as Rule 25(a).
There are ordinarily no jurisdictional or venue complications inhering in substitutions under Rule
25(c). Finally, it should be noted that this rule is often confused with the concept of “real party in
interest” under Fed.R.Civ.P. 17, but Rule 17 applies only to a party’s interest at the time suit is
filed. Thus, while an assignee who acquires an interest after suit is filed might be thought of as the
“real party in interest,” thus raising all of the potentially dispositive jurisdictional maneuvers
available to a defendant under Rule 17, the assignee is not, but instead is a transferee pendente lite
who may or may not be substituted but whose presence is not mandatory.
For an interesting analysis of Rule 25(c), see ISI International v. Borden Ladner Gervais, LLP,
No. 98 C 7614, 2002 WL 230904 (N.D.Ill. Feb. 15, 2002). On the initial appeal, the Seventh Circuit
had installed the Canadian law firm of Borden Ladner as a placeholder defendant and remanded to
the district court for a determination of the proper defendant in the wake of a series of combinations
involving the original defendant, an Ontario law firm. On remand, the plaintiff argued that, pursuant
to Rule 25(c), Borden Ladner had succeeded to the original defendant’s liabilities and was thus the
proper defendant. The district court emphasized that Rule 25(c) is solely a procedural substitution
mechanism to facilitate litigation and convenience and could not be used to determine successor
liability, which in this case depended on Ontario law. The district court then named both the original
defendant and Borden Ladner as codefendants and dismissed the case under the doctrine of forum
non conveniens so that, inter alia, an Ontario court could determine which defendant would be
liable on a potential judgment.
F. [4.46] Public Officers
Unlike Fed.R.Civ.P. 25(a) – 25(c), Rule 25(d) is “self-executing” in that it provides for the
“automatic” substitution in an action of a successor to a public officer who dies or ceases to hold
office while a party in an official capacity. Nor, as Rule 17(d) points out, is it even necessary to name
the officer at all; the officer’s title is sufficient. This provision is substantially similar to §2-1008(d)
of the Illinois Code of Civil Procedure, 735 ILCS 5/2-1008(d).
G. [4.47] Jurisdictional Implications
The substitution of a new nondiverse party will have no consequences on the district court’s
original diversity jurisdiction. As the Supreme Court made clear in Freeport-McMoRan, Inc. v. K N
Energy, Inc., 498 U.S. 426, 112 L.Ed.2d 951, 111 S.Ct. 858 (1991), diversity is measured as of the
time suit was commenced, so the substitution of a nondiverse party at a later time will not divest
the court of jurisdiction. In the event the nondiverse substituted party changes the claim, however,
jurisdiction may have to be reevaluated. See 7C Wright, FEDERAL PRACTICE AND
PROCEDURE §1951, pp. 652 – 653. The example cited in Wright, Grady v. Irvine, 254 F.2d 224
(4th Cir. 1958), involved substitution in a personal injury action that converted the claim to
wrongful death. While such a substitution formerly may have caused jurisdictional problems, the
amendment of 28 U.S.C. §1332(c) to provide that a decedent’s representative is a citizen of the
decedent’s state should preserve diversity even when the cause of action is changed by the
substitution.
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I. INTRODUCTION
A. [5.1] Scope of Chapter
This chapter provides a general explanation of the law governing venue in the federal courts.
As with any general treatise, this chapter is intended not to provide a final answer to specific venue
questions but to explain general principles and provide a helpful beginning point for more thorough
legal research and analysis. In most instances, a thorough review of venue-related statutes and
caselaw is required to properly address venue questions.
Caution is particularly appropriate when citing to or relying on older authority because the
Federal Courts Jurisdiction and Venue Clarification Act of 2011 (Clarification Act), Pub.L. No.
112-63, 125 Stat. 758, changed the law of venue in a number of ways and became effective January
6, 2012.
The venue-related changes resulting from the Clarification Act are discussed in greater detail
elsewhere in this chapter, but for convenience are summarized here:
1. The “local action” rule is now abrogated (see 28 U.S.C. §1391(a)(2)) and former 28 U.S.C.
§1392, which reflected that rule, was repealed. The “local action” rule formerly provided that
certain kinds of actions pertaining to real property could be brought only in the judicial district in
which the real property was located.
2. There is now no distinction (for venue purposes) between an action that is based on
diversity and one based on federal question jurisdiction. Compare 28 U.S.C. §1391(b) with former
28 U.S.C. §§1391(a), 1391(b).
3. The different “fallback” venue provisions contained in former 28 U.S.C. §§1391(a)(3) and
1391(b)(3) have been eliminated. Now there is only one “fallback” provision. See 28 U.S.C.
§1391(b)(3).
4. Former 28 U.S.C. §1391(d), which provided that an “alien may be sued in any district,”
was eliminated. However, revised 28 U.S.C §1391(c)(3) provides that all nonresidents, presumably
including nonresident U.S. citizens, “may be sued in any judicial district.”
5. For natural persons, including lawfully admitted resident aliens, the Clarification Act
makes clear that “residence” is where a natural person is “domiciled.” See 28 U.S.C. §1391(c)(1).
6. The residence of defendant unincorporated associations is now expressly treated the same
as that of corporations (see 28 U.S.C. §1391(c)(2)), with one possible exception discussed in §5.12
below.
7. Section 1404(a) now expressly allows a court to transfer a case to another venue, even if
the case could not originally have been brought in that venue, provided, “all parties have consented”
to such a transfer. 28 U.S.C. §1404(a). The Clarification Act thus abrogates in part former §1404,
pursuant to which a court could transfer a case only if the plaintiff originally could have brought
the action in the transferee venue. Compare 28 U.S.C. §1404(a) with former 28 U.S.C. §1404(a).
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Caution also is appropriate when handling a case involving a forum-selection clause in light of
the Supreme Court opinion in Atlantic Marine Construction Co. v. United States District Court for
Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 581 (2013). Atlantic
Marine holds that the appropriate way to enforce a mandatory forum-selection clause pointing to
another federal forum is by a motion to transfer under §1404(a). It further holds that if the
mandatory forum-selection clause points to a state or foreign forum, then it should be enforced
through the doctrine of forum non conveniens. 134 S.Ct. at 576, 580. It is also now improper to
invoke §1406 or Federal Rule of Civil Procedure 12(b)(3) when a plaintiff files a case in a venue
that violates a mandatory forum-selection clause. 134 S.Ct. at 573 – 574.
Following Atlantic Marine, when there is a mandatory valid forum-selection clause, courts
perform an adjusted §1404(a) analysis: the plaintiff’s choice of forum “merits no weight” and the
plaintiff “bears the burden of establishing that transfer to the forum for which the parties bargained
is unwarranted.” 134 S.Ct. at 581. Courts should not consider arguments about the parties’ “private
interests,” such as inconvenience, and may consider only arguments related to “public interest”
factors. 134 S.Ct. at 582.
As noted, counsel should be mindful of whether the forum-selection clause is permissive or
mandatory, as most courts post-Atlantic Marine have applied the Atlantic Marine adjusted §1404(a)
analysis only when the forum-selection clause is mandatory. See, e.g., Lavera Skin Care North
America, Inc. v. Laverana GmbH & Co. KG, No. 2:113-cv-02311-RSM, 2014 WL 7338739, *5
(W.D.Wa. Dec. 19, 2014); Financial Casualty & Surety, Inc. v. Parker, Civil Action No.
H-14-0360, 2014 WL 2515136, *3 (S.D.Tex. June 4, 2014). Certain courts, however, appear to
have followed Atlantic Marine even when the forum-selection clause was permissive. See United
American Healthcare Corp. v. Backs, 997 F.Supp.2d 741, 750 (E.D.Mich. 2014).
B. [5.2] “Venue” Defined
“Venue” refers to the federal district court in which a litigated dispute takes place. 28 U.S.C.
§1390; Scotch Whisky Ass’n v. Majestic Distilling Co., 681 F.Supp. 1297, 1301 (N.D.Ill. 1988).
Specifically,
the term “venue” refers to the geographic specification of the proper court or courts
for the litigation of a civil action that is within the subject-matter jurisdiction of the
district courts in general, and does not refer to any grant or restriction of subjectmatter jurisdiction providing for a civil action to be adjudicated only by the district
court for a particular district or districts. 28 U.S.C. §1390(a).
The law of venue concerns the federal district courts in which a party may properly bring an
action or to which it may properly remove a state court proceeding. National Labor Relations Board
v. Line, 50 F.3d 311, 314 (5th Cir. 1995); Kibler v. Transcontinental & Western Air, Inc., 63 F.Supp.
724, 725 (E.D.N.Y. 1945). Venue generally is determined by statute and is primarily based on the
physical convenience of a particular court to the litigants and witnesses that will participate in the
case. Denver & Rio Grande Western R.R. v. Brotherhood of Railroad Trainmen, 387 U.S. 556, 18
L.Ed.2d 954, 87 S.Ct. 1746, 1747 (1967); Firstar Bank, N.A. v. Faul, 253 F.3d 982, 989 – 990 (7th
Cir. 2001).
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Venue rules are designed to “facilitate the disposition of claims by providing, in appropriate
cases, a more convenient forum to the litigants and witnesses involved.” Robbins v. First American
Bank of Virginia, 514 F.Supp. 1183, 1192 (N.D.Ill. 1981), quoting H.R.Conf.Rep. No. 1893, 89th
Cong., 2d Sess. 2 (1966). “[I]n most instances, the purpose of the venue rules ‘is to protect the
defendant against the risk that a plaintiff will select an unfair or inconvenient place of trial.’ ”
[Emphasis in original.] Scotch Whisky, supra, 681 F.Supp. at 1301, quoting Leroy v. Great Western
United Corp., 443 U.S. 173, 61 L.Ed.2d 464, 99 S.Ct. 2710, 2716 (1979). “Venue rules generally
reflect equity or expediency in resolving disparate interests of parties to a lawsuit in the place of
trial. . . . The forum preferable to one party may be undesirable to another, and the adjustment of
such warring interests is a valid state concern.” [Citations omitted.] Burlington Northern R.R. v.
Ford, 504 U.S. 648, 119 L.Ed.2d 432, 112 S.Ct. 2184, 2186 (1992).
C. [5.3] Venue vs. Subject-Matter and Personal Jurisdiction
Venue and jurisdiction are distinct concepts. See Wachovia Bank v. Schmidt, 546 U.S. 303, 163
L.Ed.2d 797, 126 S.Ct. 941, 950 (2006). “Jurisdiction” is the power to adjudicate (i.e., a court’s
ability to exercise power over the subject matter of the dispute (“subject-matter jurisdiction”) or
over persons or property involved in the dispute (“personal jurisdiction”)). See KM Enterprises,
Inc. v. Global Traffic Technologies, Inc., 725 F.3d 718, 723 – 724 (7th Cir. 2013); Ford v. Valmac
Industries, Inc., 494 F.2d 330, 331 (10th Cir. 1974); Snodgrass v. Berklee College of Music, No.
12-cv-10255, 2013 WL 3337815, *5 (N.D.Ill. July 2, 2013).
Subject-matter jurisdiction concerns the court’s competence to adjudicate a particular category
of cases — a weightier matter than venue and one that a federal court must consider on its own
even if no party raises an objection. Wachovia Bank, supra, 126 S.Ct. at 950. Parties cannot consent
to a federal court’s subject-matter jurisdiction, nor can they agree to confer subject-matter
jurisdiction upon the court. Relatedly, the question of subject-matter jurisdiction cannot be waived
by the parties. Myrick v. WellPoint, Inc., 764 F.3d 662, 665 (7th Cir. 2014); Weaver v. Hollywood
Casino-Aurora, Inc., 255 F.3d 379, 381 (7th Cir. 2001); Levin v. Attorney Registration &
Disciplinary Commission of Supreme Court of Illinois, 74 F.3d 763, 766 (7th Cir. 1996).
Personal jurisdiction concerns the court’s ability to exercise authority over the parties to the
lawsuit. This is also a weightier matter than venue because it involves constitutional issues of due
process — that is, whether each defendant has a sufficient connection with the forum state to make
it reasonable for the court to exercise judicial power over that defendant and to make him or her
defend himself or herself in that particular forum. Insurance Corp. of Ireland, Ltd. v. Compagnie
des Bauxites de Guinee, 456 U.S. 694, 72 L.Ed.2d 492, 102 S.Ct. 2099, 2105 (1982); Kinslow v.
Pullara, 538 F.3d 687, 691 (7th Cir. 2008). Parties may consent to the court’s personal jurisdiction
over them and may waive their right to challenge personal jurisdiction. Fed.R.Civ.P. 12(b)(2),
12(h); BouMatic, LLC v. Idento Operations, BV, 759 F.3d 790, 793 (7th Cir. 2014); Visco Financial
Services, Ltd. v. Siegel, No. 08 C 4029, 2008 WL 4900530, *5 (N.D.Ill. Nov. 13, 2008).
Venue involves legislatively established criteria that determine whether a particular court is
sufficiently convenient to hear the case. As with personal jurisdiction, a litigant may consent to
venue or waive any objection to it. Fed.R.Civ.P. 12(b)(3), 12(h); Armstrong v. LaSalle Bank
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National Ass’n, 552 F.3d 613, 616 (7th Cir. 2009); Hammes v. AAMCO Transmissions, Inc., 33
F.3d 774, 783 (7th Cir. 1994). “Venue is largely a matter of litigational convenience; accordingly,
it is waived if not timely raised.” Wachovia Bank, supra, 126 S.Ct. at 950. See also State of New
York v. Environmental Protection Agency, 133 F.3d 987, 990 (7th Cir. 1998).
D. [5.4] Consequences of Improper Venue, Generally
When a lawsuit is filed in the wrong district, it may be dismissed. 28 U.S.C. §1406.
Alternatively, in the exercise of its discretion, the court may transfer that case to a district where
venue is proper. Id. This is explained in greater detail in §5.38 below.

II. PROPER VENUE
A. [5.5] Venue Generally
To determine whether venue is proper in a particular case, counsel first should turn to the
applicable venue statute or statutes. See In re Peachtree Lane Associates, Ltd., 150 F.3d 788, 792
(7th Cir. 1998); United States v. Scott, 472 F.Supp. 1073, 1074 – 1075 (N.D.Ill. 1979) (relying on
language of applicable venue statutes, and construction thereof, when determining proper venue),
aff’d without op., 618 F.2d 109 (7th Cir.), cert. denied, 100 S.Ct. 1650 (1980); Ford-Reyes v.
Progressive Funeral Home, 418 F.Supp.3d 286 (N.D.Ill. 2019).
The general venue statute at 28 U.S.C. §1391 applies to most actions brought in federal court,
but there are a number of special venue statutes that apply to particular kinds of cases. When a
special venue statute applies, counsel must check whether that statute merely supplements §1391
or is the exclusive venue statute applicable to that kind of action. If the former is the case, then
venue is proper if it is proper under §1391 or the special venue statute. If the latter is the case, then
venue is proper only if it complies with the special venue statute. See, e.g., Whitfield v. United
States, 543 U.S. 209, 160 L.Ed.2d 611, 125 S.Ct. 687, 693 (2005); Gilman Opco LLC v. Lanman
Oil Co., No. 13-cv-7846, 2014 WL 1284499, *2 (N.D.Ill. Mar. 28, 2014); Illinois Tool Works, Inc.
v. Rawlplug Co., No. 90 C 1742, 1990 WL 171601, *1 (N.D.Ill. Oct. 25, 1990). In the context of
patent infringement, the U.S. Supreme Court has ruled that the special venue statute for
infringement cases, 28 U.S.C. §1400(b), governs exclusively the issue of where a corporation
“resides,” thus abrogating rulings in cases such as VE Holding Corp. v. Johnson Gas Appliance
Co., 917 F.2d 1574, 1577 (Fed.Cir. 1990); Hampton v. Navigation Capital Partners, Inc., C.A. No.
13-747-LPS, 2014 WL 4100418, **6 – 7 (D.Del. Aug. 19, 2014). See §5.18 below.
B. [5.6] General Venue Statute
As noted in §5.1 above, the Federal Courts Jurisdiction and Venue Clarification Act of 2011
changed a number of statutes related to venue in federal courts, including the general venue statute,
28 U.S.C. §1391. For example, §1391(b) now provides:
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(b) Venue in general. — A civil action may be brought in —
(1) a judicial district in which any defendant resides, if all defendants are residents
of the State in which the district is located;
(2) a judicial district in which a substantial part of the events or omissions giving
rise to the claim occurred, or a substantial part of property that is the subject of
the action is situated; or
(3) if there is no district in which an action may otherwise be brought as provided
in this section, any judicial district in which any defendant is subject to the court’s
personal jurisdiction with respect to such action. 28 U.S.C. §1391(b).
Section 1391 also provides specific venue rules for actions brought against certain types of
litigants.
Actions against the United States or any of its agencies, officers, or employees may be brought
in a district in which (1) a defendant in the action resides, (2) a substantial part of the events or
omissions giving rise to the claim occurred or a substantial part of the property that is the subject
of the action is located, or (3) the plaintiff resides if no real property is involved in the action. 28
U.S.C. §1391(e).
Suits against foreign states (as defined in 28 U.S.C. §1603(a)) may be brought (1) in any district
in which a substantial part of the events or omissions giving rise to the claim occurred or in which
a substantial part of the property that is the subject of the action is located, (2) in any district in
which the vessel or cargo of a foreign state is situated if the claim is asserted under 28 U.S.C.
§1605(b), (3) in any district in which the entity is licensed to do business or is doing business if the
action is brought against an agency or instrumentality of a foreign state as defined by 28 U.S.C.
§1603(b), or (4) in the U.S. District Court for the District of Columbia if the action is brought
against a foreign state or political subdivision thereof. 28 U.S.C. §1391(f).
Section 1391 further provides that actions in which jurisdiction of the district court is based on
28 U.S.C. §1369 (governing multiparty and/or multi-forum jurisdiction) may be brought in any
district in which any defendant resides or in which a substantial part of the accident giving rise to
the action took place. 28 U.S.C. §1391(g).
Cases that are removed from state to federal court are governed by different venue provisions.
In an action removed from state court to federal court, 28 U.S.C. §1441, and not §1391, governs
venue determinations. Strukmyer, LLC v. Infinite Financial Solutions, Inc., No. 3:13-cv-3798-L,
2013 WL 6388563, *6 (N.D.Tex. Dec. 5, 2013); ACUITY v. Roadtec, Inc., No. 13-cv-6529, 2013
WL 6632631, *2 (N.D.Ill Dec. 16, 2013); Allied Van Lines, Inc. v. Aaron Transfer & Storage, Inc.,
200 F.Supp.2d 941, 945 (N.D.Ill. 2002), citing Polizzi v. Cowles Magazines, Inc., 345 U.S. 663, 97
L.Ed. 1331, 73 S.Ct. 900, 902 (1953). Under §1441, a party may not challenge the venue of a court
to which a case is removed as long as that court is the district court for the district and division
embracing the place where the original state court action was pending. Allied Van Lines, supra, 200
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F.Supp.2d at 945. See also IHFC Properties, LLC v. APA Marketing, Inc., 850 F.Supp.2d 604,
613 – 614 (M.D.N.C. 2012); Industrias Kirkwood S.A. de C.V. v. Andrew Corp., No. 06-3242, 2007
WL 925511, *2 (C.D.Ill. Mar. 23, 2007).
C. [5.7] Residence
Proper venue often hinges on the residence of the defendant or defendants (28 U.S.C.
§§1391(b)(1), 1391(c)(3)), which has often been a point of contention. Indeed, residence can be a
question of fact to be determined by the court. See Hill v. Gregory, 241 F.2d 612, 613 – 614 (7th
Cir. 1957). A natural person is deemed to reside in the judicial district in which he or she is
domiciled. 28 U.S.C. §1391(c)(1). The same factors that determine a party’s citizenship for
purposes of diversity jurisdiction often are used to determine a natural person’s residence for
purposes of venue. See Rosenfeld v. S.F.C. Corp., 702 F.2d 282, 283 – 284 (1st Cir. 1983);
American Automobile Insurance Co. v. Jacobs, No. 1:11cv332, 2012 WL 5185617, *5 (W.D.N.C.
Sept. 27, 2012) (“The view of the majority of federal courts is that residence for purposes of
determining venue is synonymous with a party’s citizenship for jurisdictional purposes.”). For
corporations and unincorporated associations, residency turns on where the entity would be subject
to personal jurisdiction with respect to the civil action in question. 28 U.S.C. §1391. See also
Spherion Corp. v. Cincinnati Financial Corp., 183 F.Supp.2d 1052, 1057 (N.D.Ill. 2002) (“in
diversity actions with a single corporate defendant, venue is essentially synonymous with personal
jurisdiction”); Henshell Corp. v. Childerston, No. CIV. A. 99-2972, 1999 WL 549027, *3 (E.D.Pa.
July 28, 1999); Lee v. Hunt, 410 F.Supp. 329 (M.D.La. 1976). Of course, that determination is often
fact intensive.
Nonetheless, some courts have emphasized that the terms “citizenship” and “residence” are not
synonymous. See Hunter v. Amin, 583 F.3d 486, 491 (7th Cir. 2009); Meyerson v. Harrah’s East
Chicago Casino, 299 F.3d 616, 617 (7th Cir. 2002); Arley v. United Pacific Insurance Co., 379
F.2d 183, 185 n.1 (9th Cir. 1967), cert. denied, 88 S.Ct. 1039 (1968); Townsend v. Bucyrus-Erie
Co., 144 F.2d 106, 108 – 109 (10th Cir. 1944); Mudd v. Yarbrough, 786 F.Supp.2d 1236, 1245 –
1246 (E.D.Ky. 2011) (concluding that citizenship and residence are synonymous, but noting that
some courts disagree).
1. [5.8] Determining the Residence of Individuals and Lawfully Admitted Aliens
As a result of the Federal Courts Jurisdiction and Venue Clarification Act of 2011, the
residency of natural persons and lawfully admitted aliens now is more clearly defined. “[A] natural
person, including an alien lawfully admitted for permanent residence in the United States, shall be
deemed to reside in the judicial district in which that person is domiciled.” [Emphasis added.] 28
U.S.C. §1391(c)(1).
An individual’s domicile — and therefore residence under the general venue statute — is the
place where he or she has the intent of remaining or returning in the future if presently absent from
there. Manley v. Engram, 755 F.2d 1463, 1468 (11th Cir. 1985); Heinisch v. Bernardini, No.
1:14-cv-41(WLS), 2014 WL 4976215, *2 (M.D.Ga. Oct. 3, 2014); Meisenhelder v. Sunbury
Transport, Ltd., No. Civ.A. 01CV5624, 2002 WL 32308675, *5 n.4 (E.D.Pa. Jan. 22, 2002); 13E
Charles Alan Wright et al., FEDERAL PRACTICE AND PROCEDURE §3613 (3d ed. 2009)
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(multivolume set, year and edition vary by volume). Therefore, the question of a natural person’s
residence/domicile turns on the subjective issue of intent. Mas v. Perry, 489 F.2d 1396, 1399 (5th
Cir.), cert. denied, 95 S.Ct. 74 (1974); Greenblatt v. Gluck, 265 F.Supp.2d 346, 351 (S.D.N.Y.
2003). Living in a transitory abode does not affect an individual’s residence. Heinisch, supra, 2014
WL 4976215 at *2; Finger v. Masterson, 152 F.Supp. 224, 225 (W.D.S.C. 1957). The location of
one’s place of business also does not determine an individual’s residence. Kalter v. Norton, 202
F.Supp. 950 (S.D.N.Y. 1962).
NOTE: The former general venue statute (former 28 U.S.C. §§1391(a)(1) and 1391(b)(1)) did not
explicitly state that residence was equivalent to “domicile” although
[m]ost courts have interpreted the term “resides” as a reference to the party’s
domicile . . . borrowing the approach that governs the determination of citizenship
for purposes of diversity of citizenship jurisdiction. . . . However, a minority of
appellate courts (the Second, Ninth, and Tenth Circuits) have interpreted residence
as a possibly broader concept than citizenship and have permitted a defendant to be
considered a resident in a state and district other than that person’s state of domicile.”
[Footnotes omitted.] H.R.Rep. No. 112-10, 112th Cong., 1st Sess. 20 – 21 (2011), reprinted
in 2011 U.S.C.C.A.N. 576, 580.
The Clarification Act’s express reference to domicile for natural persons was intended as
“resolving the division of authority regarding the residence of parties by adopting the majority
rule.” H.R.Rep. No. 112-10, 112th Cong., 1st Sess. 21 (2011), reprinted in 2011 U.S.C.C.A.N. 576,
580.
2. [5.9] Determining the Residence of Corporations
Following the Federal Courts Jurisdiction and Venue Clarification Act of 2011, 28 U.S.C.
§1391 contains two provisions that apply to corporations, §§1391(c)(2) and 1391(d). Section
1391(c)(2) provides that a defendant corporation “shall be deemed to reside . . . in any judicial
district in which such defendant is subject to the court’s personal jurisdiction with respect to the
civil action in question.” 28 U.S.C. §1391(c)(2).
Section 1391(d) governs in states with more than one federal judicial district. It provides:
For purposes of venue under this chapter, in a State which has more than one judicial
district and in which a defendant that is a corporation is subject to personal
jurisdiction at the time an action is commenced, such corporation shall be deemed to
reside in any district in that State within which its contacts would be sufficient to
subject it to personal jurisdiction if that district were a separate State, and, if there is
no such district, the corporation shall be deemed to reside in the district within which
it has the most significant contacts. 28 U.S.C. §1391(d).
Because §1391 equates venue over a corporate defendant with personal jurisdiction, a plaintiff
generally may sue a corporate defendant in any district where the corporate defendant is subject to
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personal jurisdiction (i.e., in any district where the assertion of jurisdiction over the defendant
would not violate the Due Process Clause of the Fourteenth Amendment). See Lembert-Melendez
v. CL Medical, Inc., No. Civ. 13-4908 ES JAD, 2014 WL 5881052, **4, 6 (D.N.J. Nov. 10, 2014);
Cargill Cocoa & Chocolate, Inc. v. Abco Laboratories, Inc., Civil Action No. 13-cv-06004, 2014
WL 4795028, **8 – 9, 20 (E.D.Pa. Sept. 26, 2014); Gallert v. Courtaulds Packaging Co., 4
F.Supp.2d 825, 829 (S.D.Ind. 1998); Dave Guardala Mouthpieces, Inc. v. Sugal Mouthpieces, Inc.,
779 F.Supp. 335, 337 – 338 (S.D.N.Y. 1991). Thus, in states in which there is only one federal
judicial district, a defendant corporation resides in that district if it is subject to personal jurisdiction
in that state. 28 U.S.C. §1391(c)(2). However, in states with more than one federal judicial district,
a corporate defendant resides in a particular district only if it would be subject to personal
jurisdiction in that district (for the purpose of this analysis, each district is treated as if it were a
separate state). 28 U.S.C. §1391(d); KM Enterprises, Inc. v. Global Traffic Technologies, Inc., 725
F.3d 718, 732 (7th Cir. 2013); Cavit Cantina Viticoltori Consorzio Cantine Sociali Del Trentino
Societa’ Cooperativa v. Browman Family Vineyards, Inc., 656 F.Supp.2d 421, 426 (S.D.N.Y.
2009). Alternatively, if the corporation’s contacts are sufficient to subject it to personal jurisdiction
in a state but not sufficient to subject it to personal jurisdiction in any particular district of that state,
then the corporation is deemed to be a resident for venue purposes of the district in that state in
which it has “the most significant contacts.” 28 U.S.C. §1391(d); Cavit Cantina, supra; Chemtool
Inc. v. Lubrication Technologies, Inc., No. 04 C 50193, 1994 WL 716314, *4 (N.D.Ill. Dec. 27,
1994).
NOTE: When a corporation is a plaintiff, however, it is deemed to reside “only in the judicial
district in which it maintains its principal place of business.” [Emphasis added.] 28 U.S.C.
§1391(c)(2).
a. [5.10] Minimum Contacts, Specific Jurisdiction, and General Jurisdiction
Establishing that a defendant corporation resides in the district for jurisdictional, and thus
venue, purposes requires a showing that the defendant has “minimum contacts with [the district]
such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial
justice.’ ” International Shoe Co. v. State of Washington, Office of Unemployment Compensation
& Placement, 326 U.S. 310, 90 L.Ed. 95, 66 S.Ct. 154, 158 (1945), quoting Milliken v. Meyer, 311
U.S. 457, 85 L.Ed. 278, 61 S.Ct. 339, 343 (1940); KM Enterprises, Inc. v. Global Traffic
Technologies, Inc., 725 F.3d 718, 732 (7th Cir. 2013), quoting International Shoe, supra.
Two types of personal jurisdiction exist — specific and general. See, e.g., KM Enterprises,
supra, 725 F.3d at 732 – 733; Gallert v. Courtaulds Packaging Co., 4 F.Supp.2d 825, 829 (S.D.Ind.
1998). Specific jurisdiction is limited to controversies that “arise out of” or are “related to” the
defendant’s contacts with the forum. Hyatt International Corp. v. Coco, 302 F.3d 707, 717 (7th
Cir. 2002). See also KM Enterprises, supra, 725 F.3d at 723 – 724. As its name implies, general
jurisdiction applies to any controversy, even if that controversy did not arise out of the defendant’s
contacts with the forum. For a corporation to be subject to general personal jurisdiction in a state,
the corporation must have extensive activities in the forum state that are purposeful, “continuous
and systematic.” See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 80 L.Ed.2d
404, 104 S.Ct. 1868, 1872 – 1873 (1984), quoting Perkins v. Benguet Consolidated Mining Co.,
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342 U.S. 437, 96 L.Ed.485, 72 S.Ct. 413, 414 (1952); KM Enterprises, supra, 725 F.3d at 733,
quoting Hall, supra. See also NUCOR Corp. v. Aceros Y Maquilas de Occidente, S.A. de C.V., 28
F.3d 572, 580 (7th Cir. 1994). The standard for establishing general jurisdiction is difficult to meet.
KM Enterprises, supra, 725 F.3d at 723 – 724; North American Van Lines, Inc. v. A. Colonial
Moving & Storage Co., 291 F.Supp.2d 799, 803 (N.D.Ind. 2003), quoting Wilson v. Humphreys
(Cayman) Ltd., 916 F.2d 1239, 1245 (7th Cir. 1990).
b. [5.11] Long-Arm Statutes
Many states have long-arm statutes that provide for the exercise of jurisdiction on any basis
permitted by the state or federal constitution. For many of these states — if not most — the longarm statute is deemed “coextensive” with federal due process, and thus the statutory analysis
collapses into a federal due-process inquiry. See Advanced Tactical Ordnance Systems, LLC v. Real
Action Paintball, Inc., 751 F.3d 796, 800 (7th Cir. 2014); Grober v. Mako Products, Inc., 686 F.3d
1335, 1345 (Fed.Cir. 2012); Sara Lee Corp. v. Interstate Warehousing, Inc., No. 96 C 5375, 1997
WL 189308, **1 – 2 (N.D.Ill. Apr. 15, 1997). However, other states have long-arm statutes that
may not be deemed to be “coextensive” with the federal due-process inquiry. See, e.g., Licci v.
Lebanese Canadian Bank, SAL, 732 F.3d 161, 170 (2d Cir. 2013) (“New York’s long-arm statute
and constitutional due process are not coextensive”). But see D.H. Blair & Co. v. Gottdiener, 462
F.3d 95, 105 (2d Cir. 2006) (“[T]he constitutional requirements of personal jurisdiction are satisfied
because application of N.Y. C.P.L.R. §302(a) meets [federal] due process requirements.”);
Stripling v. Jordan Production Co., 234 F.3d 863, 869 n.7 (5th Cir. 2000) (Mississippi long-arm
statute not coextensive with federal due process); Wish Atlanta, LLC v. Contextlogic, Inc., No.
4:14-CV-00051 (CDL), 2014 WL 5091795, *2 (M.D.Ga. Oct. 9, 2014) (Georgia long-arm statute
not coextensive with federal due process); Fryer v. Wager, No. 2:07-cv-00593, 2008 WL 3285913,
*3 (S.D. Ohio Aug. 8, 2008) (Ohio long-arm statute not coextensive with federal due process).
Thus, they conceivably do not permit an exercise of personal jurisdiction to the full extent that the
U.S. Constitution would allow. See, e.g., KM Enterprises, Inc. v. Global Traffic Technologies, Inc.,
725 F.3d 718, 732 (7th Cir. 2013) (Illinois due-process standard “likely more restrictive” than
federal counterpart).
For a more extensive discussion of the law of personal jurisdiction see Chapter 3 of this
handbook.
3. [5.12] Unincorporated Associations, Partnerships, and Limited Liability
Companies
Prior to the Federal Courts Jurisdiction and Venue Clarification Act of 2011, courts typically
treated unincorporated associations, such as partnerships, limited liability companies (LLCs), and
labor unions, as analogous to corporations and thus as residents of each district in which they were
doing business or otherwise subject to personal jurisdiction. Denver & Rio Grande Western R.R. v.
Brotherhood of Railroad Trainmen, 387 U.S. 556, 18 L.Ed.2d 954, 87 S.Ct. 1746 (1967); Clark &
Reid Co. v. United States, 804 F.2d 3, 5 (1st Cir. 1986); Signode v. Sigma Technologies Int’l, LLC,
No. 09 C 7860, 2010 WL 1251448, *4 (N.D.Ill. Mar. 24, 2010); WPC Machinery Corp. v.
Periodical Graphics, Inc., No. 93 C 7091, 1994 WL 643249, *6 n.1 (N.D.Ill. Nov. 9, 1994). That
treatment appears now to have been codified in 28 U.S.C. §1391:
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[A]n entity with the capacity to sue and be sued in its common name under applicable
law, whether or not incorporated, shall be deemed to reside, if a defendant, in any
judicial district in which such defendant is subject to the court’s personal jurisdiction
with respect to the civil action in question. [Emphasis added.] 28 U.S.C. §1391(c)(2).
However, it should be remembered that, although a partnership, LLC, or other type of
unincorporated entity/association is treated like a corporation for venue purposes, it is not treated
as a corporation for purposes of determining the entity’s citizenship for subject-matter jurisdiction
in a diversity case. See Century Consultants, Inc. v. Choctaw Racing Services, LLC, No. 05-C0494, 2005 WL 2671248, *1 (E.D.Wis. Oct. 18, 2005); Pippett v. Waterford Development, LLC,
166 F.Supp.2d 233, 238 (E.D.Pa. 2001).
NOTE: As with corporations, when an unincorporated entity is a plaintiff, however, it is deemed
to reside “only in the judicial district in which it maintains its principal place of business.”
[Emphasis added.] 28 U.S.C. §1391(c)(2).
NOTE: Section 1391 expressly addresses corporate residency in multidistrict states, but it does not
expressly do so with respect to unincorporated entities. Compare 28 U.S.C. §1391(d) with 28
U.S.C. §1391(c). Arguably, this means that §1391(d)’s “multidistrict” provision does not apply to
unincorporated entities. But see Graham v. DynCorp International, Inc., 973 F.Supp.2d 698, 701
n.2 (S.D.Tex. 2013) (noting that “[b]asic principles of statutory construction . . . would seem to
require applying section 1391(d) only to corporations,” but “follow[ing] precedent” and applying
§1391(d) to “unincorporated entities like LLCs”); KM Enterprises, Inc. v. Global Traffic
Technologies, Inc., 725 F.3d 718, 733 (7th Cir. 2013) (applying §1391(d) to LLC for venue
purposes).
D. [5.13] Substantial Part of the Events or Omissions Giving Rise to the Claim
28 U.S.C. §1391 provides for venue in the district where a “substantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of property that is the subject of
the action is situated.” See 28 U.S.C. §§1391(b)(2), 1391(e)(1)(B), 1391(f)(1).
Under the “substantial part” analysis, venue may be proper in more than one district and
perhaps several. Id. See also, e.g., Employers Mutual Casualty Co. v. Bartile Roofs, Inc., 618 F.3d
1153, 1165 – 1167 (10th Cir. 2010); Daniel v. American Board of Emergency Medicine, 428 F.3d
408, 432 (2d Cir. 2005); Mitrano v. Hawes, 377 F.3d 402, 405 (4th Cir. 2004); Media
Communications, Inc. v. Multimedia, Sign Up, Inc., No. 99 C 5009, 1999 WL 966078, *3 (N.D.Ill.
Oct. 8, 1999). Courts are not required to identify the district in which the “most” substantial events
occurred. See Daniel, supra, 428 F.3d at 432; Spartan SP Investor, LLC v. Yagen, No. 13 C 6882,
2014 WL 1323071, *2 (N.D.Ill. Apr. 2, 2014); Czarnowski Display Services, Inc. v. Bell, No. 03 C
5782, 2004 WL 1613553, *8 (N.D.Ill. July 19, 2004) (“[t]he test is not whether a majority of
activities pertaining to the case were performed in a particular district”); Interlease Aviation
Investors II (Aloha) L.L.C. v. Vanguard Airlines, Inc., 262 F.Supp.2d 898, 913 (N.D.Ill. 2003) (“a
majority of the events giving rise to the claim need not occur in the venue”). As stated by the Eighth
Circuit, the court does not ask “which district among two or more potential forums is the ‘best’
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venue, rather, [the court asks] whether the district the plaintiff chose had a substantial connection
to the claim, whether or not other forums had greater contacts.” Pecoraro v. Sky Ranch for Boys,
Inc., 340 F.3d 558, 563 (8th Cir. 2003).
The appellate courts have allowed the scope of venue to broaden only so far, however, and
have cautioned the district courts to take seriously the adjective “substantial”:
[F]or venue to be proper, significant events or omissions material to the plaintiff’s
claim must have occurred in the district in question, even if other material events
occurred elsewhere. [Emphasis in original.] Gulf Insurance Co. v. Glasbrenner, 417 F.3d
353, 357 (2d Cir. 2005).
Thus, a finding that a substantial part of the events or omissions occurred in a particular district
requires more than finding that minimum contacts exist to exercise personal jurisdiction. See
Jenkins Brick Co. v. Bremer, 321 F.3d 1366, 1372 (11th Cir. 2003) (criticizing cases for applying
analysis with flavor of “minimum contacts” personal jurisdiction analysis); Gulf Insurance, supra,
417 F.3d at 357 (“It would be error . . . to treat the venue statute’s ‘substantial part’ test as mirroring
the minimum contacts test employed in personal jurisdiction inquiries.”); Burke, Warren, Mackay
& Serritella, P.C. v. Tamposi, No. 10-CV-8267, 2011 WL 5373981, *6 (N.D.Ill. Nov. 4, 2011)
(same).
Courts have adopted different tests to determine when a substantial part of the events or
omissions occurred. For example, the Eleventh Circuit has held that the events that form the basis
for venue must give rise directly to the plaintiff’s claim. Jenkins Brick, supra, 321 F.3d at 1371.
The Tenth Circuit’s approach is similar. Bartile Roofs, supra, 618 F.3d at 1165 – 1167; Cox v.
Sullivan, No. 14-CV-206-TCK-FHM, 2014 WL 4352088, **2 – 3 (N.D.Okla. Sept. 4, 2014). The
Second Circuit requires, among other things, the court to determine whether significant events
material to the claim occurred in the district in question. Daniel, supra, 428 F.3d at 432; Dodge v.
Manchester Police Department, No. 5:13-CV-228, 2014 WL 4825632, *8 (D.Vt. Sept. 25, 2014).
In determining where a substantial part of the events giving rise to the claim arose, the court
should focus on the activities of the defendant, not those of the plaintiff. This is because Congress
intended the venue statute to protect the interests of defendants. Jenkins Brick, supra, 321 F.3d at
1371; Lightcast Inc. v. Lightcast Inc., No. 2:14cv228-WHA, 2014 WL 3721584, *2 (M.D.Ala. July
28, 2014). But see Caudill v. Keller Williams Realty International, Inc., No. 11 C 1140, 2011 WL
4007727, *2 (N.D.Ill. Sept. 7, 2011) (“Some courts have further found, however, that . . . ‘Congress
meant to require courts to focus on relevant activities of the defendant, not of the plaintiff.’ . . .
Other courts have found that defendants are sufficiently protected simply by the statute’s
requirement that a ‘substantial’ part of the events giving rise to the claim occurred in the plaintiff’s
chosen venue.” [Citations omitted.]), quoting Woodke v. Dahm, 70 F.3d 983 (8th Cir. 1995), and
Cottman Transmission Systems, Inc. v. Martino, 36 F.3d 291, 294 (3d Cir. 1994). The “substantial
part of the property” language of the statute is a factor when property is at issue in the case. Scott
v. Buckner Co., 388 F.Supp.3d 1320, 1326 – 1327 (D.Colo. 2019). See also Foley v. Wells Fargo
Bank, N.A., 109 F.Supp.3d 317 (D.Mass. 2015) (in alleged breach of class action settlement from
Northern District of California, venue allowed in District of Massachusetts, where property was
located), aff’d, 741 Fed.Appx. 819 (1st Cir. 2018).
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1. [5.14] Contract
In contract cases, courts determining whether substantial events took place in a particular
district consider several factors, including where the parties negotiated and executed the contract,
where the conduct underlying the alleged breach occurred, and where performance did or was
supposed to occur. Imperial Crane Services, Inc. v. Cloverdale Equipment Co., Case No. 13 C
04750, 2013 WL 5904527, **3 – 4 (N.D.Ill. Nov. 4, 2013); National Technology, Inc. v. Repcentric
Solutions, No. 13 C 1819, 2013 WL 3755052, *6 (N.D.Ill. July 16, 2013); Dental Health Products,
Inc. v. Ringo, No. 08-C-1039, 2009 WL 1076883, *2 (E.D.Wis. Apr. 20, 2009); Gulf Insurance
Co. v. Glasbrenner, 417 F.3d 353, 357 (2d Cir. 2005); First Union Rail Corp. v. Heller
Performance Polymers, Inc., No. 03 C 7063, 2004 WL 1921028, *6 (N.D.Ill. July 9, 2004). The
location of the delivery or nondelivery of goods or the payment or nonpayment of money also can
serve as significant events. PKWare, Inc. v. Meade, 79 F.Supp.2d 1007, 1016 (E.D.Wis. 2000).
Communications that relate to the contract and that are made into or from a district also can
establish a basis for venue. See, e.g., Imperial Crane, supra, 2013 WL 5904527 at **3 – 4 (location
of contract negotiations); National Technology, supra, 2013 WL 3755052 at *6 (location of
meetings related to contract); Master Tech Products, Inc. v. Smith, 181 F.Supp.2d 910, 913 – 914
(N.D.Ill. 2002) (“[T]he ‘substantial part’ provisions of §1391 ‘may be satisfied by a communication
to or f[ro]m the district in which the cause of action was filed, given a sufficient relationship
between the communication and the cause of action.’ ”), quoting Celozzi v. Boot, No. 00 C 3285,
2000 WL 1141568, *6 (N.D.Ill. Aug. 11, 2000); Sacody Technologies, Inc. v. Avant, Inc., 862
F.Supp. 1152, 1157 (S.D.N.Y. 1994) (venue proper in district in which plaintiff’s office was located
because confidentiality agreement from which lawsuit arose was transmitted to and from that
office). The existence of state common-law contractual issues may be a factor in transfer to a federal
court in the state that has an interest in deciding local controversies. Winmar Construction, Inc. v.
JK Moving & Storage, Inc., 291 F.Supp.3d 88 (D.D.C. 2018) (transfer to Eastern District of
Virginia).
2. [5.15] Tort
In tort cases, venue generally is proper in the district where the plaintiff suffered injuries. See
Midas Int’l Corp. v. Chesley, No. 11 C 8933, 2012 WL 1357708, *2 (N.D.Ill. Apr. 19, 2012); Vasilj
v. Duzich, No. 07 C 5462, 2008 WL 2062371, *7 (N.D.Ill. May 13, 2008); Ty, Inc. v. Sullivan, No.
01 C 1604, 2002 WL 500663, *2 (N.D.Ill. Mar. 12, 2002); Speros v. York, 960 F.Supp. 156, 157
(N.D.Ill. 1997). This is true even when the plaintiff’s injuries are economic in character. Reynolds
Corp. v. National Operator Services, Inc., 73 F.Supp.2d 299, 306 (W.D.N.Y. 1999). Venue also is
proper in the district where the tortious conduct took place. See Setco Enterprises, Corp. v. Robbins,
19 F.3d 1278, 1280 – 1281 (8th Cir. 1994). Communications made to or from the district where the
plaintiff filed the tort cause of action can satisfy the substantial part requirement if sufficiently
related to the cause of action. Interlease Aviation Investors II (Aloha) L.L.C. v. Vanguard Airlines,
Inc., 262 F.Supp.2d 898, 913 (N.D.Ill. 2003) (two trips, transmission of three proposals and letter,
and nineteen phone calls in furtherance of alleged tortious interference with leases); Master Tech
Products, Inc. v. Smith, 181 F.Supp.2d 910, 913 – 914 (N.D.Ill. 2002) (making telephone calls and
sending confidentiality agreements that were part of historical predicate for claim under Racketeer
Influenced and Corrupt Organizations Act (see §5.19 below)).
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E. [5.16] Venue If There Is No District in Which the Action Otherwise May Be Brought
28 U.S.C. §1391(b)(3) contains a “fallback” provision that applies only when venue is not
proper in any judicial district under a special venue statute or under §1391(b)(1) or §1391(b)(2).
Atlantic Marine Construction Co. v. United States District Court for Western District of Texas, 571
U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 578 (2013); KM Enterprises, Inc. v. Global Traffic
Technologies, Inc., 725 F.3d 718, 733 (7th Cir. 2013); Huster v. j2 Global Communication, Inc.,
Case No. 13 C 6143, 2014 WL 4699675, *3 (N.D.Ill. Sept. 19, 2014). Thus, when — and only
when — a special venue statute does not apply, significant events giving rise to the cause of action
occur outside the United States, and the defendants do not all reside in the same state, §1391(b)(3)
provides a fallback for establishing venue. Cf. 14D Wright, FEDERAL PRACTICE AND
PROCEDURE §3806.1.
Section 1391(b)(3) provides that venue can lie in the district where “any defendant is subject
to the court’s personal jurisdiction.” 28 U.S.C. §1391(b)(3). Different language contained in former
§1391(b)(3), which stated that venue was proper in the district where “any defendant may be
found,” has been eliminated.
F. [5.17] Pendent and Ancillary Proceedings
In theory, venue must be established for each separate cause of action. Rich-Mix Products, Inc.
v. Quikrete Cos., No. 98 C 6724, 1999 WL 409946, *1 (N.D.Ill. June 7, 1999); Sara Lee Corp. v.
Interstate Warehousing, Inc., No. 96 C 5375, 1997 WL 189308, *2 (N.D.Ill. Apr. 15, 1997); Scotch
Whisky Ass’n v. Majestic Distilling Co., 681 F.Supp. 1297, 1301 (N.D.Ill. 1988); Beattie v. United
States, 756 F.2d 91, 100 (D.C.Cir. 1984), overruled on other grounds by Smith v. United States,
507 U.S. 197, 122 L.Ed.2d 548, 113 S.Ct. 1178 (1993). However, for venue purposes, the federal
courts have interpreted “cause of action” broadly. 17 James Wm. Moore et al., MOORE’S
FEDERAL PRACTICE §110.05 (3d ed. 2014) (MOORE’S). Courts consider factually interrelated
claims as one cause of action with two or more grounds for relief. Hurn v. Oursler, 289 U.S. 238,
77 L.Ed. 1148, 53 S.Ct. 586 (1933); Pacer Global Logistics, Inc. v. National Passenger R.R., 272
F.Supp.2d 784, 790 (E.D.Wis. 2003). Consequently, when a plaintiff brings multiple claims that
arise out of the same nucleus of operative facts, courts for venue purposes should consider such
claims one cause of action. Pacer Global Logistics, supra, 272 F.Supp.2d at 790. In such situations,
proper venue as to one claim generally will support venue as to the other claims. General Foods
Corp. v. Carnation Co., 411 F.2d 528, 532 (7th Cir. 1969); Nine Point Mesa of Nashville, Inc. v.
Nine Point Mesa of Lexington, Inc., 769 F.Supp. 259, 263 (M.D.Tenn. 1991); 14D Wright,
FEDERAL PRACTICE AND PROCEDURE §3808.
Venue issues may arise when a party brings claims under joinder devices. In these situations,
courts must decide whether venue is proper. The problems this presents are more complex than
those just mentioned, but courts generally find that venue is proper with respect to claims brought
against a third party when the claims against the third party are so closely related to the original
action that they can be regarded as “ancillary.” 14D Wright §3808. In other words, if the court
concludes that it has ancillary jurisdiction to hear the claim, it also should regard the claim as
ancillary for venue purposes. Securities & Exchange Commission v. Bilzerian, 378 F.3d 1100, 1107
(D.C.Cir. 2004); American Home Assurance Co. v. TGL Container Lines, Ltd., 347 F.Supp.2d 749,
764 (N.D.Cal. 2004); Beattie, supra, 756 F.2d at 101.
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In deciding whether to permit a party to join ancillary claims, the court conducts an analysis
similar to that formerly employed for pendent jurisdiction but now applied to supplemental
jurisdiction. Reilly v. Meffe, 6 F.Supp.3d 760, 765, 767 n.2 (S.D. Ohio 2014); Sierra Club v.
Johnson, 623 F.Supp.2d 31, 37 (D.D.C. 2009); Byrton Dairy Products, Inc. v. Harborside
Refrigerated Services, Inc., No. 96 C 1949, 1997 WL 177874, *3 (N.D.Ill. Apr. 10, 1997); 17
MOORE’S §110.05. Under this doctrine, the pendent-venue doctrine,
[c]ourts may exercise discretion to hear a claim lacking venue if it arises out of the
same common nucleus of operative facts as the claims for which there is proper venue.
In determining whether to exercise the discretion to hear such claims, judicial
economy, conveniences, avoidance of piecemeal litigation, and fairness to the litigants
[are] to be considered. Byrton Dairy, supra, 1997 WL 177874 at *3.
See also Sierra Club, supra, 623 F.Supp.2d at 37; Hyatt Corp. v. Personal Communications
Industry Ass’n, No. 04 C 4656, 2004 WL 2931288, *5 (N.D.Ill. Dec. 15, 2004);
Woodrum/Ambulatory Systems Development, LLC v. Lakeshore Surgical, LLC, No. 08 C 1721,
2009 WL 256286, *5 (N.D.Ill. Jan. 28, 2009).
Courts will not apply the pendent-venue doctrine, however, if it is inconsistent with the
requirements of a specific venue statute because that would circumvent clearly expressed
congressional intent. Martin v. U.S. Equal Employment Opportunity Commission, 19 F.Supp.3d
291, 310 (D.D.C. 2014); Sierra Club, supra, 623 F.Supp.2d at 37; Pacer Global Logistics, supra,
272 F.Supp.2d at 790; PKWare, Inc. v. Meade, 79 F.Supp.2d 1007, 1018 – 1019 (E.D.Wis. 2000).
In contrast, a party may argue that the court should regard claims governed by the general venue
statute as pendent to claims for which there is proper venue under a specific venue statute. “[W]here
a special venue provision lays venue of a claim in certain specified districts, such provision controls
venue for all claims arising out of the same nucleus of operative facts.” Pacer Global Logistics,
supra, 272 F.Supp.2d at 790, citing Richard Corn, Pendent Venue: A Doctrine in Search of a
Theory, 68 U.Chi.L.Rev. 931, 959 (2001).
Some courts have held that parties against whom ancillary claims are brought cannot raise
venue defenses because venue statutes apply only to an original action. See United Van Lines, LLC
v. Marks, 366 F.Supp.2d 468, 473 – 474 (S.D.Tex. 2005); R.E. Linder Steel Erection Co. v.
Alumisteel Systems, Inc., 88 F.R.D. 629, 622 – 623 (D.Md. 1980) (holding that national bank
defending ancillary suit could not invoke protection of 12 U.S.C. §94); Andersen v. Sportmart, Inc.,
57 F.Supp.2d 651, 664 n.11 (N.D.Ind. 1999). The Fifth Circuit has held:
[T]he third-party defendant is protected against an inconvenient forum . . . by the
requirement that the court have personal jurisdiction over him and the court’s ability
to take account of venue considerations when exercising its discretion to decide
whether to disallow impleader or to sever the third-party claim. Gundle Lining
Construction Corp. v. Adams County Asphalt, Inc., 85 F.3d 201, 210 (5th Cir. 1996),
quoting 6 Wright, FEDERAL PRACTICE AND PROCEDURE §1445 (2d ed. 1990).
See also D’Addario v. Geller, 264 F.Supp.2d 367, 393 (E.D.Va. 2003) (denying motion to transfer
claim for improper venue “in the interest of judicial economy and to avoid piecemeal litigation”
when claim appeared “to be factually related to the other claims asserted in this action”).
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When a party uses a joinder device to assert additional claims against the original parties to the
suit and does so after the court has decided that it has venue over the original claim, the original
parties usually cannot raise a valid venue objection with respect to such additional claims. Seamon
v. Upham, 563 F.Supp. 396 (E.D.Tex. 1983); Bredberg v. Long, 778 F.2d 1285, 1289 (8th Cir.
1985). This is so because the parties already are litigating in that district court and are not
inconvenienced when additional claims are asserted in the same action. Thus, when original parties
are concerned, venue requirements generally are inconsequential with respect to compulsory and
permissive counterclaims and cross-claims. See E&J Gallo Winery v. Morand Bros. Beverage Co.,
247 F.Supp.2d 973, 976 – 977 (N.D.Ill. 2002); Rogen v. Memry Corp., 886 F.Supp. 393, 396
(S.D.N.Y. 1995); Carcella v. L & L Coach Lines, Inc., 591 F.Supp. 1272 (D.Md. 1984). See also
14D Wright §3808.
Some courts have held, however, that when the defendant brings a permissive counterclaim,
the plaintiff can challenge venue appropriately. Tab Express International, Inc. v. Aviation
Simulation Technology, Inc., 215 F.R.D. 621, 626 (D.Kan. 2003) (when choice-of-forum clause
forced plaintiff to file suit in district, plaintiff could challenge venue for permissive counterclaim
alleging infringement). Courts employ the judicial economy policy embodied in Fed.R.Civ.P. 12
to permit the defendant to present all defenses and counterclaims simultaneously. See Happy
Manufacturing Co. v. Southern Air & Hydraulics, Inc., 572 F.Supp. 891 (N.D.Tex. 1982).
Accordingly, a defendant does not relinquish the right to raise a venue objection by filing a
counterclaim and venue objection at the same time. Lomanco, Inc. v Missouri Pacific R.R., 566
F.Supp. 846 (E.D.Ark. 1983).

III. VENUE ISSUES IN CERTAIN TYPES OF CASES
A. [5.18] Patent Infringement Cases
28 U.S.C. §1400(b) is the venue statute for patent infringement cases. It states: “Any civil
action for patent infringement may be brought in the judicial district where the defendant resides,
or where defendant has committed acts of infringement and has a regular and established place of
business.” Id. The United States Supreme Court in TC Heartland LLC v. Kraft Foods Group Brands
LLC, ___ U.S. ___, 197 L.Ed.2d 816, 137 S.Ct. 1514 (2017), held that for patent infringement, a
domestic corporation resides only in the state of its incorporation. The Court noted that it has
repeatedly rejected any attempt to incorporate the definition of “resides” in 28 U.S.C §1391(c) into
the definition of “resides” in §1400(b), nothing that §1400(b) “is the sole and exclusive provision
controlling venue in patent infringement actions and . . . is not to be supplemented by . . .
§1391(c).” 137 S.Ct. at 1519, quoting Fourco Glass Co. v. Transmirra Products Corp., 353 U.S.
222, 77 S.Ct. 787, 1 L.Ed.2d 786, 792 (1957). With this ruling, the Court overruled prior cases that
had held that the corporate resident rule of 28 U.S.C. §1391(c) should be read together with
§1400(b) to determine where a corporation “resides” under the patent venue statute. See
TechnoLines, LP v. GST AutoLeather, Inc., 799 F.Supp.2d 871, 874 (N.D.Ill. 2011); Meteoro
Amusement Corp. v. Six Flags, 267 F.Supp.2d 263, 267 (N.D.N.Y. 2003); Eazypower Corp. v. ICC
Innovative Concepts Corp., No. 98 C 3189, 1999 WL 66576, *1 (N.D.Ill. Feb. 8, 1999); Plant
Genetic Systems, N.V. v. Ciba Seeds, 933 F.Supp. 519, 526 (M.D.N.C. 1996). Thus, when
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determining venue in patent infringement cases, a defendant corporation is no longer a resident of
any district in which it is subject to personal jurisdiction. See 17 MOORE’S FEDERAL
PRACTICE §110.39[3][a]. TC Heartland did not affect the provision of §1400(b) that allows for
venue where the defendant has committed acts of infringement and has a regular and established
place of business.
The patent venue statute applies only to patent cases that allege infringement.
Norkol/Fibercore, Inc. v. Gubb, 279 F.Supp.2d 993, 999 (E.D.Wis. 2003); Ryobi Technologies,
Inc. v. Broglen Hotel Corp., No. 01 C 5630, 2002 WL 731140, *2 (N.D.Ill. Apr. 24, 2002). Thus,
§1400(b) does not govern the venue of claims such as conspiracy to induce infringement or tortious
interference with prospective business advantage or declaratory judgments for noninfringement.
Id.; Koratron Co. v. Deering Milliken, Inc., 418 F.2d 1314, 1315 – 1316 (9th Cir. 1969). The special
patent venue statute also does not govern venue in an action seeking a declaratory judgment that a
patent is not valid. American Cyanamid Co. v. Eli Lily & Co., 903 F.Supp. 781, 784 n.1 (D.N.J.
1995); Dicar, Inc. v. L.E. Sauer Machine Co., 530 F.Supp. 1083, 1088 (D.N.J. 1982).
B. [5.19] Racketeer Influenced and Corrupt Organizations Act Claims
Venue in cases under the Racketeer Influenced and Corrupt Organizations Act (RICO), Pub.L.
No. 91-452, Title IX, §901(a), 84 Stat. 941 (1970), is governed by 18 U.S.C. §1965(a), which
provides: “Any civil action or proceeding under this chapter against any person may be instituted
in the district court of the United States for any district in which such person resides, is found, has
an agent, or transacts his affairs.” The broad venue language of §1965(a) is not exclusive. Flag Co.
v Maynard, 376 F.Supp.2d 849, 856 (N.D.Ill. 2005); Gilman Opco LLC v. Lanman Oil Co., No.
13-cv-7846, 2014 WL 1284499, *2 n.2 (N.D.Ill. Mar. 28, 2014) (“RICO’s venue provisions are
supplemental to the general civil venue provisions in §1391”); Multi-Media International, LLC v.
Promag Retail Services, LLC, 343 F.Supp.2d 1024, 1034 n.8 (D.Kan. 2004) (general venue statutes
“are applicable to RICO claims because RICO’s special venue provision is not exclusive”); Van
Schaick v. Church of Scientology of California, Inc., 535 F.Supp. 1125, 1133 n.6 (D.Mass. 1982).
However, a party must assert venue properly as to each defendant “from his own contacts rather
than those of a co-defendant.” Flag, supra, 376 F.Supp.2d at 856. See also First Financial Leasing
Corp. v. Hartge, 671 F.Supp. 538, 542 (N.D.Ill. 1987).
A RICO defendant “transacts his affairs” in a district when he “regularly transacts business of
a substantial and continuous character within the district.” Jubilee House Community, Inc. v. Coker
International, Inc., No. 1:11CV45, 2013 WL 1232900, *6 (M.D.N.C. Mar. 26, 2013), quoting
Magic Toyota, Inc. v. Southeast Toyota Distributors, Inc., 784 F.Supp. 306, 319 (D.S.C.1992);
Siddle v. ConnectGov, Inc., Civil No. 09-376-GPM, 2009 WL 4506316, *3 (S.D.Ill. Nov. 30, 2009).
Further, the affairs being transacted must be attributable to the defendant. For example, a defendant
who transacts the affairs of an employer, but not his or her own personal affairs, in a particular
district is not subject to venue in that district. Medoil Corp. v. Clark, 753 F.Supp. 592, 599
(W.D.N.C. 1990). In addition, the affairs must have a connection to the alleged predicate acts giving
rise to the RICO claim. See Population Planning Associates, Inc. v. Life Essentials, Inc., 709
F.Supp. 342, 344 – 345 (S.D.N.Y. 1989).
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C. [5.20] Suits Against the United States
28 U.S.C. §1402 governs venue in suits against the United States. The venue provisions in
§1402 are meant to be exclusive. United Transit Co. v. United States, 158 F.Supp. 856, 858
(M.D.Tenn. 1957). Generally, a plaintiff may sue the United States only in the district where the
plaintiff resides. 28 U.S.C. §1402(a).
In a tort action against the United States, however, venue is also proper in the district where
the tortious act or omission occurred. 28 U.S.C. §1402(b); Dicken v. United States, 862 F.Supp. 91,
92 (D.Md. 1994). Some courts give a broad interpretation to this language. See Zakiya v. United
States, 267 F.Supp.2d 47, 58 (D.D.C. 2003) (“Under the prevailing interpretation of section
1402(b), venue is proper [in a district] if sufficient activities giving rise to the plaintiff’s cause of
action took place [there].”), quoting Franz v. United States, 591 F.Supp. 374, 378 (D.D.C. 1984).
When conduct occurs in one district but has effects in another district, the tortious conduct is
deemed to occur in the district where its effects are felt for purposes of §1402(b). See Forest v.
United States, 539 F.Supp. 171, 175 – 176 (D.Mont. 1982).
NOTE: Numerous statutes provide other venue rules for suits against the United States in certain
types of actions (e.g., admiralty actions). Counsel should review the relevant statutes to determine
whether a specific venue provision applies.
D. [5.21] Suits Against Federal Officers or Agencies
Congress enacted 28 U.S.C. §1391(e) to broaden the venue of actions against federal officers
or agencies. Previously, these actions could be brought only in the District of Columbia. Schlanger
v. Seamans, 401 U.S. 487, 28 L.Ed.2d 251, 91 S.Ct. 995, 997 n.4 (1971). Under §1391(e), venue is
proper for such lawsuits in the district (1) where a defendant resides, (2) where a substantial part
of the events or omissions giving rise to the claim occurred, (3) where a substantial part of the
property that is the subject of the action is located, or (4) where the plaintiff resides, if no real
property is involved in the action. Section 1391(e) applies to a federal officer only if he or she is
an officer at the time of suit. Stafford v. Briggs, 444 U.S. 527, 63 L.Ed.2d 1, 100 S.Ct. 774, 780
(1980). Venue in a suit against the Secretary of Defense alleging that Army and Marine policies
segregating women were unconstitutional was proper in the district where Army bases
implementing those policies were located even though no Marine bases were located in the district.
Service Women’s Action Network v. Mattis, 320 F.Supp.3d 1082 (N.D.Cal. 2018). Section 1391(e)
does not apply to suits brought against members of Congress or the judiciary. King v. Russell, 963
F.2d 1301, 1303 – 1304 (9th Cir. 1992), cert. denied, 113 S.Ct. 1263 (1993); Liberation News
Service v. Eastland, 426 F.2d 1379, 1384 (2d Cir. 1970); Lypka v. Mercantile Bank, No.
C 04-00006 JF, 2004 WL 1774246, *4 (N.D.Cal. Aug. 9, 2004); Mason v. Cassady, No.
1:09CV156-LG-JMR, 2010 WL 3522019, *4 (S.D.Miss. Sept. 1, 2010).
Section 1391(e) also applies in cases that seek mandamus or injunctive relief against federal
officials and agencies. Stafford, supra, 100 S.Ct. at 780. However, it does not apply to suits for
money damages against a private individual employed by the federal government because such a
suit is not “essentially against the United States.” 100 S.Ct. at 783 – 784. Whether a case is
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essentially against the United States is established by determining who would pay any judgment
awarded. 100 S.Ct. at 784. When federal and nonfederal defendants are joined in the same suit, a
plaintiff cannot rely on §1391(e) to provide venue over a nonfederal defendant. See Rogers v. Civil
Air Patrol, 129 F.Supp.2d 1334, 1338 – 1339 (M.D.Ala. 2001); National Association of Life
Underwriters v. Clarke, 761 F.Supp. 1285, 1291 (W.D.Tex. 1991).
NOTE: Numerous federal statutes concerning health and welfare programs have specific venue
requirements for statutory review actions against federal agencies. Thus, counsel should review the
relevant federal statutes to determine whether a specific venue provision applies.
E. [5.22] Tax Refund Suits
Venue in civil actions for tax refunds under 28 U.S.C. §1346 is governed by 28 U.S.C.
§1402(a). An individual taxpayer may sue only in the district where he or she resides. 28 U.S.C.
§1402(a)(1). A corporation may bring a tax refund action in the district where the corporation’s
principal place of business or principal office or agency is located. 28 U.S.C. §1402(a)(2). If the
corporation does not have a principal place of business or principal office or agency, a corporation
may bring such an action in the district where the tax return was filed. Id. If no return was made, a
corporation may bring such an action in the District Court for the District of Columbia. Id.
When the plaintiff sues the District Director of the Internal Revenue Service who collected the
tax, the suit must be brought in the district in which the Director resides. See Farnsworth &
Chambers Co. v. Phinney, 297 F.2d 681, 682 (5th Cir. 1962).
F. [5.23] Suits on Insurance
Suits relating to insurance claims under contracts of National Service Life Insurance, U.S.
Government life insurance, or Veterans Administration insurance may be brought against the
United States in either the District Court for the District of Columbia or the district court for the
district in which any plaintiff resides. 38 U.S.C. §1984.
G. [5.24] Admiralty Cases
General venue statutes do not govern admiralty claims. 28 U.S.C. §1390(b). See also The Lydia,
1 F.2d 18, 23 (2d Cir.), cert. denied, 45 S.Ct. 97 (1924); New Hampshire Insurance Co. v. Green
Dragon Trading Co., No. 08 C 1326, 2008 WL 2477484, *5 (N.D.Ill. June 17, 2008); In re
McDonnell-Douglas Corp., 647 F.2d 515, 516 (5th Cir. 1981). A libel in rem (now called an “action
in rem”) may be brought in any district in which the vessel is found. For an in personam admiralty
action against a private party, venue is proper in the district in which process can be served. Delta
November, LLC v. Baker, No. 10-10086-CIV, 2011 WL 4501118, *2 (S.D.Fla. Aug. 23, 2011). If
the plaintiff cannot serve process, venue is proper in the district in which an attachment or
garnishment can be made. 14D Wright, FEDERAL PRACTICE AND PROCEDURE §3817.
Admiralty actions against the United States are governed by 46 U.S.C. §§30906 and 31104. A
libel in personam action may be brought against the United States in the district in which any
plaintiff resides, any plaintiff has its principal place of business, or the vessel or cargo is found. 46
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U.S.C. §30906. A suit for damages or for compensation for towage and salvage services may be
brought only in the district in which the vessel that is allegedly liable is found within the United
States. 46 U.S.C. §31104(a). See Reeve v. Ocean Ships, Inc., No. 10 C 8147, 2011 WL 3165765,
*3 (N.D.Ill. July 27, 2011). If the vessel or cargo is not within the territorial waters of the United
States, suit may be brought in the district in which any plaintiff resides or has an office for the
transaction of business in the United States. 46 U.S.C. §31104(b)(1). If the vessel or cargo is not
within the territorial waters of the United States and no plaintiff resides or has an office for the
transaction of business in the United States, the action may be brought in any district. 46 U.S.C.
§31104(b)(2).
In a class action brought against the United States by a civilian seamen for overtime wages,
venue based on the residence of the plaintiff was appropriate only in the district in which the sole
remaining class representative resided. Dillon v. United States, 357 F. Supp. 3d 49 (D.Mass. 2019).
H. [5.25] Water Pollution
Private actions alleging water pollution violations under 33 U.S.C. §1365 may be brought only
in the district in which the source of the discharge is located. 33 U.S.C. §1365(c); Citizens for Better
Environment — California v. Union Oil Company of California, 861 F.Supp. 889, 897 – 898
(N.D.Cal. 1994).
I. [5.26] Suits Under the Freedom of Information Act
In suits under the Freedom of Information Act, Pub.L. No. 89–487, 80 Stat. 250, venue is
proper only in the district court for (1) the district in which the complainant resides or has his or
her principal place of business, (2) the district in which the agency records are located, or (3) the
District of Columbia. 5 U.S.C. §552(a)(4)(B). See also O’Neill v. United States Department of
Justice, No. 05-C-0306, 2007 WL 983143, **6 – 7 (E.D.Wis. Mar. 26, 2007); Harrison v. Federal
Bureau of Prisons, 464 F.Supp.2d 552, 559 (E.D.Va. 2006); Schwarz v. Internal Revenue Service,
998 F.Supp. 201, 203 (N.D.N.Y. 1998).
J. [5.27] Suits Brought by the Federal Government
At times, special venue statutes govern suits brought by the federal government. For example,
eminent domain actions to condemn land for the use of the United States must be brought in the
district in which the land is located or, if the land is located in different districts in the same state,
in any of those districts. 28 U.S.C. §1403.
If no specific venue statute applies, however, 28 U.S.C. §1391(b) governs cases brought by the
federal government. See United Nations Korean Reconstruction Agency v. Glass Production
Methods, Inc., 143 F.Supp. 248 (S.D.N.Y. 1956). In such situations, the federal government must
bring suit in one of three places: (1) the district in which any defendant resides if all defendants
reside in the same state; (2) the district in which a substantial part of the events or omissions giving
rise to the claim occurred; or (3) the district in which any defendant is subject to the court’s personal
jurisdiction. 28 U.S.C. §1391(b).
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K. Contractual Venue
1. [5.28] Generally
Contracts often include a forum-selection clause that states where the parties may or must bring
lawsuits arising under the contract. Forum-selection clauses, if valid, will be enforced in all but
“extraordinary circumstances.” Atlantic Marine Construction Co. v. United States District Court
for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 581 (2013). See also
J.P. Morgan Chase Bank, N.A. v. McDonald, 760 F.3d 646, 651 (7th Cir. 2014); XADO Tech, LLC
v. US Envirotech, Inc., No. 13 C 6901, 2014 WL 3882667, *3 (N.D.Ill. Aug. 5, 2014). Indeed, a
valid forum-selection clause must be “given controlling weight in all but the most exceptional
cases” because in “all but the most unusual cases . . . the ‘interest of justice’ is served by holding
parties to their bargain.” Atlantic Marine, supra, 134 S.Ct. at 579, 583, quoting Stewart
Organization, Inc. v. Ricoh Corp., 487 U.S. 22, 101 L.Ed.2d 22, 108 S.Ct. 2239, 2246 (1988)
(Kennedy, J., concurring).
The appropriate way to enforce a forum-selection clause pointing to another federal court is by
a motion to transfer under 28 U.S.C. §1404(a). Atlantic Marine, supra, 134 S.Ct. at 576. If the
forum-selection clause points to a state or foreign forum, however, then the appropriate way to
enforce it is through the doctrine of forum non conveniens. 134 S.Ct. at 580.
However, if the forum-selection clause is permissive rather than mandatory, the majority of
courts have declined to apply Atlantic Marine. See, e.g., Lavera Skin Care North America, Inc. v.
Laverana GmbH & Co. KG, No. 2:113-cv-02311-RSM, 2014 WL 7338739, *5 (W.D.Wa. Dec. 19,
2014); Financial Casualty & Surety, Inc. v. Parker, Civil Action No. H-14-0360, 2014 WL
2515136, *3 (S.D.Tex. June 4, 2014). Certain courts, however, seem to have followed Atlantic
Marine even when the forum-selection clause was permissive. See United American Healthcare
Corp. v. Backs, 997 F.Supp.2d 741, 750 (E.D.Mich. 2014).
2. [5.29] Forum-Selection Clauses — Presumption of Validity
Courts generally presume forum-selection clauses are valid and enforceable. See IFC Credit
Corp. v. Aliano Brothers General Contractors, Inc., 437 F.3d 606, 610 (7th Cir. 2006) (decisions
of Seventh Circuit “bury the outmoded judicial hostility to forum selection clauses”); Tel-Nick, Inc.
v. Compath, Inc., No. 02 C 9198, 2003 WL 1394613, *2 (N.D.Ill. Mar. 19, 2003) (forum-selection
clauses are “prima facie valid and should be enforced”), quoting M/S Bremen v. Zapata Off-Shore
Co., 407 U.S. 1, 32 L.Ed.2d 513, 92 S.Ct. 1907, 1913 (1972); RBC Mortgage Co. v. Couch, 274
F.Supp.2d 965, 970 (N.D.Ill. 2003); XADO Tech, LLC v. US Envirotech, Inc., No. 13 C 6901, 2014
WL 3882667, *3 (N.D.Ill. Aug. 5, 2014). This presumption holds true even for forum-selection
provisions in so-called adhesion contracts. See Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585,
113 L.Ed.2d 622, 111 S.Ct. 1522 (1991); Muzumdar v. Wellness International Network, Ltd., 438
F.3d 759, 762 (7th Cir. 2006); Northwestern National Insurance Co. v. Donovan, 916 F.2d 372
(7th Cir. 1990).
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3. [5.30] Overcoming the Presumption
Prior to Atlantic Marine Construction Co. v. United States District Court for Western District
of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568 (2013), courts refused to enforce
unreasonable forum-selection clauses. See Van’s Supply & Equipment, Inc. v. Echo, Inc., 711
F.Supp. 497, 503 (W.D.Wis. 1989); Hawaii Credit Card Corp. v. Continental Credit Card Corp.,
290 F.Supp. 848, 851 (D.Haw. 1968). Under such decisions, forum-selection clauses were deemed
“unreasonable” (1) if their incorporation into the contract was the result of fraud,
undue influence or overweening bargaining power; (2) if the selected forum is so
“gravely difficult and inconvenient that [the complaining party] will for all practical
purposes be deprived of its day in court”; or (3) if enforcement of the clauses would
contravene a strong public policy of the forum in which the suit is brought, declared
by statute or judicial decision. Tel-Nick, Inc. v. Compath, Inc., No. 02 C 9198, 2003 WL
1394613, *2 (N.D.Ill. Mar. 19, 2003), quoting Bonny v. Society of Lloyd’s, 3 F.3d 156, 160
(7th Cir. 1993).
See also P & S Business Machines, Inc. v. Canon USA, Inc., 331 F.3d 804, 807 – 808 (11th Cir.
2003); Kolendo v. Jerell, Inc., 489 F.Supp. 983, 985 – 986 (S.D.W.Va. 1980).
Following Atlantic Marine, “courts have taken different approaches when examining the issue
of the validity of a forum-selection clause.” Black Hills Truck & Trailer, Inc. v. MAC Trailer
Manufacturing, Inc., Civ. No. 13-4113-KES, 2014 WL 5782452, *4 (D.S.D. Nov. 6, 2014)
(discussing majority and minority approaches and collecting cases). However, the majority of
courts continue to apply the factors set forth in M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1,
32 L.Ed.2d 513, 92 S.Ct. 1907, 1913 (1972), in order to determine whether to give “controlling
weight” to a forum-selection clause. 2014 WL 5782452 at *4. Those factors are set forth in the
preceding paragraph. See, e.g., Red Barn Motors, Inc. v. Nextgear Capital, Inc., Civil Action No.
13-00778-BAJ-RLB, 2014 WL 4986674, *2 (M.D.La. Sept. 29, 2014) (applying Bremen factors to
determine whether forum-selection clause was valid when party argued it was procured by fraud
and was unreasonable).
Several more recent court decisions, apparently in the minority, have relied on contract
principles rather than the Bremen analysis to determine the enforceability and validity of forumselection clauses. See Union Electric Co. v. Energy Insurance Mutual Ltd., No 4:10-CV-1153
(CEJ), 2014 WL 4450467, *4 (E.D.Mo. Sept. 10, 2014); Guest Associates, Inc. v. Cyclone Aviation
Products, Ltd., Case No. 5:13-cv-01667-JHE, 2014 WL 2973152, *2 (N.D.Ala. June 30, 2014).
One court decision found that Atlantic Marine precluded reliance on private interests in determining
whether the forum-selection clause was enforceable. Monastiero v. appMobi, Inc., No. C 13-05711
SI, 2014 WL 1991564, *3 (N.D.Cal. May 15, 2014).
a. [5.31] Fraud, Overreaching, or Undue Influence
A court will invalidate a forum-selection clause for such reasons as fraud, overreaching, or
undue influence. See IFC Credit Corp. v. Aliano Brothers General Contractors, Inc., 437 F.3d 606,
610 (7th Cir. 2006); Queen Noor, Inc. v. McGinn, 578 F.Supp. 218, 210 (S.D.Tex. 1984). When
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the parties include a forum-selection clause as part of a larger agreement, however, such defenses
will invalidate the forum-selection clause only if the fraud, overreaching, or undue influence applies
to the forum-selection clause itself. See Scherk v. Alberto-Culver Co., 417 U.S. 506, 41 L.Ed.2d
270, 94 S.Ct. 2449, 2457 n.14 (1974).
b. [5.32] Inconvenience
Before Atlantic Marine Construction Co. v. United States District Court for Western District
of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568 (2013), courts at times found forumselection clauses to be unreasonable when the forum selected was of great inconvenience or
unrelated to the litigation. See St. Paul Fire & Marine Insurance Co. v. Travelers Indemnity Co.,
401 F.Supp. 927, 930 (D.Mass. 1975). Even so, given that the forum-selection clause is a waiver
of the right to argue inconvenience, those courts held that establishing that a particular forum is of
great inconvenience was a heavy burden. See, e.g., Paper Express, Ltd. v. Pfankuch Maschinen
GmbH, 972 F.2d 753, 758 (7th Cir. 1992) (“[T]he party seeking to escape the contract must
demonstrate that ‘the forum will be so gravely difficult and inconvenient that he will for all practical
purposes be deprived of his day in court.’ ”), quoting M/S Bremen v. Zapata Off-Shore Co., 407
U.S. 1, 32 L.Ed.2d 513, 92 S.Ct. 1907, 1917 (1972). Further, forum-selection agreements
sometimes were voided if circumstances changed so severely after the formation of the agreement
that enforcement of the forum-selection clause was impractical. See McDonnell Douglas Corp. v.
Islamic Republic of Iran, 758 F.2d 341, 347 – 348 (8th Cir.), cert. denied, 106 S.Ct. 347 (1985). It
is not clear if, or the extent to which, the approach taken by these courts remains viable after Atlantic
Marine.
c. [5.33] Public Policy
When a statute expresses a strong public policy in favor of a particular forum, a court may
decide not to enforce a contrary forum-selection clause. See E & J Gallo Winery v. Morand Bros.
Beverage Co., 247 F.Supp.2d 973, 977 – 978 (N.D.Ill. 2002) (invalidating forum-selection clause
that would permit contract to contravene statutory requirement that private cause of action under
Beer Industry Fair Dealing Act, 815 ILCS 720/1, et seq., be brought in state or federal court in
Illinois); Black Hills Truck & Trailer, Inc. v. MAC Trailer Manufacturing, Inc., Civ. No. 13-4113KES, 2014 WL 5782452, *2 (D.S.D. Nov. 6, 2014).
4. [5.34] Choice of Law
The majority of federal circuits hold that enforceability of a forum-selection clause is governed
by federal law. 14D Wright, FEDERAL PRACTICE AND PROCEDURE §3803.1 (collecting
cases). See, e.g., Jumara v. State Farm Insurance Co., 55 F.3d 873, 877 (3d Cir. 1995) (contractual
forum-selection clause in diversity cases is determined by federal, not state, law). The Seventh
Circuit is not in the majority. The Seventh Circuit has held that if a contract contains a valid choiceof-law clause, that law will be used to determine the validity and enforceability of the forumselection clause. Jackson v. Payday Financial, LLC, 764 F.3d 765, 775 (7th Cir. 2014). In Jackson,
the Seventh Circuit stated that if the choice-of-law provision was invalid, then Illinois law would
govern the question of the validity of the forum-selection clause. Id.
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L. [5.35] In Rem and Local Actions
“Local actions” generally concerned suits involving interests in land. See 17 MOORE’S
FEDERAL PRACTICE §110.20.
Prior to the Federal Courts Jurisdiction and Venue Clarification Act of 2011, the general venue
statutes did not apply to local actions (see Raphael J. Musicus, Inc. v. Safeway Stores, Inc., 743
F.2d 503, 506 (7th Cir. 1984); Pellerin Laundry Machinery Sales Co. v. Hogue, 219 F.Supp. 629,
637 (W.D.Ark. 1963)), and parties generally had to bring a local action “within the territorial
boundaries of the state in which the land is located.” Plant Systems, Inc. v. TE Products Pipeline
Co., No. 01 C 4057, 2001 WL 1175091, *1 (N.D.Ill. Oct. 3, 2001). However, the “local action”
rule is now abrogated (see 28 U.S.C. §1391(a)(2)), and former §1392 (which reflected that rule)
has been repealed. See also Rowe v. Aurora Commercial Corp., Civil Action No. 5:13-21369, 2014
WL 3810786, **2 – 3 (S.D.W.Va. Aug. 1, 2014) (“Congress has abolished the local action doctrine
to the extent that it is solely an issue of venue. . . . [But c]ourts applying the local action doctrine
have split over whether the rule affects venue or jurisdiction.”).
A civil proceeding for the forfeiture of chattel may be brought in any district in which the
chattel is found. 28 U.S.C. §1395(b). A proceeding seeking the forfeiture of chattel seized outside
any judicial district may be prosecuted in any district into which the chattel is brought. 28 U.S.C.
§1395(c). In an admiralty proceeding for the enforcement of fines, penalties, and forfeitures against
a vessel, venue is proper in any district in which the vessel is arrested. 28 U.S.C. §1395(d).
M. [5.36] Special Venue Table
The following is a table of various statutes that include specific venue provisions.
Statute
28 U.S.C. §1394
28 U.S.C. §1395
28 U.S.C. §1396
28 U.S.C. §1397
28 U.S.C. §1398(a)
28 U.S.C. §1399
28 U.S.C. §1400
28 U.S.C. §1401
28 U.S.C. §1402
28 U.S.C. §1403
28 U.S.C. §1408
28 U.S.C. §1409
28 U.S.C. §1410
28 U.S.C. §1412
28 U.S.C. §1413

Venue Provisions
Banking association’s action against Comptroller of
Currency
Fine, penalty, or forfeiture
Internal revenue taxes
Interpleader
Orders of the Surface Transportation Board (formerly the
Interstate Commerce Commission)
Partition action involving United States
Patents and copyrights, mask works, and designs
Stockholder’s derivative action
United States as defendant
Eminent domain
Venue of cases under Title 11 (bankruptcy)
Venue of proceedings arising under Title 11 or arising in
or related to cases under Title 11
Venue of cases ancillary to foreign proceedings
Change of venue
Venue of cases under Chapter 5 of Title 3
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28 U.S.C. §2343
46 U.S.C. §§30906, 31104
7 U.S.C. §§1365, 1376
49 U.S.C. §40101 note
27 U.S.C. §207
15 U.S.C. §§4, 15(a), 22, 26
9 U.S.C. §204

Review of federal agency orders
Admiralty and maritime proceedings
Agricultural commodities
Air Transportation Safety and System Stabilization Act
Alcohol administration laws
Antitrust acts
Arbitration under the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
10 U.S.C. §8853
Armed forces prizes of war
7 U.S.C. §292
Associations of agricultural products producers acting in
monopolization or restraint of trade
42 U.S.C. §2223
Atomic Energy Act of 1954
15 U.S.C. §1222
Automobile dealer suits
12 U.S.C. §94
Banking laws
42 U.S.C. §660
Child support paternity obligation of federal employees
15 U.S.C. §146a
China Trade Act corporations
42 U.S.C. §7607(b)(1)
Clean Air Act
30 U.S.C. §818(a)(2)
Coal mine health and safety
15 U.S.C. §714b
Commodity Credit Corporation
47 U.S.C. §§402(c), 504(a)
Communications Act of 1934
7 U.S.C. §1508(j)(2)(A)
Crop insurance
29 U.S.C. §1132
Employee Retirement Income Security Act of 1974
15 U.S.C. §1692k(d)
Fair Debt Collection Practices Act
29 U.S.C. §210(a)
Fair Labor Standards Act of 1938
52 U.S.C. §30109(a)(6)(A)
Federal Election Campaign Act of 1971
45 U.S.C. §56
Federal Employers’ Liability Act
42 U.S.C. §4072
Federal flood insurance claims
16 U.S.C. §820
Federal Power Act
15 U.S.C. §45(c)
Federal Trade Commission cease-and-desist orders
5 U.S.C. §552(a)(4)(B)
Freedom of Information Act
26 U.S.C. §7323(a)
Forfeiture enforcement by the Internal Revenue Service
8 U.S.C. §§1329, 1421(b), 1451(a) Immigration laws
22 U.S.C. §§286f(b), 286g
International Monetary Fund and Bank for Reconstruction
and Development
15 U.S.C. §80b-9(c)
Investment Advisers Act of 1940
29 U.S.C. §§160(e) – 160(g), 185 Labor disputes
42 U.S.C. §1653(b)
Longshore and Harbor Workers’ Compensation Act
46 U.S.C. §§53911, 58106
Merchant Marine Act, 1936
12 U.S.C. §1723i(d)
National Housing Act
15 U.S.C. §717r
Natural Gas Act
39 U.S.C. §409(a)
Postal Service
33 U.S.C. §1910(c)
Prevention of pollution from ships
45 U.S.C. §711(c)
Regional Rail Reorganization Act of 1973
18 U.S.C. §1965
Racketeer Influenced and Corrupt Organizations Act
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15 U.S.C. §§77i, 77v(a), 77vvv(b)
15 U.S.C. §§78y(a)(1), 78y(b)(1),
78y(c)(3), 78aa
15 U.S.C. §687h
42 U.S.C. §405(g)
47 U.S.C. §33
31 U.S.C. §9307(a)(1)
16 U.S.C. §831g(a)
38 U.S.C. §1984(a)
33 U.S.C. §1365(c)
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Securities Act of 1933
Securities Exchange Act of 1934
Small Business Investment Act of 1958
Social Security Act
Submarine Cable Act
Sureties and surety bonds
Tennessee Valley Authority Act of 1933
Veterans’ insurance benefits
Water pollution

IV. VENUE PRACTICE
A. Raising Venue as an Issue
1. [5.37] Generally
Venue is a personal privilege of the defendant. Leroy v. Great Western United Corp., 443 U.S.
173, 61 L.Ed.2d 464, 99 S.Ct. 2710, 2715 (1979); Print Data Corp. v. Morse Financial, Inc., Civ.
No. 01-CV-4430 (WGB), 2002 WL 1625412, *5 (D.N.J. July 12, 2002); 14D Wright, FEDERAL
PRACTICE AND PROCEDURE §3826. Accordingly, the defendant has the burden of raising
venue as an issue in a timely fashion. See Nwaokolo v. Immigration & Naturalization Service, 314
F.3d 303, 306 (7th Cir. 2002); Holloway v. Gunnell, 685 F.2d 150, 153 (5th Cir. 1982). A defendant
should raise a venue objection expressly in compliance with Fed.R.Civ.P. 12; a general denial is
not sufficient. See Nissho Iwai American Corp. v. M/V Kyvernitis, No. Civ.A. 96-2241, 1998 WL
2853, *3 (E.D.La. Jan. 5, 1998). Moreover, in the absence of extraordinary circumstances, a court
will not raise venue on its own motion. See Catz v. Chalker, 142 F.3d 279, 284 – 286 (6th Cir.
1998), reh’g denied, 243 F.3d 234 (6th Cir. 2001); Costlow v. Weeks, 790 F.2d 1486 (9th Cir.
1986); Holloway, supra, 685 F.2d at 153; Alta Mere Industries, Inc. v. Aguilar, No. 01-C-7913,
2001 WL 1263678 (N.D.Ill. Oct. 17, 2001). A defendant may contest venue on either of two distinct
grounds, discussed in §§5.38 and 5.39 below.
a. [5.38] When Venue in a District Is Improper
When venue in a district is improper, a defendant may move to dismiss or transfer a case under
28 U.S.C. §1406. Courts are not entirely settled on who bears the burden of proof once venue is
contested under §1406. Robbins Motor Transportation, Inc. v. United States Sea Launch Limited
Partnership, No. CIV. C-01-191-B, 2001 WL 1297784, *2 (D.N.H. Oct. 11, 2001) (discussing
current split of authorities on issue). Cf. Ryan v. Glenn, 52 F.R.D. 185, 192 (N.D.Miss. 1971). The
majority view is that once the defendant objects to venue, the plaintiff must prove that venue is
proper. See Beckley v. Auto Profit Masters, L.L.C., 266 F.Supp.2d 1001, 1003 (S.D. Iowa 2003);
Moore v. AT&T Latin America Corp., 177 F.Supp.2d 785, 788 (N.D.Ill. 2001); China Industries
(USA), Inc. v. New Holland Tire, Inc., No. 5 C 6734, 2006 WL 2290975, *2 (N.D.Ill. Aug. 7, 2006);
D’Anton Jos, S.L. v. Doll Factory, Inc., 937 F.Supp. 320, 321 (S.D.N.Y. 1996); 14D Wright,
FEDERAL PRACTICE AND PROCEDURE §3826. The minority view is that the defendant must
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establish that venue is improper. See Myers v. American Dental Ass’n, 695 F.2d 716, 724 (3d Cir.
1982), cert. denied, 103 S.Ct. 2453 (1983); Sundance Rehabilitation Corp. v. Senior Living
Properties, LLC, No. CIV. A. 00-5217, 2001 WL 683766, *3 (E.D.Pa. June 14, 2001); 14D Wright
§3826.
Venue issues under §1406 may arise when a complaint is filed or amended. In either case,
transfer rather than dismissal is the preferred remedy. See Applegate v. Scott, 581 F.Supp. 735
(D.N.J. 1984); Robey v. JPMorgan Chase Bank, N.A., 343 F.Supp.3d 1304, 1320 (S.D.Fla. 2018).
In cases involving counterclaims and cross-claims, both §§1406 and 1404 may be involved if, for
example, venue is proper for original claims but improper for the counterclaims. See Independent
Bankers Association of America v. Conover, 594 F.Supp. 635 (N.D.Ill. 1984); §5.39 below.
NOTE: The Supreme Court has held that it is improper to invoke §1406 when a plaintiff filed a
case in a venue that violated a valid forum-selection clause. Atlantic Marine Construction Co. v.
United States District Court for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct.
568, 579 (2013) (“Although a forum-selection clause does not render venue in a court “wrong” or
“improper” under §1406(a) or [Fed.R.Civ.P.] 12(b)(3), the clause may be enforced through a
motion to transfer under §1404(a).”).
b. [5.39] When Venue in a District Is Proper but Inconvenient
When venue is proper but inconvenient, a defendant may move to transfer a case to a more
convenient forum pursuant to 28 U.S.C. §1404. Under §1404, the moving party bears the burden
of proof. Jones v. GNC Franchising, Inc., 211 F.3d 495, 499 (9th Cir.), cert. denied, 121 S.Ct. 307
(2000); Kolko v. Holiday Inns, Inc., 672 F.Supp. 713, 714 (S.D.N.Y. 1987); Ozburn-Hessey
Logistics, LLC v. Eden Surgical Center, No. 3:10-00228, 2010 WL 2505826, *3 (M.D.Tenn. June
21, 2010).
The party seeking a transfer due to the inconvenience of the forum must make a clear and strong
case for the transfer. See Jones, supra, 211 F.3d at 497; Peterson v. United States Steel Corp., 624
F.Supp. 44, 45 (N.D.Ill. 1985); Symons Corp. v. Southern Forming & Supply Co., 954 F.Supp. 184,
186 (N.D.Ill. 1997). Under §1404, the court looks at the venue factors at the time the case was filed,
not at the time the motion to transfer is filed, to determine issues of convenience. IP Innovation
L.L.C. v. Lexmark International., Inc., 289 F.Supp.2d 952, 954 (N.D.Ill. 2003). For example, the
fact that some defendants have settled with the plaintiffs since the case was filed will not have any
impact on venue for the remaining defendants. Id.
NOTE: The Supreme Court has instructed courts to adjust their analysis of motions to transfer
under §1404(a) if there is a valid forum-selection clause. Atlantic Marine Construction Co. v.
United States District Court for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct.
568, 581 (2013). Following Atlantic Marine, and when there is a valid forum-selection clause, the
plaintiff’s choice of forum “merits no weight” and the plaintiff “bears the burden of establishing
that transfer to the forum for which the parties bargained is unwarranted.” Id. Further, courts should
not consider arguments about the parties’ private interests, such as inconvenience, and may
consider only arguments related to the public interest factors. 134 S.Ct. at 582.
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2. [5.40] Pleading Venue
Although most courts hold that a plaintiff need not expressly plead that venue is proper, counsel
is wise to plead or contest venue with specificity. See Estate of Abtan v. Blackwater Lodge &
Training Center, 611 F.Supp.2d 1, 10 – 11 (D.D.C. 2009); 14D Wright, FEDERAL PRACTICE
AND PROCEDURE §3826 (collecting cases); United Rubber, Cork, Linoleum & Plastic Workers
of America, AFL-CIO, Local 102 v. Lee Rubber & Tire Corp., 269 F.Supp. 708, 714 (D.N.J. 1967)
(defense of improper venue is affirmative defense and should be pleaded with specificity), aff’d,
394 F.2d 362 (3d Cir. 1968). Additionally, a motion to transfer for convenience should be supported
by affidavits or other evidence. See Board of Trustees of Automobile Mechanics’ Local No. 701
Union & Industry Welfare Fund v. Brown, Case No. 12-cv-10268, 2014 WL 4057367, *1 (N.D.Ill.
Aug. 14, 2014).
3. [5.41] Waiver of Venue Objections
Failure to contest venue results in waiver of the defense. See Nwaokolo v. Immigration &
Naturalization Service, 314 F.3d 303, 306 (7th Cir. 2002); Costlow v. Weeks, 790 F.2d 1486, 1488
(9th Cir. 1986); Neufeld v. Neufeld, 910 F.Supp. 977, 986 (S.D.N.Y. 1996). A good deal of caselaw
addresses the actions a party may take without waiving the venue defense. Courts have held that a
defendant does not waive a venue objection by requesting an extension of time, filing a motion for
a more definite statement, or filing and appearing in court on a motion after the defendant already
has made a venue objection. See Blank v. Bitker, 135 F.2d 962, 966 – 967 (7th Cir. 1943); American
Patriot Insurance Agency, Inc. v. Mutual Risk Management, Ltd., 248 F.Supp.2d 779, 782 – 783
(N.D.Ill. 2003), aff’d in part, rev’d in part on other grounds, 364 F.3d 884 (7th Cir. 2004); Newton
v. Inter-American, Inc., 48 F.R.D. 280, 283 (W.D.La. 1969). In contrast, cases have held that a
defendant waived any objection to venue by moving to quash service of process, objecting to
jurisdiction, joining in a motion for change of venue without asserting that venue was presently
improper, and waiting until the day of trial to object to venue. See Graver Tank & Manufacturing
Corp. v. New England Terminal Co., 125 F.2d 71, 73 – 74 (1st Cir.), cert. dismissed, 62 S.Ct. 1109
(1942); Club Assistance Program, Inc. v. Zukerman, 594 F.Supp. 341, 343 (N.D.Ill. 1984); St.
Hilaire v. Shapiro, 407 F.Supp. 1029 (E.D.N.Y. 1976).
In general, a court may deny a motion to transfer if the movant does not act with reasonable
promptness. See Oral-B Laboratories, Inc. v. Mi-Lor Corp., 611 F.Supp. 460, 462 – 463 (S.D.N.Y.
1985); Prokop v. Stonemor Partners, LP, No. 09 CV 4323, 2009 WL 3764103, *2 (N.D.Ill. Nov.
9, 2009). Also, Fed.R.Civ.P. 12(h) provides that a defense of improper venue is waived if not
included in the defendant’s responsive pleading or motion. When the plaintiff adds claims by
amending the complaint, the defendant has a right to object to venue with respect to the additional
claims even if the defendant previously waived venue as to the original claims. See Frank v.
Brownell, 149 F.Supp. 928, 930 – 931 (D.D.C. 1957).

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

5 — 31

§5.42

FEDERAL CIVIL PRACTICE

B. Transfer or Dismissal for Improper Venue
1. [5.42] Generally
When a case is brought in an improper district or division, a court may either dismiss or, if the
court finds that the interests of justice would be served, transfer the case to a district in which the
party could have brought the action. 28 U.S.C. §1406(a). See Pfeiffer v. International Academy of
Biomagnetic Medicine, 521 F.Supp. 1331, 1333 (W.D.Mo. 1981). Defendants generally waive this
issue if they do not timely object to venue, but a court can consider a transfer under 28 U.S.C.
§1406 sua sponte. United Financial Mortgage Corp. v. Bayshores Funding Corp., 245 F.Supp.2d
884, 896 (N.D.Ill. 2002).
Courts invoke §1406 only when venue is improper as opposed to merely inconvenient.
Advanced Fresh Concepts Franchise Corp. v. Lwin Family Co., No. 03 C 2255, 2004 WL 792840,
*1 (N.D.Ill. Jan. 21, 2004). Therefore, a court should deny a motion to transfer a case under §1406
if venue was proper in the district in which the action was brought. See Willis v. Caterpillar Inc.,
199 F.3d 902, 905 (7th Cir. 1999); Color Technique, Inc. v. Don Wallace, Inc., 241 F.Supp. 952,
953 (N.D.Ill. 1965). If a defendant has waived venue, the defendant cannot obtain a transfer under
§1406 because courts view such waiver as curing the venue defects. See Orb Factory, Ltd. v. Design
Science Toys, Ltd., 6 F.Supp.2d 203, 207 (S.D.N.Y. 1998).
2. [5.43] Transfer vs. Dismissal Under 28 U.S.C. §1406
28 U.S.C. §1406 gives a court a degree of discretion as to whether to transfer a case. See De
La Fuente v. Interstate Commerce Commission, 451 F.Supp. 867, 872 (N.D.Ill. 1978); Vasarhelyi
v. Rojas, Civil Action No. 09 C 6256, 2010 WL 737589, *6 (N.D.Ill. Feb. 26, 2010). Additionally,
§1406 provides a court with the authority to transfer a case whether or not that court has personal
jurisdiction over the defendants. See Goldlawr, Inc. v. Heiman, 369 U.S. 463, 8 L.Ed.2d 39, 82
S.Ct. 913, 915 (1962); Goodman v. Clark, No. 08 C 4752, 2009 WL 3462535, *3 (N.D.Ill. Oct. 22,
2009).
Courts typically prefer to transfer a case with improper venue rather than dismiss the action.
See United States v. Miller-Stauch Construction Co., 904 F.Supp. 1209, 1214 (D.Kan. 1995); De
La Fuente, supra, 451 F.Supp. at 871 – 872; Builders Bank v. Ruvalcaba, Case No. 14 C 1116,
2014 WL 3889067, *2 (N.D.Ill. Aug. 8, 2014). The preference for transfer, however, does not apply
when there is evidence of harassment or bad faith relating to the choice of forum. De La Fuente,
supra, 451 F.Supp. at 872; Nanz Trustee Inc. v. American National Bank & Trust Company of
Chicago, 423 F.Supp. 930, 932 (E.D.Wis. 1977). A district court does not abuse its discretion when
it dismisses an action on an improper venue ground when a sophisticated party represented by
counsel makes an obvious mistake in selecting venue. Continental Insurance Co. v. M/V Orsula,
354 F.3d 603, 608 (7th Cir. 2003). Moreover, if the court determines that a case is a “sure loser” in
the district that has proper venue, it will not “waste judicial resources by transferring a case that is
clearly doomed.” Daniel v. American Board of Emergency Medicine, 428 F.3d 408, 436 (2d Cir.
2005), quoting Phillips v. Seiter, 173 F.3d 609, 610 – 611 (7th Cir. 1999).
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Before Atlantic Marine Construction Co. v. United States District Court for Western District
of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568 (2013), some courts treated a motion to
dismiss for violation of a forum-selection clause as a motion pursuant to Fed.R.Civ.Proc. 12(b)(3).
Kukje Hwajae Insurance Co. v. M/V Hyundai Liberty, 408 F.3d 1250, 1254 (9th Cir. 2005); Faur
v. Sirius International Insurance Corp., 391 F.Supp.2d 650, 657 (N.D.Ill. 2005). However, this no
longer appears to be proper. Atlantic Marine, supra, states that §1406(a) and Fed.R.Civ.P. 12(b)(3)
allow for dismissal only when venue is “wrong” or “improper.” 134 S.Ct. at 577.
3. [5.44] Severance of Parties and Claims
When a case includes multiple defendants, a court may choose to “sever” (i.e., transfer the
plaintiff’s action against only those defendants for whom venue is improper ) thereby preserving
the plaintiff’s choice of forum with respect to the remaining defendants. 28 U.S.C. §1406. See
International Patent Development Corp. v. Wyomont Partners, 489 F.Supp. 226, 230 (D.Nev.
1980). “Severance in order to permit the transfer of the action is permitted when: (1) the
administration of justice would be materially advanced, and (2) the absence of the secondarily
involved defendant would not inconvenience the transferee court or the parties.” Gallery House,
Inc. v. Yi, 587 F.Supp. 1036, 1039 (N.D.Ill. 1984). In the alternative, the court may transfer the
entire case to a proper venue. See Holmgren v. Allen, 886 F.Supp. 641, 643 (N.D.Ill. 1994).
However, §1404 authorizes only the transfer of the entire action against a particular party. Thus, a
court cannot transfer some of the claims against a party while retaining other claims against that
party. In re Brand-Name Prescription Drugs Antitrust Litigation, 264 F.Supp.2d 1372, 1377
(J.P.M.L. 2003). Under §1406 a court will consider the relative convenience of all defendants when
making a transfer determination in a multi-defendant action. Holmgren, supra.
C. Transfer for Convenience
1. [5.45] Generally
Under 28 U.S.C. §1404(a), a court may transfer a case from a proper venue to another proper
venue for the convenience of parties and witnesses and in the interests of justice.
Section 1404(a) applies only when venue is proper in the district or division in which the case
was filed originally. However, following the Federal Courts Jurisdiction and Venue Clarification
Act of 2011, a court may transfer a case to a district or division in which the case could not
originally have been brought, provided that “all parties have consented” to such a transfer. 28
U.S.C. §1404(a). See American Energy Corp. v. American Energy Partners, No. 2:13-cv-886, 2014
WL 1908290, *2 (S.D. Ohio, May 9, 2014). The Clarification Act thus abrogates in part former
§1404, pursuant to which a court could transfer a case only if the plaintiff originally could have
brought the action in the transferee district or division. See Yang v. Odom, 409 F.Supp.2d 599, 604
(D.N.J. 2006); Monarch Normandy Square Partners v. Normandy Square Associates Limited
Partnership, 817 F.Supp. 899, 904 (D.Kan. 1993); Abdulghani v. Virgin Islands Seaplane Shuttle,
Inc., 749 F.Supp. 113, 114 (D.V.I. 1990).
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2. [5.46] Purpose of 28 U.S.C. §1404
The purposes of 28 U.S.C. §1404 are to prevent waste of time, energy, and money and to protect
litigants, witnesses, and the public against unnecessary inconvenience and expense. Central Sports
Army Club v. Arena Associates, Inc., 952 F.Supp. 181, 189 (S.D.N.Y. 1997); Dimplex North
America Ltd. v. Twin-Star International Inc., No.13-cv-14415, 2014 WL 3558174, *1 (E.D.Mich.
July 18, 2014). Thus, courts should consider convenience and fairness on a case-by-case basis when
presented with a motion to transfer. See Turner & Newall, PLC v. Canadian Universal Insurance
Co., 652 F.Supp. 1308, 1309 – 1310 (D.D.C. 1987); Cosa Xentaur Corp. v. Bow, No. 13-CV-2912
(JS)(ARL), 2014 WL 1331030, *9 (E.D.N.Y. Mar. 31, 2014).
3. [5.47] 28 U.S.C. §1404 Distinguished from the Forum Non Conveniens Doctrine
28 U.S.C. §1404’s origins are found in the common-law doctrine of forum non conveniens, a
doctrine that it largely replaces in the federal court system. Atlantic Marine Construction Co. v.
United States District Court for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct.
568, 580 (2013) (“Section 1404(a) is merely a codification of the doctrine of forum non conveniens
for the subset of cases in which the transferee forum is within the federal court system.”) Although
still often referred to as the “forum non conveniens statute” (IFC Credit Corp. v. Aliano Brothers
General Contractors, Inc., 437 F.3d 606, 608 (7th Cir. 2006)), there are differences between that
common-law doctrine and §1404. For example, the district court has greater discretion to order a
venue change under §1404 than it had under the common-law forum non conveniens doctrine. See
Interlochen Center for Arts v. Interlocken International Camp, Inc., No. 01 C 7082, 2002 WL
31040346, *4 (N.D.Ill. Sept. 12, 2002); Rockwell International Corp. v. Eltra Corp., 538 F.Supp.
700, 702 (N.D.Ill. 1982). In addition, the plaintiff’s choice of forum is not given the same overriding
consideration that it once enjoyed under a forum non conveniens analysis. Interlochen Center for
Arts, supra, 2002 WL 31040346 at *4 – 5; Rockwell International, supra. For discussions of the
differences between the doctrine of forum non conveniens and §1404, see Norwood v. Kirkpartick,
349 U.S. 29, 99 L.Ed. 789, 75 S.Ct. 544, 545 – 546 (1955), and Piper Aircraft Co. v. Reyno, 454
U.S. 235, 70 L.Ed.2d 419, 102 S.Ct. 252, 262 n.13 (1981). Note, however, that federal courts still
use the forum non conveniens doctrine as a ground for dismissing an action in favor of a more
convenient foreign court. See Hyatt International Corp. v. Coco, 302 F.3d 707, 718 (7th Cir. 2002).
NOTE: When there is a valid forum-selection clause pointing to a foreign or state forum, a motion
to dismiss or transfer should be brought under the forum non conveniens doctrine. Atlantic Marine,
supra, 134 S.Ct. at 580. At least one case suggests that the analysis performed under forum non
conveniens is the same modified §1404(a) analysis set forth in Atlantic Marine. See XADO Tech,
LLC v. US Envirotech, Inc., No. 13 C 6901, 2014 WL 3882667, *3 (N.D.Ill. Aug. 5, 2014).
4. Transfer vs. Dismissal Under 28 U.S.C. §1404
a. [5.48] Dismissal
Generally, courts will not dismiss an action under 28 U.S.C. §1404 simply because the present
forum is inconvenient. If the more convenient forum is a foreign country, however, dismissal may
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be appropriate under forum non conveniens. See Harrison v. Wyeth Laboratories Division of
American Home Products Corp., 510 F.Supp. 1, 4 (E.D.Pa. 1980), aff’d, 676 F.2d 685 (3d Cir.
1982); 14D Wright, FEDERAL PRACTICE AND PROCEDURE §3828. An exception applies
when U.S. rather than foreign law applies to the dispute. In that instance, the district court ordinarily
should keep jurisdiction. See Santamauro v. Taito do Brasil Industria E Comercia Ltda., 587
F.Supp. 1312, 1315 (E.D.La. 1984).
Finally, if there is a valid forum-selection clause pointing to a foreign country, then a motion
to dismiss or transfer should be brought under forum non conveniens. Atlantic Marine Construction
Co. v. United States District Court for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487,
134 S.Ct. 568, 580 (2013).
b. [5.49] Transfer
A motion to transfer pursuant to 28 U.S.C. §1404 need not be made by the defendant. The
motion may be made by either party or the court on its own initiative. Chukwu v. Air France, 218
F.Supp.2d 979, 990 (N.D.Ill. 2002); Mobil Corp. v. Securities & Exchange Commission, 550
F.Supp. 67, 69 (S.D.N.Y. 1982); Quezada v. Baca, No. CV 11-5004-JAK(RNB), 2011 WL
2463135, *2 (C.D.Cal. June 20, 2011); Gage v. Somerset County, 369 F.Supp.3d 252 (D.D.C. 2019)
(sua sponte transfer). Third-party defendants also may move for a change of venue under §1404
even though they were not parties to the original action. See Krupp International, Inc. v. Yarn
Industries, Inc., 615 F.Supp. 1103, 1107 (D.Del. 1985); Merrill Lynch Business Financial Services,
Inc. v. Marais, No. 94 C 3316, 1995 WL 608573, **8 – 10 (N.D.Ill. Oct. 12, 1995). If a court
wishes to transfer sua sponte, the parties should be given notice so that they have an opportunity to
be heard on the issue. See Stjernholm v. Peterson, 83 F.3d 347, 349 (10th Cir. 1996); Algodonera
de las Cabezas S.A. v. American Suisse Capital, Inc., 432 F.3d 1343, 1345 – 1346 (11th Cir. 2005);
Robinson v. Town of Madison, 752 F.Supp. 842, 846 (N.D.Ill. 1990). In rare instances, appellate
courts have transferred cases rather than remanding them to the lower courts for transfer. See Dunn
v. United States Department of Agriculture, 654 F.2d 64 (Ct.Cl. 1981).
A district court cannot transfer a case if it lacks subject-matter jurisdiction. Integrated Health
Services of Cliff Manor, Inc. v. THCI Co., 417 F.3d 953, 957 (8th Cir. 2005). However, a district
court may transfer venue under §1404(a) if it lacks personal jurisdiction over the defendant. Fort
Knox Music Inc. v. Baptiste, 257 F.3d 108, 112 (2d Cir. 2001); Semro v. Halstead Enterprises, Inc.,
619 F.Supp. 682, 683 (N.D.Ill. 1985).
5. [5.50] Burden of Proof
The movant has the burden of showing that the balance of convenience is strongly in favor of
the transferee forum. See Black & Decker Corp. v. Amirra, Inc., 909 F.Supp. 633, 635 – 636
(W.D.Ark. 1995); Sornberger v. First Midwest Bancorp, Inc., No. 02 C 246, 2002 WL 1182121,
**1 – 2 (N.D.Ill. June 4, 2002); Indiana Insurance Co. v. Matrix LS, Inc., No. 12 C 8839, 2013 WL
3199993, *3 (N.D.Ill. June 24, 2013).
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In cases in which there is a valid forum-selection clause, “the party defying the forum-selection
clause . . . bears the burden of establishing that transfer to the forum for which the parties bargained
is unwarranted.” Atlantic Marine Construction Co. v. United States District Court for Western
District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 581 (2013).
Transfer is not justified if the result is merely to shift the inconvenience from one party to the
other. See Interlochen Center for Arts v. Interlocken International Camp, Inc., No. 01 C 7082, 2002
WL 31040346, *4 (N.D.Ill. Sept. 12, 2002); Moore v. AT&T Latin America Corp., 177 F.Supp.2d
785, 789 (N.D.Ill. 2001); Borg-Warner Acceptance Corp. v. Airport Luxury Suites, Ltd., No. 86 C
2061, 1986 WL 8358, *4 (N.D.Ill. July 22, 1986); Gehrett v. Lexus, No. 11-cv-08587, 2012 WL
3644008, *1 (N.D.Ill. Aug. 23, 2012). For example, in Rippy v. Crescent Feed Commodities, Inc.,
710 F.Supp. 1074, 1079 (S.D.Miss. 1988), the court denied the defendant’s motion to transfer when
transfer would not improve overall convenience but merely would have shifted the inconvenience
to the plaintiff. See also Educational Visions, Inc. v. Time Trend, Inc., No. 1:02-cv-1146-DFH,
2003 WL 1921811, **7 – 8 (S.D.Ind. Apr. 17, 2003); International Molding Machine Co. v. St.
Louis Conveyor Co., No. 01 C 8305, 2002 WL 1838130, **6 – 8 (N.D.Ill. Aug. 12, 2002).
Similarly, 28 U.S.C. §1404 does not permit transfer to a forum that is likely to be equally
convenient or inconvenient as the original forum. Gherebi v. Bush, 352 F.3d 1278, 1303 (9th Cir.
2003), vacated on other grounds, 124 S.Ct. 2932 (2004).
In deciding a §1404 transfer motion, a court should consider only undisputed facts and
allegations that are a part of the record through affidavits, depositions, stipulations, and other
documents. See Goodman v. Columbia Steel & Shafting Co., 171 F.Supp. 718, 720 (W.D.Pa. 1959);
Interlochen, supra, 2002 WL 31040346 at *4; Board of Trustees of Automobile Mechanics’ Local
No. 701 Union & Industry Welfare Fund v. Brown, Case No. 12-cv-10268, 2014 WL 4057367, *1
(N.D.Ill. Aug. 14, 2014). A motion to transfer may not be supported by conclusory or vague
affidavits. See Lou Bachrodt Chevrolet Co. v. Reicheld Corp., No. 01C50325, 2002 WL 1379155,
*2 (N.D.Ill. June 25, 2002); Securities & Exchange Commission v. Barzilay, No. 99 C 5023, 2001
WL 127667, *2 (N.D.Ill. Feb. 14, 2001); Jones v. Walt Disney World Co., 409 F.Supp. 526, 529
(W.D.N.Y. 1976).
6. Factors To Be Considered
a. [5.51] Generally
Although 28 U.S.C. §1404 lists only three items to consider in motions to transfer —
convenience of the parties, convenience of the witnesses, and the interests of justice — those items
are quite broad in scope. As a result, courts have identified and considered numerous factors in
evaluating a motion to transfer. These factors are usually referred to as “private” and “public”
factors. See Atlantic Marine Construction Co. v. United States District Court for Western District
of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 581 n.6 (2013); Bonnevier v. Amoena USA
Corp., No. 13 C 8231, 2014 WL 537520, *2 (N.D.Ill. Feb. 10, 2014).
The private factors that a court considers are “(1) the plaintiff’s choice of forum; (2) the situs
of material events; (3) the relative ease of access to sources of proof; (4) the convenience of the
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witnesses; and (5) the convenience to the parties of litigating in the respective forums.” Bonnevier,
supra, 2014 WL 537520 at *2, quoting Genocide Victims of Krajina v. L-3 Services, Inc., 804
F.Supp.2d 814, 823 (N.D.Ill. 2011). See also Atlantic Marine, supra, 134 S.Ct. at 581 n.6 (similar).
The public interest factors to be considered are “(1) the speed at which the case will proceed to
trial; (2) the court’s familiarity with the applicable law; (3) the desirability of resolving
controversies in each locale; and (4) the relation of each community to the occurrence at issue.”
Bonnevier, supra, 2014 WL 537520 at *4, quoting Genocide Victims of Krajina, supra, 804
F.Supp.2d at 826. See also Atlantic Marine, supra, 134 S.Ct. at 581 n.6 (similar).
The weight given to each factor is left to the discretion of the trial court. Household
International, Inc. v. Westchester Fire Insurance Co., No. 02 C 3566, 2002 WL 31307426, *2
(N.D.Ill. Oct. 11, 2002); Heller Financial, Inc. v. Riverdale Auto Parts, Inc., 713 F.Supp. 1125,
1127 (N.D.Ill. 1989); Velocity Patent LLC v. Audi of America, Inc., Case No. 1:13-cv-08418, 2014
WL 4100481, *3 (N.D.Ill. Aug. 19, 2014). To determine whether transfer is warranted, the court
must balance all relevant factors. Jumara v. State Farm Insurance Co., 55 F.3d 873, 879 (3d Cir.
1995). See §5.52 – 5.57 below.
NOTE: The discussion in this section and §§5.52 – 5.57 below regarding factors to be considered
is applicable only if there is not a valid forum-selection clause. If there is a valid forum-selection
clause, the analysis changes in several important ways. See Atlantic Marine, supra, 134 S.Ct. at
581 – 582. First, no weight will be given to the plaintiff’s choice of forum. 134 S.Ct. at 581. Second,
the court should not consider arguments regarding the parties’ private interests. 134 S.Ct. at 582.
Third, a transfer of venue “will not carry with it the original venue’s choice-of-law rules — a factor
that in some circumstances may affect public-interest considerations.” Id.
b. [5.52] Plaintiff’s Choice of Forum
The plaintiff’s choice of forum is an important factor. Jumara v. State Farm Insurance Co., 55
F.3d 873, 880 (3d Cir. 1995). Yet courts do not agree on how much weight to give it. See Muñoz
v. Albuquerque A.R.T. Co., 829 F.Supp. 309, 313 (D. Alaska 1993); PersonalWeb Technologies,
LLC v. NEC Corporation of America, Inc., Case No. 6:11-CV-655 PATENT CASE, 2013 WL
9600333, *3 n.7 (E.D.Tex. Mar. 21, 2013) (noting that Fifth Circuit gives no deference to plaintiff’s
choice of forum; all other circuits give some deference, although degree of deference varies among
circuits). For some courts, subject to certain limiting factors, the plaintiff’s choice of forum is the
primary consideration that deserves substantial weight and is rarely to be disturbed. See In re
National Presto Industries, Inc., 347 F.3d 662, 664 (7th Cir. 2003); Box v. Ameritrust Texas, N.A.,
810 F.Supp. 776, 780 – 781 (E.D.Tex. 1992); AT&T Corp. v. PAB, Inc., 935 F.Supp. 584, 592
(E.D.Pa. 1996); Imperial Crane Services, Inc. v. Cloverdale Equipment Co., Case No. 13 C 04750,
2013 WL 5904527, *5 (N.D.Ill. Nov. 4, 2013) (plaintiff’s choice of forum entitled to “substantial”
deference, especially if it is plaintiff’s home forum). For others, the plaintiff’s choice of forum is
simply a factor to be considered along with other relevant factors. See Plotkin v. IP Axess, Inc., 168
F.Supp.2d 899, 902 (N.D.Ill. 2001); Dworkin v. Hustler Magazine, Inc., 647 F.Supp. 1278, 1280
(D.Wyo. 1986); Velocity Patent LLC v. Audi of America, Inc., Case No. 1:13-cv-08418, 2014 WL
4100481, *3 (N.D.Ill. Aug. 19, 2014) (chosen forum important, but not dispositive).
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A court will give the plaintiff’s choice of forum significantly less weight if the choice is not
the plaintiff’s home forum. See Deist v. Washington University Medical Center, 385 F.Supp.2d
772, 773 – 774 (S.D.Ill. 2005); Plotkin, supra, 168 F.Supp.2d at 902; Celbusky v. Delaware &
Hudson Ry., 590 F.Supp. 934, 935 – 936 (E.D.Pa. 1984). The plaintiff’s choice also receives less
deference if it is not the situs of material events. Sassy, Inc. v. Berry, 406 F.Supp.2d 874, 876
(N.D.Ill. 2005). Further, when there is no meaningful connection between the underlying action
and the forum chosen by the plaintiff, courts will not give the plaintiff’s choice the usual amount
of deference. See Household International, Inc. v. Westchester Fire Insurance Co., No. 02 C 3566,
2002 WL 31307426, **2 – 3 (N.D.Ill. Oct. 11, 2002); Plotkin, supra, 168 F.Supp.2d at 902; Trout
Unlimited v. United States Department of Agriculture, 944 F.Supp. 13, 17 (D.D.C. 1996) (motion
to transfer granted when plaintiff’s only contacts with original forum were mailing of documents
and making of telephone calls to persons within district); Fasoli v. Voltage Pictures, LLC, No. 14
C 6206, 2014 WL 7365936, *3 (N.D.Ill. Dec. 22, 2014); Cabellero v. Taylor, No 12-cv-8645, 2013
WL 2898254, *3 (N.D.Ill. June 13, 2013). The plaintiff’s choice of forum also is less significant
when the plaintiff is foreign. See In re Complaint of Geophysical Service, Inc., 590 F.Supp. 1346,
1360 – 1361 (S.D.Tex. 1984). Courts do not give deference to the plaintiff’s choice of forum in
class actions because the selection, while convenient to the plaintiff, may inconvenience other
members of a putative class. Nelson v. Aim Advisors, Inc., No. 01-CV-0282-MJR, 2002 WL
442189, *3 (S.D.Ill. Mar. 8, 2002); Eugene v. McDonald’s Corp., No. 96 C 1469, 1996 WL 411444,
*2 (N.D.Ill. July 18, 1996); Humphrey v. United Healthcare Services, Inc., No. 14 C 1157, 2014
WL 3511498, *3 (N.D.Ill. July 16, 2014).
NOTE: A plaintiff’s choice of forum will be given no weight if there is a valid forum-selection
clause pointing to a different venue. Atlantic Marine Construction Co. v. United States District
Court for Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568, 581 (2013).
c. [5.53] Convenience or Availability of Counsel
The majority view is that the convenience or availability of counsel is not a factor in change of
venue determinations. See In re Volkswagen AG, 371 F.3d 201, 206 (5th Cir. 2004); Esposito v.
Metro-North Commuter R.R., No. 91-CV-946, 1992 WL 165821, *2 (N.D.N.Y. July 8, 1992);
Williams v. Wal-Mart Stores, Inc., No. 13 C 8704, 2014 WL 1409438, *2 (N.D.Ill. Apr. 10, 2014).
If it is considered at all, it is usually given little weight. See Sornberger v. First Midwest Bancorp,
Inc., No. 02 C 246, 2002 WL 1182121, *3 (N.D.Ill. June 4, 2002); Yaskawa Electric Corp. v.
Kollmorgen Corp., 201 F.R.D. 443, 445 (N.D.Ill. 2001); Libby v. Russell, 349 F.Supp. 573, 574
(N.D.Miss. 1972). The expense and inconvenience to the plaintiff of hiring new counsel, however,
are factors that will favor the denial of a motion to transfer. Rackman v. Texas Instruments, Inc.,
712 F.Supp. 448 (S.D.N.Y. 1989); Fisher v. Hopkins, No. 02 Civ.7077 CSH, 2003 WL 102845, *4
(S.D.N.Y. Jan. 9, 2003). Further, if counsel works for a government agency, a court may consider
the additional cost and inconvenience a transfer will impose on the government lawyers and
investigators and, thus, the taxpayers. In re National Presto Industries, Inc., 347 F.3d 662, 665 (7th
Cir. 2003).
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d. [5.54] Convenience of Parties
Convenience of the parties is an important consideration that involves several sub-factors,
including the respective residences and financial condition of the parties. See Heller Financial, Inc.
v. Riverdale Auto Parts, Inc., 713 F.Supp. 1125, 1130 – 1131 (N.D.Ill. 1989); Perry v. Cable News
Network, Inc., No. 14 C 1194, 2014 WL 4214873, *3 (N.D.Ill. Aug. 25, 2014); Tung v. Sears, No.
14 CV 4699, 2014 WL 6883436, *3 (N.D.Ill. Dec. 3, 2014). Limits on a party’s ability to travel
also may be considered. See Phillips v. Pennsylvania Higher Education Assistance Agency, 657
F.2d 554, 561 (3d Cir. 1981), cert. denied, 102 S.Ct. 1284 (1982). For instance, courts consider
factors such as the health of the parties and any corresponding burden imposed by travel to a
particular district. See Rothman v. Emory University, 828 F.Supp. 537, 543 (N.D.Ill. 1993); Pierce
v. System Transport, Inc., No. 01 C 9205, 2002 WL 731136, *2 (N.D.Ill. Apr. 24, 2002). Courts
also will consider the difference in travel distance and corresponding difficulty of travel between
the original and proposed forum. See Doage v. Board of Regents, 950 F.Supp. 258, 261 (N.D.Ill.
1997); Smith v. Colonial Penn Insurance Co., 943 F.Supp. 782, 783 – 784 (S.D.Tex. 1996). When
a forum is inconvenient and the inconvenience of the competing venues is comparable, the “tie”
goes to the plaintiff’s choice of forum. In re National Presto Industries, Inc., 347 F.3d 662, 665
(7th Cir. 2003). Under particular facts, the convenience of the plaintiff may be discounted, if
deemed inconsequential. Mandan, Hidatsa & Arikara Nation v. U.S. Department of Interior, 358
F.Supp.3d 1 (D.D.C. 2019).
The location of relevant books and records should be considered but will not always influence
a court’s decision because of the ease of copying and transferring documents. See International
Molding Machine Co. v. St. Louis Conveyor Co., No. 01 C 8305, 2002 WL 1838130, *7 (N.D.Ill.
Aug. 12, 2002); Nelson v. Aim Advisors, Inc., No. 01-CV-0282-MJR, 2002 WL 442189, *4 (S.D.Ill.
Mar. 8, 2002); Marshall v. Wexford Health Sources, Inc., No. 13 C 8678, 2014 WL 2536246, *3
(N.D.Ill. June 5, 2014). When the layout of a scene is significant to the resolution of the case, the
ability of the jury to view the scene is also a consideration under 28 U.S.C. §1404. See Rutherford
v. Sherburne Corp., 616 F.Supp. 1456, 1463 (D.N.J. 1985).
e. [5.55] Convenience of Witnesses
Convenience of witnesses is a factor that is given a great deal of weight. Indeed, it is perhaps
the most important factor considered by the courts under 28 U.S.C. §1404(a). See Williams v. WalMart Stores, Inc., No. 13 C 8704, 2014 WL 1409438, *2 (N.D.Ill. Apr. 10, 2014); Forcillo v.
LeMond Fitness, Inc., 220 F.R.D. 550, 553 (S.D.Ill. 2004); Moore v. AT&T Latin America Corp.,
177 F.Supp.2d 785, 790 (N.D.Ill. 2001); Rose v. Franchetti, 713 F.Supp. 1203, 1214 (N.D.Ill.
1989), aff’d, 979 F.2d 81 (7th Cir. 1992); 15 Wright, FEDERAL PRACTICE AND PROCEDURE
§3851. Many of the same considerations apply to witnesses as to parties. For instance, the physical
health and condition of a witness as it pertains to a witness’s ability to travel is relevant under
§1404. See L.B. Sales Corp. v. Dial Manufacturing, Inc., 593 F.Supp. 290, 295 – 296 (E.D.Wis.
1984). The distance between the original forum and the proposed forum is also relevant. See Carlile
v. Continental Airlines, Inc., 953 F.Supp. 169, 170 – 171 (S.D.Tex. 1997); Doage v. Board of
Regents, 950 F.Supp. 258, 261 (N.D.Ill. 1997). Courts usually give more weight to the convenience
of third-party witnesses rather than party witnesses in considering whether transfer is appropriate.
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See Velocity Patent LLC v. Audi of America, Inc., Case No. 1:13-cv-08418, 2014 WL 4100481, *4
(N.D.Ill. Aug. 19, 2014); Sojka v. DirectBuy, Inc., 12 C 9809, 2014 WL 1089072, *3 (N.D.Ill. Mar.
18, 2014). Courts do not simply look at the number of witnesses on each party’s witness list; rather
courts must look “to the nature and quality of the witnesses’ testimony with respect to the issues of
the case.” Velocity Patent, supra, 2014 WL 4100481 at *4.
It is unclear following Atlantic Marine Construction Co. v. United States District Court for
Western District of Texas, 571 U.S. 49, 187 L.Ed.2d 487, 134 S.Ct. 568 (2013), if courts will
discount the convenience of third-party witnesses if there is a valid forum-selection clause, as
Atlantic Marine instructs courts to perform an adjusted §1404(a) analysis and not take into
consideration the private interest factors.
Courts have a clear preference for live testimony when considering the convenience of
witnesses. See Paul v. International Precious Metals Corp., 613 F.Supp. 174, 179 (S.D.Miss.
1985); Federal Trade Commission v. Acquinity Interactive, LLC, Case No. 13 C 5380, 2014 WL
37808, *3 (N.D.Ill. Jan. 6, 2014) (for trial purposes, live testimony preferred over deposition
testimony; existence of significant third-party witnesses outside forum’s subpoena power can be
significant factor in §1404(a) analysis); Harvard v. Inch, Case No. 4:19cv212-MW/CAS, 2019 WL
5587310 (N.D.Fla. Oct. 11, 2019). In many cases, courts have considered the power of the
transferee forum to subpoena witnesses when weighing the appropriateness of that forum. See
Nelson v. Aim Advisors, Inc., No. 01-CV-0282-MJR, 2002 WL 442189, *4 (S.D.Ill. Mar. 8, 2002);
Arrow Electronics, Inc. v. Ducommun Inc., 724 F.Supp. 264, 266 (S.D.N.Y. 1989); Hess v. Gray,
85 F.R.D. 15, 25 (N.D.Ill. 1979). The cost of compelling the attendance of witnesses also may be
considered. See Nelson, supra; Zerda v. Mesa Petroleum Co., No. 85 Civ. 2812 (CBM), 1985 WL
562, *3 (S.D.N.Y. Apr. 23, 1985).
The unavailability of compulsory process in the original forum, however, is not a basis for
transfer if it is also unavailable in the transferee district or the witnesses may be compelled to attend
even without subpoenas. See Kavo America Corp. v. J.F. Jelenko & Co., No. 00 C 1355, 2000 WL
715602, **6 – 7 (N.D.Ill. June 2, 2000); Kervin v. Red River Ski Area, Inc., 711 F.Supp. 1383, 1395
(E.D.Tex. 1989); Micheel v. Haralson, 586 F.Supp. 169, 173 (E.D.Pa. 1983). Further, when a
witness is not likely to testify at trial, a court will give little consideration to the convenience of
that witness. See Drees v. Lykes Bros. Steamship Co., 500 F.Supp. 15 (S.D.N.Y. 1980); Aearo Co.
v. Sungard Recovery Services Inc., No. IP01-0050-C-B/S, 2001 WL 619415, *5 (S.D.Ind. May 30,
2001). It should be noted that as a modern trend, with the advent of easy air travel to major
metropolitan areas as well as video depositions, some courts give less weight to this factor. See
RBC Mortgage Co. v. Couch, 274 F.Supp.2d 965, 971 (N.D.Ill. 2003).
The residence of expert witnesses should not affect a court’s analysis because expert witnesses
are paid for their time and are within the control of the party calling them. Thus, it is not a factor.
Amoco Oil Co. v. Mobil Oil Corp., 90 F.Supp.2d 958, 961 (N.D.Ill. 2000); Karrels v. Adolph Coors
Co., 699 F.Supp. 172, 176 (N.D.Ill. 1988); Marshall v. Wexford Health Sources, Inc., No. 13 C
8678, 2014 WL 2536246, *4 (N.D.Ill. June 5, 2014).
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In an affidavit supporting a motion to transfer for convenience of witnesses, the movant should
identify clearly the key witnesses to be called and state the nature and substance of the witnesses’
testimony beyond vague generalizations. See Allied Van Lines, Inc. v. Aaron Transfer & Storage,
Inc., 200 F.Supp.2d 941, 946 (N.D.Ill. 2002); Moore, supra, 177 F.Supp.2d at 790; Webb Research
Corp. v. Rockland Industries, Inc., 580 F.Supp. 990, 994 (E.D.Pa. 1983). General allegations as to
witness inconvenience are insufficient. Id. Courts focus on the substance of a movant’s evidence
supporting a transfer rather than merely the number of witnesses involved. Thus, the convenience
of one important witness may be more significant than the convenience of several peripheral
witnesses. See Moore, supra, 177 F.Supp.2d at 790; Plotkin v. IP Axess, Inc., 168 F.Supp.2d 899,
904 (N.D.Ill. 2001); Vandeveld v. Christoph, 877 F.Supp. 1160 (N.D.Ill. 1995).
NOTE: Counsel should be aware that the above discussed private interest factors are relevant only
if there is not a valid forum-selection clause. If there is a valid forum-selection clause, the court
“should not consider arguments about the parties’ private interests.” Atlantic Marine, supra, 134
S.Ct. at 582.
f.

[5.56] Interests of Justice

The interests of justice can outweigh other factors. See Pendleton v. Burlington Northern, Inc.,
761 F.Supp. 1359, 1360 (N.D.Ill. 1991). The interests-of-justice analysis relates to the efficient
functioning of the courts, not to the merits of the underlying dispute. Coffey v. Van Dorn Iron
Works, 796 F.2d 217, 221 (7th Cir. 1986). The interests of justice are also discussed as public
factors. See Bonnevier v. Amoena USA Corp., No. 13 C 8231, 2014 WL 537520, *4 (N.D.Ill. Feb.
10, 2014).
When determining which venue best serves the interests of justice, courts frequently discuss
the existence of lawsuits in other districts that are related to the case in question. Thus, a transfer
to avoid multiplicity of litigation is in the interests of justice and may warrant transfer. See
Household International, Inc. v. Westchester Fire Insurance Co., No. 02 C 3566, 2002 WL
31307426, *3 (N.D.Ill. Oct. 11, 2002); River Road International., L.P. v. Josephthal Lyon & Ross
Inc., 871 F.Supp. 210, 212 – 213 (S.D.N.Y. 1995). The interests of judicial economy also will
prevent a transfer even when such a transfer would better serve the convenience of the parties, if
the transfer would lead to duplicative litigation or likely delay. Recycling Sciences International,
Inc. v. Soil Restoration & Recycling L.L.C., 159 F.Supp.2d 1095, 1101 (N.D.Ill. 2001). A speedy
trial is also in the interests of justice. Thus, courts often compare the dockets of the forum and
transferee courts. See SB Designs v. Reebok International, Ltd., 305 F.Supp.2d 888, 893 (N.D.Ill.
2004); International Molding Machine Co. v. St. Louis Conveyor Co., No. 01 C 8305, 2002 WL
1838130, *8 (N.D.Ill. Aug. 12, 2002); Pendleton, supra. Courts consider the familiarity with
particular law when evaluating whether transfer is in the interests of justice. Perry v. Cable News
Network, Inc., No. 14 C 1194, 2014 WL 4214873, *4 (N.D.Ill. Aug. 25, 2014). The relationship
between the community and the issues in the litigation and the desirability of deciding controversies
in that locale are also considered. Chukwu v. Air France, 218 F.Supp.2d 979, 989 (N.D.Ill. 2002);
Perry, supra, 2014 WL 4214873 at *4. In assessing this last factor, some courts give a great deal
of weight to the location of a party’s business reputation when the reputation is at issue. Coast-toCoast Stores, Inc. v. Womack-Bowers, Inc., 594 F.Supp. 731, 734 – 735 (D.Minn. 1984).
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g. [5.57] Multi-Forum Actions — The “First-To-File” Doctrine
When parties to an action each file a case in different forums, courts often favor transfer of the
second-filed action to the forum in which the first action was filed. Schwarz v. National Van Lines,
Inc., 317 F.Supp.2d 829, 832 (N.D.Ill. 2004). Courts do not always adhere to the first-to-file rule,
however, and will favor the second forum when the interests of justice demand. Id.; Imperial Crane
Services, Inc. v. Cloverdale Equipment Co., Case No. 13 C 04750, 2013 WL 5904527, *5 (N.D.Ill.
Nov. 4, 2013). Improper anticipatory filings made under threat of an imminent suit and Declaratory
Judgment Act filings that seem preemptory will receive close court scrutiny. Schwarz, supra, 317
F.Supp.2d at 832.
D. [5.58] Preliminary Hearing and Determination
A court may dispose of a venue issue at any time during the pendency of a case. Chrysler Credit
Corp. v. Country Chrysler, Inc., 928 F.2d 1509, 1516 (10th Cir. 1991); Bowen Engineering, Corp.
v. Pacific Indemnity Co., Case No. 14-1224-JTM, 2015 WL 73759, *2 (D.Kan. Jan. 6, 2015). For
example, a court may make a venue determination before service of process or even after final
judgment. Id.; 15 Wright, FEDERAL PRACTICE AND PROCEDURE §3844.
Under Fed.R.Civ.P. 12(b), a party may apply for a pretrial hearing on the issue of improper
venue. See Ryan v. Glenn, 336 F.Supp. 555, 557 (N.D.Miss. 1971). Courts have discretion on
whether to decide a venue issue prior to trial. See Evello Investments, N.V. v. Printed Media
Services, Inc., 158 F.R.D. 172, 173 (D.Kan. 1994). Generally, it is advisable to decide a defense
such as improper venue promptly after it is asserted and prior to trial. Ryan, supra. The purpose of
a preliminary hearing under Rule 12 is to test the sufficiency of the defense. See Evello Investments,
supra; Cooper v. Westchester County, 42 F.Supp. 1, 3 (S.D.N.Y. 1941). Although a hearing is not
required in every case, a hearing may be necessary when a party’s due-process right would be
violated without an opportunity to be heard. See Hustler Magazine, Inc. v. United States District
Court for District of Wyoming, 790 F.2d 69, 71 (10th Cir. 1986); Swindell-Dressler Corp. v.
Dumbaule, 308 F.2d 267, 273 – 274 (3d Cir. 1962); Bobian v. CSA Czech Airlines, 222 F.Supp.2d
598, 601 (D.N.J. 2002). A court should hold a hearing if the evidence or arguments regarding
transfer are in doubt. Plum Tree, Inc. v. Stockment, 488 F.2d 754, 756 (3d Cir. 1973). For instance,
when there are questions of credibility, a court should hold a preliminary hearing rather than ruling
on the record alone. See Cooley v. Grosshandler, 711 F.Supp. 380, 383 – 384 (S.D. Ohio 1988).
If a preliminary hearing under Rule 12 would involve presentation of the same evidence that
the parties will present at trial, however, a court prudently may deny the request for a hearing and
let the issue go to trial. See United States v. Central States Theatre Corp., 159 F.Supp. 552, 555
(D.Neb. 1957). The court should consider the cost in time and money involved with the duplication
of trial sessions. See Evello Investments, supra. When the Rule 12 defense and the primary issues
of the case are factually intertwined and a preliminary hearing could in some way decide the case
on its merits, the court should reserve the issue until trial to avoid a summary decision without the
benefits of the trial process. See Schramm v. Oakes, 352 F.2d 143, 149 (10th Cir. 1965); Murray v.
Vaughn, 300 F.Supp. 688, 694 (D.R.I. 1969).
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When appropriate, courts may delay a venue determination until sufficient evidence is elicited
to make an informed decision on the issue. For example, a court should decline to rule on a motion
to change venue on the basis of local prejudice until the parties have had an opportunity to assess
the claim of jury prejudice. See Hanning v. New England Mutual Life Insurance Co., 710 F.Supp.
213 (S.D. Ohio 1989); City of Cleveland v. Cleveland Electric Illuminating Co., 538 F.Supp. 1240,
1254 – 1255 (N.D. Ohio 1980) (adverse local publicity that potentially prejudiced jurors did not
justify transfer under 28 U.S.C. §1404(a) before trial because extent of such prejudice could not
realistically be determined until voir dire). Likewise, a court may temporarily decline to rule on a
motion to transfer to allow discovery of facts relating to the motion. See McQueeny v. J.W.
Fergusson & Sons, Inc., 527 F.Supp. 728, 732 (D.N.J. 1981).
E. Review of Venue Determination
1. Appellate Review of 28 U.S.C. §1404 Transfers
a. [5.59] Generally
Generally, an order granting or denying a motion to transfer under 28 U.S.C. §1404 is
interlocutory and not appealable as a final order. See Jones v. InfoCure Corp., 310 F.3d 529, 532 –
533 (7th Cir. 2002); Southern Distributing Co. v. E. & J. Gallo Winery, 718 F.Supp. 1264, 1268
(W.D.N.C. 1989); 15 Wright, FEDERAL PRACTICE AND PROCEDURE §3855 (“An order
granting or denying a motion to transfer under 28 U.S.C.A. §1404(a) is interlocutory and thus is
not immediately appealable.”). Despite this, appellate courts are sometimes willing to review orders
of transfer for convenience by mandamus. See In re Federal-Mogul Global, Inc., 300 F.3d 368,
378 – 379 (3d Cir. 2002); NBS Imaging Systems, Inc. v. United States District Court for Eastern
District of California, 841 F.2d 297, 298 (9th Cir. 1988). Therefore, under certain circumstances,
one may petition for a writ of mandamus to the appellate court in the circuit in which the transferee
court is located. See Hayman Cash Register Co. v. Sarokin, 669 F.2d 162, 166 (3d Cir. 1982).
b. [5.60] Review by Writ of Mandamus
There is substantial disagreement regarding the extent to which a writ may be used to review a
court’s transfer determination. See Roofing & Sheet Metal Services, Inc. v. La Quinta Motor Inns,
Inc., 689 F.2d 982, 987 (11th Cir. 1982). The majority view is that a writ of mandamus may be
used when the trial court has made an error of law. See In re McDonnell-Douglas Corp., 647 F.2d
515, 517 (5th Cir. 1981). On the other hand, courts are in conflict as to whether a writ may be used
to review a district court’s exercise of discretion. See Hustler Magazine, Inc. v. United States
District Court for District of Wyoming, 790 F.2d 69, 71 (10th Cir. 1986). For instance, the Seventh
Circuit continues to follow a restrictive view on the subject of reviewing 28 U.S.C. §1404 transfer
determinations on mandamus. In the Seventh Circuit, a party should file a petition for a writ only
if the party can demonstrate that “the district court ‘so far exceeded the proper bounds of judicial
discretion as to be legitimately considered usurpative in character or in violation of a clear and
indisputable legal right, or at the very least, patently erroneous.’ ” In re National Presto Industries,
Inc., 347 F.3d 662, 663 (7th Cir. 2003), quoting In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293,
1295 (7th Cir. 1995). See also In re HTC Corp., 889 F.3d 1349 (D.C.Cir. 2018) (there must be clear
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and indisputable right, and court must be satisfied that writ is appropriate under circumstances); In
re Warrick, 70 F.3d 736, 740 (2d Cir. 1995); Sypert v. Miner, 266 F.2d 196, 199 (7th Cir. 1959).
Other circuits are less restrictive and review §1404 transfers on an abuse of discretion standard. See
In re Horseshoe Entertainment, 337 F.3d 429, 431 – 432 (5th Cir.), cert. denied, 124 S.Ct. 826
(2003); Kontoulas v. A.H. Robins Co., 745 F.2d 312, 314 (4th Cir. 1984); HTC, supra, 889 F.3d at
1352 (party seeking mandamus review must demonstrate that it has no other adequate means to
obtain relief to ensure writ is not used as substitute for regular appeal).
c. [5.61] Review on Interlocutory Appeal
If the case is on interlocutory appeal from the grant or denial of a preliminary injunction, the
court of appeals has the discretion to review a transfer determination. See United States Aluminum
Corp. v. Kawneer Co., 694 F.2d 193, 195 (9th Cir. 1982); Jones v. InfoCure Corp., 310 F.3d 529,
533 – 534 (7th Cir. 2002). However, some courts have held that an appellate court considering an
injunction determination may consider venue only if it is closely related to the injunction issue. See
Ukiah Adventist Hospital v. Federal Trade Commission, 981 F.2d 543, 548 (D.C.Cir. 1992); Jones,
supra, 310 F.3d at 536 – 537.
2. Review of 28 U.S.C. §1406 Transfers
a. [5.62] Generally
Generally, an order of transfer under 28 U.S.C. §1406 is interlocutory and not appealable. See
In re Carefirst of Maryland, Inc., 305 F.3d 253 (4th Cir. 2002). Further, a writ of mandamus
ordinarily should not be used to review an order of transfer under §1406. See Gulf Research &
Development Co. v. Harrison, 185 F.2d 457, 459 (9th Cir. 1950). However, that is not to say that a
court will never exercise its discretion to grant a writ of mandamus to review an order of transfer
under §1406. See Carteret Savings Bank, FA v. Shushan, 919 F.2d 225, 229 (3d Cir. 1990).
However, the decision of a court ordering dismissal or denying a transfer under §1406 that
effectively causes dismissal is appealable. See Sharp Electronics Corp. v. Hayman Cash Register
Co., 655 F.2d 1228, 1229 – 1230 (D.C.Cir. 1981). In such a case, the standard of review is abuse
of discretion. Home Insurance Co. v. Thomas Industries, Inc., 896 F.2d 1352, 1355 (11th Cir.
1990). On appeal of a dismissal for improper venue, the plaintiff need only make a prima facie
showing that venue was proper. See Delong Equipment Co. v. Washington Mills Abrasive Co., 840
F.2d 843, 844 (11th Cir. 1988).
b. [5.63] Jurisdictional Issues
The circuit courts have taken different approaches as to which appellate court has jurisdiction
to hear appeals from orders entered by the transferor court prior to transfer. See Jones v. InfoCure
Corp., 310 F.3d 529, 533 (7th Cir. 2002). Generally speaking, a district court relinquishes all
jurisdiction over a case once it transfers the case to another court. See In re Joint Eastern &
Southern Districts Asbestos Litigation, 22 F.3d 755, 761 – 764, 762 n.14 (7th Cir. 1994); Capstone
International, Inc. v. Univentures, Inc., Cause No. 3:10-CV-416 JD, 2011 WL 5408776, *2
(N.D.Ind. Nov. 8, 2011). The question then becomes whether the circuit court for the district in
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which the transferor court sits also loses jurisdiction upon the transfer. See Jones, supra. It is fairly
clear that appeal of the transfer order itself should go to the transferee circuit court. Id. However,
courts have taken seemingly different views on other orders like preliminary injunction orders
issued by the transferor court prior to the transfer. In the Seventh Circuit, if the order issued by the
transferor court qualifies for immediate appeal, then the appeal belongs in the transferor’s circuit;
if the order in question is a more conventional order subject to appeal only after final judgment, the
appeal belongs in the transferee circuit. Id. Once an appellate court properly obtains jurisdiction, a
subsequent transfer pursuant to 28 U.S.C. §1404 will not terminate its jurisdiction. Matrix Group
Ltd. v. Rawlings Sporting Goods Co., 378 F.3d 29, 32 (1st Cir. 2004).
It is proper for a court to delay the physical transfer of a file to provide a sufficient period of
time for appellate review in the circuit of the transferor court. See In re Briscoe, 976 F.2d 1425,
1426 – 1427 (D.C.Cir. 1992); Starnes v. McGuire, 512 F.2d 918, 935 (D.C.Cir. 1974). A policy of
temporarily delaying the transfer of a case file subsequent to an order of transfer is particularly
important because many courts have held that a transferee court cannot directly review a transfer
order. Briscoe, supra. In fact, transferring a case while an interlocutory appeal is pending is
disfavored. Matrix Group, supra. Under certain circumstances, however, a motion to retransfer
may be appropriate or even required in order to preserve the opportunity for review. See SongByrd,
Inc. v. Estate of Grossman, 206 F.3d 172, 177 – 178 (2d Cir. 2000), cert. denied, 121 S.Ct. 68
(2000); In re Cragar Industries, Inc., 706 F.2d 503, 504 (5th Cir. 1983). Note that an order of
transfer is not res judicata. See Buhl v. Jeffes, 435 F.Supp. 1149, 1151 – 1152 (M.D.Pa. 1977).
F. Law To Be Applied
1. [5.64] Choice of Law and the Motion To Transfer or Dismiss
Federal law governs motions to transfer venue, even in diversity cases. Stewart Organization,
Inc. v. Ricoh Corp., 487 U.S. 22, 101 L.Ed.2d 22, 108 S.Ct. 2239, 2243 (1988).
2. [5.65] Choice of Law After Transfer
In diversity cases, the transferee court of a case transferred under 28 U.S.C. §1404 must apply
the same state law, including that state’s choice-of-law principles, as the transferor court would
have applied had the case remained in the original forum. Van Dusen v. Barrack, 376 U.S. 612, 11
L.Ed.2d 945, 84 S.Ct. 805, 815 (1964). See also Cromeens, Holloman, Sibert, Inc. v. AB Volvo,
349 F.3d 376, 383 (7th Cir. 2003); In re Rospatch Securities Litigation, 760 F.Supp. 1239, 1258
(W.D.Mich. 1991). This is true even though the plaintiff, as opposed to the defendant, seeks the
§1404 transfer through conduct that “seems manipulative.” Ferens v. John Deere Co., 494 U.S.
516, 108 L.Ed.2d 443, 110 S.Ct. 1274, 1284 (1990).
Two interesting nuances apply. In a diversity case that is transferred under §1404(a), the
transferee court applies the state law the transferor court would have applied to substantive state
law issues but applies the interpretation of the transferee’s circuit to federal procedural issues.
McMasters v. United States, 260 F.3d 814, 819 (7th Cir. 2001). In addition, when the transferor
court lacks personal jurisdiction, the transferee court in a diversity case applies the state law it
would have applied if the plaintiff originally had filed the case in the transferee forum. Doering v.
Copper Mountain, Inc., 259 F.3d 1202, 1209 (10th Cir. 2001).
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In federal question cases, the transferee court generally should apply the federal law as
interpreted by its own circuit. In re Korean Air Lines Disaster of September 1, 1983, 829 F.2d 1171,
1174 (D.C.Cir. 1987); Eckstein v. Balcor Film Investors, 8 F.3d 1121, 1126 (7th Cir. 1993). “Only
where the law of the United States is specifically intended to be geographically non-uniform should
the transferee court apply the circuit precedent of the transferor court.” McMasters, supra, 260 F.3d
at 819.
NOTE: Counsel should be aware that if there is a valid forum-selection clause, a §1404(a) transfer
of venue “will not carry with it the original venue’s choice-of-law rules.” Atlantic Marine
Construction Co. v. United States District Court for Western District of Texas, 571 U.S. 49, 187
L.Ed.2d 487, 134 S.Ct. 568, 582 (2013).
G. [5.66] Illinois Judicial Districts
Various statutes authorize courts to transfer cases from one division to another within the same
district, as well as from district to district. See 28 U.S.C. §§1404, 1406. 28 U.S.C. §93 provides for
the partition of Illinois into separate judicial districts and divisions. Under §93, the State of Illinois
is divided into three judicial districts known as the Northern, Central, and Southern Districts of
Illinois as follows:
Northern District
(a) The Northern District comprises two divisions.
(1) The Eastern Division comprises the counties of Cook, Du Page, Grundy,
Kane, Kendall, Lake, La Salle, and Will.
Court for the Eastern Division shall be held at Chicago and Wheaton.
(2) The Western Division comprises the counties of Boone, Carroll, De Kalb, Jo
Daviess, Lee, McHenry, Ogle, Stephenson, Whiteside, and Winnebago.
Court for the Western Division shall be held at Freeport and Rockford.
Central District
(b) The Central District comprises the counties of Adams, Brown, Bureau, Cass,
Champaign, Christian, Coles, De Witt, Douglas, Edgar, Ford, Fulton, Greene,
Hancock, Henderson, Henry, Iroquois, Kankakee, Knox, Livingston, Logan,
McDonough, McLean, Macoupin, Macon, Marshall, Mason, Menard, Mercer,
Montgomery, Morgan, Moultrie, Peoria, Piatt, Pike, Putnam, Rock Island,
Sangamon, Schuyler, Scott, Shelby, Stark, Tazewell, Vermilion, Warren, and
Woodford.
Court for the Central District shall be held at Champaign/Urbana, Danville,
Peoria, Quincy, Rock Island, and Springfield.
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Southern District
(c) The Southern District comprises the counties of Alexander, Bond, Calhoun,
Clark, Clay, Clinton, Crawford, Cumberland, Edwards, Effingham, Fayette,
Franklin, Gallatin, Hamilton, Hardin, Jackson, Jasper, Jefferson, Jersey, Johnson,
Lawrence, Madison, Marion, Massac, Monroe, Perry, Pope, Pulaski, Randolph,
Richland, St. Clair, Saline, Union, Wabash, Washington, Wayne, White, and
Williamson.
Court for the Southern District shall be held at Alton, Benton, Cairo, and East
Saint Louis. 28 U.S.C. §93.

V. [5.67] APPENDIX — SAMPLE MOTION TO TRANSFER
The following form is a sample motion to transfer on the basis of improper venue and, in the
alternative, for convenience.
IN THE UNITED STATES DISTRICT COURT
FOR THE [DISTRICT OF NEW JERSEY]
________________________
Plaintiff,
vs.
_______________________
Defendant.

) Hon. ________ U.S.D.J.
)
)
) Civil Action No. ____
)
)
)
)
)

MOTION TO TRANSFER TO THE NORTHERN DISTRICT OF ILLINOIS
Defendant, ____________, moves this Honorable Court for entry of an Order
transferring the place of trial of the above-entitled cause from the United States District
Court for the [District of New Jersey] to the United States District Court for the [Northern
District of Illinois, Eastern Division].
I.
Defendant moves for such transfer pursuant to 28 U.S.C. §1406(a) because venue is
improper in this District. Specifically, the instant case is not authorized to be commenced in
this District under 28 U.S.C. §1391(b) because neither Plaintiff, ____________, nor Defendant
is a resident of this District; and a substantial part of the events giving rise to the claim did
not occur in this District.
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1. This Motion is supported by the Affidavit of ____________, president of Defendant,
which is attached hereto as Exhibit A.
2. Plaintiff is [an Ohio] corporation with its principal place of business in [Chicago,
Illinois].
3. Defendant is a corporation organized under the laws of [Illinois] with its principal
place of business in [Chicago]. Defendant accordingly does not reside in [New Jersey]. Further,
it is not doing business in the [State of New Jersey] and is not otherwise subject to the personal
jurisdiction of this court.
4. As more particularly set forth in the Affidavit of ____________, a substantial part of
the events giving rise to the claim involved in this case did not occur in [New Jersey], and there
are no substantial contacts between that claim and the [State of New Jersey]. See Exhibit A.
5. Accordingly, pursuant to 28 U.S.C. §1391, Plaintiff is not authorized to bring this
action in the District Court for the [District of New Jersey], and this action therefore should
be transferred.
6. The District to which transfer is sought, the [Northern District of Illinois, Eastern
Division], is one where the action could properly have been brought. The [Northern District of
Illinois] is the District of Defendant’s residence.
WHEREFORE, Defendant respectfully requests that this Court enter an Order
transferring the place of trial of this cause from the United States District Court for the
[District of New Jersey] to the United States District Court for the [Northern District of Illinois,
Eastern Division].
II.
In the event that this Court determines that venue in this District is not improper, then,
pursuant to 28 U.S.C. §1404(a), Defendant moves for an Order of transfer to the [Northern
District of Illinois, Eastern Division], for the convenience of the parties and witnesses and in
the interests of justice, based on the following grounds:
1. This Motion is supported by the Affidavit of ____________, president of Defendant,
which is attached hereto as Exhibit A.
2. Defendant is a corporation organized and with its principal place of business in
[Illinois] and as such is a citizen of [Illinois] and is subject to and available for service of
process there. Accordingly, both venue and jurisdiction are proper in the District Court for
the [Northern District of Illinois].
3. Defendant has been rendered inactive and without funds by the losses suffered from
Plaintiff’s breach of its agreement with Defendant. Defendant is owned by two individuals
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who are residents of [Illinois] and who by reason of said economic condition have been obliged
to become engaged in businesses and employment other than and apart from Defendant.
Consequently, they are not free to travel to a distant district to defend this cause or prosecute
their own claims, as more particularly set forth in the Affidavit of ____________, attached
hereto as Exhibit A.
4. The numerous witnesses required by Defendant are present in the [Northern District
of Illinois] and not in the [District of New Jersey]. See the Affidavit of ____________, attached
hereto as Exhibit A.
5. Plaintiff will suffer no inconvenience by the transfer of this cause to the [Northern
District of Illinois] since it maintains one of its principal offices in [Chicago]. See the Affidavit
of ___________, attached hereto as Exhibit A.
6. The agreement between Defendant and Plaintiff was to be performed in [Chicago].
See the Affidavit of ____________, attached hereto as Exhibit A. Hence, it is in the interests
of justice that the law of [Illinois] be applied to the resolution of the controversy between the
parties hereto.
7. There was no substantial contact between the parties and [New Jersey]. See the
Affidavit of ____________, attached hereto as Exhibit A. Any contact with the [District of New
Jersey] is minuscule, and this claim arises from the conduct of Plaintiff in [Illinois], not in
[New Jersey].
8. Because of Defendant’s relative inability to conduct litigation away from its home
district and the fact that Plaintiff maintains one of its major offices in [Chicago], the interests
of justice will best be served by the transfer of this cause to the [Northern District of Illinois,
Eastern Division].
9. The trial hereof will not be delayed or hindered if this Motion is granted.
WHEREFORE, Defendant requests that this Honorable Court enter an Order
transferring the place of trial of the above-entitled cause from the United States District
Court for the [District of New Jersey] to the United States District Court for the [Northern
District of Illinois, Eastern Division].
DEFENDANT
By: ________________________________
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I. INTRODUCTION
A. [6.1] Scope of Chapter
This chapter identifies and analyzes federal rules and doctrines relating to the pleading of
claims, defenses, counterclaims, and other matters. However, the Federal Rules of Civil Procedure
are continuously amended. Thus, to keep current, practitioners should review both proposed and
current changes to the rules. They can be found at www.uscourts.gov/rules.
B. [6.2] What Constitutes “Pleading” Under Federal Rules of Civil Procedure
Under the Federal Rules of Civil Procedure, the concept of “pleading” has a technical and
narrow focus. Fed.R.Civ.P. 7(a) delineates what constitutes a pleading:
(a) Pleadings. Only these pleadings are allowed:
(1) a complaint;
(2) an answer to a complaint;
(3) an answer to a counterclaim designated as a counterclaim;
(4) an answer to a crossclaim;
(5) a third-party complaint;
(6) an answer to a third-party complaint; and
(7) if the court orders one, a reply to an answer.
Under the rules, it is a misnomer to refer to any document as a pleading except those expressly
set forth in Rule 7(a). A motion for summary judgment is not a pleading. In re Zweibon, 565 F.2d
742 (D.C.Cir. 1977). A motion to dismiss is not a pleading. Kopff v. Battaglia, 425 F.Supp.2d 76,
86 n.13 (D.D.C. 2006). A letter by a party denying that it was properly served is not a pleading.
Haven v. Polska, 215 F.3d 727, 732 (7th Cir. 2000). This distinction is particularly relevant when
seeking relief through a motion to strike under Fed.R.Civ.P. 12(f) or contesting affirmative defenses
under Rule 12(b). See §§6.28 and 6.30 below.
C. [6.3] Federal Rules of Civil Procedure
The Federal Rules of Civil Procedure govern the procedure in the United States district courts
in all suits of a civil nature whether cognizable as cases at law, in equity, or in admiralty with the
exceptions stated in Fed.R.Civ.P. 81. See Fed.R.Civ.P. 1. Rule 81 states that the Federal Rules of
Civil Procedure apply to bankruptcy to the extent provided by the rules. It exempts prize
proceedings in admiralty, which are governed by 10 U.S.C. §§7651 – 7681. Rule 81 allows
different mechanisms to bring proceedings to review administrative and arbitral judgments before
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the court. The rule also honors statutory provisions pertaining to pleading and service in
proceedings to revoke naturalization. Under the rules, the old common-law forms of action have
been abolished, and law and equity have been merged. Fed.R.Civ.P. 2 declares: “There is one form
of action — the civil action.”
D. [6.4] General Pleading Objectives
The objective of the rules governing pleadings is to provide a flexible mechanism for the
achievement of substantial justice in litigation. The classic description of the pleading requirements
of the Federal Rules of Civil Procedure remains that in Conley v. Gibson, 355 U.S. 41, 2 L.Ed.2d
80, 78 S.Ct. 99, 103 (1957), in which the Supreme Court stated:
[T]he Federal Rules of Civil Procedure do not require a claimant to set out in detail
the facts upon which he bases his claim. To the contrary, all the Rules require is “a
short and plain statement of the claim” that will give the defendant fair notice of what
the plaintiff’s claim is and the grounds upon which it rests. The illustrative forms
appended to the Rules plainly demonstrate this. Such simplified “notice pleading” is
made possible by the liberal opportunity for discovery and the other pretrial
procedures established by the Rules to disclose more precisely the basis of both claim
and defense and to define more narrowly the disputed facts and issues. . . . The
Federal Rules reject the approach that pleading is a game of skill in which one misstep
by counsel may be decisive to the outcome and accept the principle that the purpose
of pleading is to facilitate a proper decision on the merits.
The Supreme Court overruled Conley regarding the standard a court should apply when ruling
on a motion to dismiss for failure to state a claim. Ashcroft v. Iqbal, 556 U.S. 662, 173 L.Ed.2d
868, 129 S.Ct. 1937, 1949 (2009); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 167 L.Ed.2d 929,
127 S.Ct. 1955, 1969 (2007). Still, the Conley Court’s aspirational language on the subject of
pleadings remains relevant because the Seventh Circuit has interpreted Twombly more narrowly
than other circuits have. Tamayo v. Blagojevich, 526 F.3d 1074, 1082 – 1083 (7th Cir. 2008);
Vincent v. City Colleges of Chicago, 485 F.3d 919, 924 (7th Cir. 2007). See Twombly, supra, 127
S.Ct. at 1969 (acknowledging decision interprets Fed.R.Civ.P. 12 and not Fed.R.Civ.P. 8).
The federal pleading rules are meant to eliminate needless delays and minimize pleading
requirements. Unlike outworn common-law notions that placed exaggerated importance on form,
often at the expense of substance, the Federal Rules of Civil Procedure do not require tremendous
specificity. Cases are to be decided on the merits, not on arid and desultory disputes between
counsel over the pleadings. See generally Charles Alan Wright, THE LAW OF FEDERAL
COURTS §66, et seq. (4th ed. 1983).
The pleading rules are implemented by, and largely dependent on, pretrial procedures for the
identification of issues. The pleadings rules rely on pretrial examination and summary judgment to
disclose the factual basis of the action, to confine the trial to those issues that are truly controverted,
and to permit an award of judgment in a relatively short time when there is no bona fide claim or
defense. See 2 James Wm. Moore et al., MOORE’S FEDERAL PRACTICE §8.02 (3d ed. 2013)
(multivolume set, year varies by volume).
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II. COMPARISON BETWEEN
REQUIREMENTS

FEDERAL CIVIL PRACTICE

STATE

AND

FEDERAL

PLEADING

A. [6.5] Rules of Pleading in Federal Practice
Under federal practice, unlike under Illinois state court practice, a party is required to plead
only the general contours of a claim or defense. Thus, Fed.R.Civ.P. 8(d)(1) commands that “[e]ach
allegation must be simple, concise, and direct,” while Rule 8(a) requires that all pleadings however
denominated contain “a short and plain statement” of (1) the court’s jurisdictional basis, (2) the
claim showing that the pleader is entitled to relief, and (3) the relief sought.
In the federal courts, almost all pretrial fact-finding is accomplished through discovery, while
the identification of trial issues is accomplished principally through the burdensome pretrial order,
which is jointly submitted by the parties following the close of discovery. The pleadings merely
express the basic positions of the parties without identifying or articulating evidentiary or factual
positions. Indeed, a complaint that pleads too much factual detail may be self-defeating if, for
example, it includes all the elements of an affirmative defense to its allegations. United States v.
Lewis, 411 F.3d 838, 842 (7th Cir. 2005).
Fed.R.Civ.P. 16 governs pretrial procedure and provides a deadline for setting an initial
scheduling order. Further, this rule calls attention to opportunities for the structuring of the trial
under Fed.R.Civ.P. 42, 50, and 52. Finally, Rule 16 allows courts to set ground rules for discovery
of electronically stored information.
B. [6.6] General Inapplicability of State Rules in Federal Litigation
In district courts, the federal procedural rules generally govern without regard to their state
counterparts. This principle applies in diversity cases as well as in cases in which jurisdiction is
based on the existence of a federal question. Hence, pleadings in diversity cases do not have to
comply with the fact-pleading requirements imposed in Illinois courts but need satisfy only the
“short and plain statement” requirement of Fed.R.Civ.P. 8. See 2 MOORE’S FEDERAL
PRACTICE §8.04[1][a].
Federal procedural rules are sometimes employed in diversity cases in preference to their state
counterparts even though the procedural differences may be determinative of the outcome of the
litigation. Compare Hanna v. Plumer, 380 U.S. 460, 14 L.Ed.2d 8, 85 S.Ct. 1136 (1965) (effective
filing dates prevailed over contrary state rules that would have required dismissal of action under
state’s statute of limitations), with Walker v. Armco Steel Corp., 446 U.S. 740, 64 L.Ed.2d 659, 100
S.Ct. 1978, 1983 (1980) (in diversity actions, statute of limitations is tolled by effective filing date
determined by state law rather than by Fed.R.Civ.P. 3).
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C. [6.7] Reference Sources
The rules and principles governing federal pleadings are found in
1. Fed.R.Civ.P. 7 – 16 and 24; and
2. local district court rules, the importance of which cannot be overlooked, for while local
rules do not alter the substantive requirements of the Federal Rules of Civil Procedure,
they often prescribe time limits for filing pleadings and related motions, the number of
copies that must be filed, the format that must be followed, and other special provisions
of concern to the local district judges.
D. Basic Differences Between Federal and State Pleading Rules
1. [6.8] “Notice” Pleading
Fed.R.Civ.P. 8(a), governing claims for relief, and Rule 8(b), governing pleading defenses,
require that all pleadings be stated in “short and plain” terms. Thus, Rule 8 is the basis for what has
come to be known as “notice pleading,” under which a federal pleading is deemed sufficient if it
informs the adversary, without details, of the pleader’s position with respect to the controversy.
While 735 ILCS 5/2-603 employs the “plain and concise statement” language of Rule 8, and
while §2-603(c) mandates that “[p]leadings shall be liberally construed with a view to doing
substantial justice between the parties,” Illinois courts continue to insist that Illinois practice
requires fact and not notice pleading. See, e.g., Gray v. City of Plano, 141 Ill.App.3d 575, 490
N.E.2d 1020, 1022, 95 Ill.Dec. 928 (2d Dist. 1986); Wait v. First Midwest Bank/Danville, 142
Ill.App.3d 703, 491 N.E.2d 795, 800, 96 Ill.Dec. 516 (4th Dist. 1986). See also Estate of Johnson
v. Condell Memorial Hospital, 119 Ill.2d 496, 520 N.E.2d 37, 42 – 43, 117 Ill.Dec. 47 (1988).
A federal plaintiff must “give the defendant fair notice of what the . . . claim is and the grounds
upon which it rests.” Erickson v. Pardus, 551 U.S. 89, 167 L.Ed.2d 1081, 127 S.Ct. 2197, 2200
(2007), quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 167 L.Ed.2d 929, 127 S.Ct. 1955,
1964 – 1965 (2007). If a plaintiff provides enough facts to call the defendant’s attention to an
incident but fails to show the court how the incident was the result of wrongdoing, the defendant
may obtain judgment on the pleadings. Ashcroft v. Iqbal, 556 U.S. 662, 173 L.Ed.2d 868, 129 S.Ct.
1937, 1949 (2009); Twombly, supra. The so-called plausibility standard of Twombly and Iqbal has
nothing to do with the odds of a plaintiff proving alleged facts but depends on whether the
allegations, if true, plausibly constitute a cause of action. Iqbal, supra.
Plaintiffs can no longer avoid dismissal by insisting there is a hypothetical set of facts that
would allow recovery. Twombly, supra, 127 S.Ct. at 1969 (overruling Conley v. Gibson, 355 U.S.
41, 2 L.Ed.2d 80, 78 S.Ct. 99, 103 (1957)). The Twombly Court’s decision to overrule Conley has
caused a great deal of consternation in other circuits. David G. Savage, Narrowing the Courthouse
Door: High Court Makes It Tougher to Get Past the Pleading Stage, 95 A.B.A.J. 22 (July 2009).
However, the Seventh Circuit has consistently limited Twombly’s application. Tamayo v.
Blagojevich, 526 F.3d 1074, 1082 – 1083 (7th Cir. 2008); Vincent v. City Colleges of Chicago, 485
F.3d 919, 924 (7th Cir. 2007).
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A federal defendant should state defenses in “short and plain” terms. Fed.R.Civ.P. 8(b). Certain
affirmative defenses, among the most commonly pleaded, are forfeit if a defendant does not raise
them in the first responsive pleading. Fed.R.Civ.P. 8(c). Unlike pleading practice in Illinois, under
federal pleading rules, negligence and comparable failures of duty, as well as malice, intent,
knowledge, and most other conditions of mind, may be alleged generally without any pleading of
supporting facts and circumstances. See Fed.R.Civ.P. 9(b). However, Rule 9(b) does require that
fraud or mistake be pleaded with particularity.
2. [6.9] Last Permitted Pleading
In state practice, when an affirmative defense is pleaded in an answer, the plaintiff must either
(a) file a reply denying the factual allegations or (b) file a motion challenging the sufficiency of the
answer. If neither of these things is done, the allegations of the affirmative defense will be deemed
admitted. 735 ILCS 5/2-602, 5/2-609, 5/2-610. The Federal Rules of Civil Procedure, however, do
not provide for the filing of a responsive pleading to the affirmative allegations made in an answer.
Fed.R.Civ.P. 7(a). Of course, when a counterclaim is filed, the plaintiff must file a response thereto.
Under Illinois practice, if a reply to an answer contains previously unpleaded allegations, no
surreply is necessary, and the allegations “shall be taken as denied.” Illinois Supreme Court Rule
136(b). If a defendant desires to respond with more than a simple denial, the defendant may seek
leave to file a further pleading pursuant to 735 ILCS 5/2-609. In this way, a defendant can protect
against a claim that evidence supporting its position should be excluded on grounds of surprise or
prejudice.
Fed.R.Civ.P. 8(b)(6) renders such anticipatory pleading unnecessary by providing that
allegations within the last required pleading (normally the answer) are “considered denied or
avoided.” Hence, there is generally no need for a plaintiff to obtain leave to file a reply. While Rule
7(a) empowers a court to order the filing of a reply, such orders are seldom entered. See Charles
Alan Wright, THE LAW OF FEDERAL COURTS §66 (4th ed. 1983).
3. [6.10] Prayer for Damages
Under Illinois practice, personal injury plaintiffs are forbidden from pleading specific dollar
amounts of claimed damages. See 735 ILCS 5/2-604.1. No comparable restriction exists under the
Federal Rules of Civil Procedure. In fact, Fed.R.Civ.P. 8(a)(3) mandates that a plaintiff specify the
relief sought. Because Fed.R.Civ.P. 54(c) states that in cases of default the judgment “must not
differ in kind from, or exceed in amount, what is demanded in the pleadings,” it is important for
plaintiffs to plead damages properly in federal cases.
4. [6.11] Claims or Defenses Based on Written Documents
In Illinois state courts, a party whose claim or defense is based on a written instrument must
either attach a copy of that instrument to the pleading or recite it therein. 735 ILCS 5/2-606.
Fed.R.Civ.P. 10(c) governs attachments to federal court filings and does not impose a universal
requirement to attach written contracts. See Arnold v. Janssen Pharmaceutica, Inc., 215 F.Supp.2d
951, 962 (N.D.Ill. 2002). When an Illinois state law contract claim is brought in federal court,
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however, the five-year statute of limitations for oral contracts will apply unless the plaintiff attaches
a copy of the contract. Ramirez v. Palisades Collection LLC, 250 F.R.D. 366, 369 – 370 (N.D.Ill.
2008).
PRACTICE POINTER


In general, accuracy and completeness demand that litigants in federal cases append
relevant written instruments to their pleadings as exhibits.
5. [6.12] Abolition of Verification Rule

Unlike practice under the Illinois Code of Civil Procedure, 735 ILCS 5/1-101, et seq., which
specifically allows any pleading to be verified (see 735 ILCS 5/2-605(a)), the filing of a verified
pleading in federal court has no legal significance. Nor is verification required for specific
categories of allegations and denials as under §§2-605(b), 2-607(c), and 2-610(b) of Illinois’ Code
of Civil Procedure. But see Fed.R.Civ.P. 65(b) (applications for temporary injunctive relief must
be supported by affidavit or verified complaint); 28 U.S.C. §1924 (bill of costs must be supported
by affidavit); Federal Rule of Appellate Procedure 39 (bill of costs on appeal must be itemized and
verified). Fed.R.Civ.P. 11 abolished the requirement that pleadings be verified in federal court.
6. [6.13] Motions To Strike
Under the Illinois Code of Civil Procedure, a motion to strike reaches any defect, whether
formal or substantive, in any pleading or motion. The motion may challenge either a part or the
whole of a pleading. See 735 ILCS 5/2-615(a). A successful motion generally results in the pleader
being required to amend the stricken pleading. 735 ILCS 5/2-612(a), 5/2-615(d).
Under federal practice, the motion has been given a much narrower application. In general, its
use is not favored. Lipsky v. Commonwealth United Corp., 551 F.2d 887, 892 – 893 (2d Cir. 1976);
Abdulrahim v. Gene B. Glick Co., 612 F.Supp. 256, 260 n.1 (N.D.Ind. 1985); Lirtzman v. Spiegel,
Inc., 493 F.Supp. 1029 (N.D.Ill. 1980).
Presently, four provisions of the Federal Rules of Civil Procedure expressly authorize a motion
to strike. Fed.R.Civ.P. 11(a) requires that any unsigned paper shall be stricken unless the defect is
cured promptly. Fed.R.Civ.P. 12(e) authorizes the striking of a pleading in the absence of
compliance with an order directing the filing of a more definite statement. Fed.R.Civ.P.
37(b)(2)(A)(iii) authorizes the striking of pleadings or parts thereof for a party’s failure to comply
with a discovery order. Finally, Fed.R.Civ.P. 12(f) permits the striking of “an insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter.”
The motion also may be appropriate when a document has been filed in disregard of page limits
for briefs or has been filed in an untimely manner without leave of court. However, even in these
contexts, the motion is not favored. Lawyers who do not practice with regularity in the federal
courts should be aware that attacks on pleadings that are commonplace in the state courts are often
treated with disdain by federal courts.
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III. COMPLAINT UNDER FEDERAL RULES OF CIVIL PROCEDURE
A. [6.14] Form of Complaint
A civil suit in the federal courts is commenced by the filing of a complaint. Fed.R.Civ.P. 3.
There is no rigid stylistic format that must be followed in drafting a federal complaint. See
Fed.R.Civ.P. 8(d)(1) (“No technical form is required.”). While there is ample room for creativity
in drafting the complaint, the Federal Rules of Civil Procedure require the inclusion of a caption
setting forth the name of the court, the title of the action, the case number, and a designation of the
nature of the pleading. A complaint also must include the names of the parties to the suit, a
jurisdictional statement, a plain and concise statement of the claim, and a prayer for relief. See
Fed.R.Civ.P. 8(a), 10(a).
A typical caption is set forth below:
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION
JOHN A. SMITH,
Plaintiff,
v.
WILLIAM JONES,
Defendant.

)
)
)
)
)
)
)
)
)

Civil Action No. 15 C 1234
PLAINTIFF DEMANDS
TRIAL BY JURY

COMPLAINT
In addition to a caption, the pleading must set forth the averments in numbered paragraphs,
each of which is limited “as far as practicable” to the statement of a single set of circumstances.
Fed.R.Civ.P. 10(b). Claims that are founded on separate transactions or occurrences and defenses
other than denials are to be stated in separate counts or defenses if such a separation will facilitate
the clear presentation of the matters set forth. See Charles Alan Wright, THE LAW OF FEDERAL
COURTS §66 (4th ed. 1983). Statements in one part of a pleading may be adopted by reference in
other parts.
The emphasis is on clarity and on practicality rather than on any mechanical rule as to form.
The Supreme Court has observed: “We no longer insist upon technical rules of pleading, but it will
ever be difficult in a jury trial to segregate issues which counsel do not separate in their pleading,
preparation or thinking.” O’Donnell v. Elgin, J. & E. Ry., 338 U.S. 384, 94 L.Ed. 187, 70 S.Ct. 200,
205 (1949).
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B. [6.15] Pleading Subject-Matter Jurisdiction
Fed.R.Civ.P. 8(a) expressly provides that a pleading that sets forth a claim of relief “must
contain . . . a short and plain statement of the grounds for the court’s jurisdiction.” [Emphasis
added.] This requirement flows from the fact that federal courts, under Article III of the
Constitution, are courts of limited jurisdiction. As such, there is no presumption in favor of their
jurisdiction, and a party must affirmatively demonstrate the jurisdictional basis of the claim.
Manway Construction Co. v. Housing Authority of City of Hartford, 711 F.2d 501, 503 (2d Cir.
1983); Fed.R.Civ.P. 12(h)(3). See 2 MOORE’S FEDERAL PRACTICE §8.03[1].
Perhaps as a reflex to spiraling court dockets, there has been a heightened sensitivity to
jurisdictional requirements in recent years. With increasing frequency, courts at all levels of the
federal system are examining carefully the jurisdictional bases of cases brought before them. See
Fed.R.Civ.P. 12(h)(3) (“If the court determines at any time that it lacks subject-matter jurisdiction,
the court must dismiss the action.”).
This preoccupation with jurisdiction is prevalent in the Seventh Circuit Court of Appeals. In a
series of cases, the court has sua sponte examined the bases of its and the district court’s
jurisdiction, often to the dismay of the parties. Moreover, Seventh Circuit Rule 28(a) requires that
each brief contain a jurisdictional statement setting forth in carefully prescribed detail the bases of
jurisdiction not only of the court of appeals but also of the district court. See also Seventh Circuit
Rule 3(c)(1):
(c)(1) Docketing Statement. The appellant must serve on all parties a docketing
statement and file it with the clerk of the district court at the time of the filing of the
notice of appeal or with the clerk of this court within seven days of filing the notice of
appeal. The docketing statement must comply with the requirements of Circuit Rule
28(a). . . . If the docketing statement is not complete and correct, the appellee must
provide a complete one to the court of appeals clerk within 14 days after the date of
the filing of the appellant’s docketing statement.
In sum, special care must be taken when pleading jurisdiction. When jurisdiction is based on
diversity of citizenship, the pleader must affirmatively demonstrate complete diversity among the
parties, except that minimal diversity has been allowed in some class action suits since 2005. City
of Indianapolis v. Chase Nat. Bank of City of New York, 314 U.S. 63, 86 L.Ed. 47, 62 S.Ct. 15,
16 – 17 (1941) (explaining complete diversity); Preston v. Tenet Healthsystem Memorial Medical
Center, Inc., 485 F.3d 804, 810 – 811 (5th Cir. 2007) (analyzing class actions). Compare 28 U.S.C.
§§1332(a), 1332(d). If a corporation is a party and diversity is the jurisdictional basis, the complaint
should make clear not only the state of incorporation but also the state in which the corporation has
its principal place of business. See District of Columbia ex rel. American Combustion, Inc. v.
Transamerica Insurance Co., 797 F.2d 1041 (D.C.Cir. 1986) (not enough to plead state in which
party maintains its principal place of business; must also plead state of incorporation). Accord
Randazzo v. Eagle-Picher Industries, Inc., 117 F.R.D. 557 (E.D.Pa. 1987).
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When jurisdiction is based on a federal question, it is preferable to set forth with specificity the
statutory or constitutional basis on which jurisdiction rests. Similarly, when jurisdiction is based
on principles of ancillary or pendent jurisdiction, the pleadings should set forth with clarity this
jurisdictional basis.
C. [6.16] Pleading the Claim Itself
The pleading of claims in federal court is governed by the concepts of notice pleading discussed
in §6.8 above. Thus, a complaint must contain a short and plain statement of the claim showing
that the plaintiff is entitled to relief and a demand for the relief to which the plaintiff is entitled.
Despite this requirement, a pleader should set forth more than a bare-bones outline of the claim or
defense.
This is particularly true in complex cases, such as those involving antitrust, securities, or the
Racketeer Influenced and Corrupt Organizations Act (RICO), Pub.L. No. 91-452, Title IX, §901(a),
84 Stat. 941. A good test for how factually complete a complaint should be is found in a famous
Lincoln anecdote. When asked how long a man’s legs should be, Mr. Lincoln is said to have
responded: “Just long enough to touch the ground — but not an inch longer.”
D. [6.17] Pleading Fraud Under Fed.R.Civ.P. 9(b)
It is fundamental that in fraud cases with one or more defendants “[e]ach defendant is entitled
to notice in the pleadings as to the factual basis for the charge against him.” Minpeco, S.A. v.
ContiCommodity Services, Inc., 552 F.Supp. 332, 339 (S.D.N.Y. 1982). “At a minimum, Rule 9(b)
requires allegations of the particulars of time, place, and contents of the false representations, as
well as the identity of the person making the misrepresentation and what he obtained thereby.”
Benchmark Electronics, Inc. v. J.M. Huber Corp., 343 F.3d 719, 724 (5th Cir. 2003), quoting TelPhonic Services, Inc. v. TBS International, Inc., 975 F.2d 1134, 1139 (5th Cir. 1992). See also
Bruss Co. v. Allnet Communication Services, Inc., 606 F.Supp. 401, 405 (N.D.Ill. 1985) (complaint
“must inform each defendant of the specific fraudulent acts which constitute the basis of the action
against each particular defendant”); 5A Charles Alan Wright et al., FEDERAL PRACTICE AND
PROCEDURE §1297 (3d ed. 2004).
The requirement for particularization and specificity in pleadings is dictated by Fed.R.Civ.P.
9(b), which requires that “[i]n alleging fraud . . . a party must state with particularity the
circumstances constituting fraud.” It has been consistently held that Rule 9 applies to civil
Racketeer Influenced and Corrupt Organizations Act complaints based on alleged predicate acts of
fraud. Murr Plumbing, Inc. v. Scherer Brothers Financial Services Co., 48 F.3d 1066, 1069 (8th
Cir. 1995); Reynolds v. East Dyer Development Co., 882 F.2d 1249, 1251 (7th Cir. 1989); Bennett
v. Berg, 685 F.2d 1053, 1062 (8th Cir. 1982). See also Beck v. Cantor, Fitzgerald & Co., 621
F.Supp. 1547, 1551 (N.D.Ill. 1985) (highlighting pitfalls for unwary).
The purposes underlying Rule 9(b) were cogently expressed in D & G Enterprises v.
Continental Illinois National Bank & Trust Company of Chicago, 574 F.Supp. 263, 266 – 267
(N.D.Ill. 1983):
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The demand for greater specificity in pleadings codified in Rule 9(b) serves a number
of purposes. Complaints alleging fraud should seek redress for a wrong rather than
attempting to discover unknown wrongs. . . . Moreover, defendants must be protected
from the harm that results from charges of serious wrongdoing . . . as well as the harm
that comes to their reputations. . . . Finally, allegations of fraud must be concrete and
particularized enough to give notice to the defendants of the conduct complained of,
to enable the defendants to prepare a defense. [Citations omitted.]
In Skycom Corp. v. Telstar Corp., 813 F.2d 810 (7th Cir. 1987), the plaintiff brought an action
alleging fraud, misrepresentation, and violations of RICO. The fraud count merely alleged that the
fraudulent representations were made to the plaintiff on a specified date. On appeal, the court held
that the count charging fraud violated Rule 9(b) because the claims of fraud were not pleaded with
the requisite particularity. Without an indication as to what the fraudulent statements were and the
circumstances in which they were made, the count could not withstand a Rule 9(b) motion. See also
Jepson, Inc. v. Makita Corp., 34 F.3d 1321 (7th Cir. 1994) (complaint made general allegations of
fraud but failed to allege particulars); Baldi v. Carey (In re Estate of Royal), 289 B.R. 913, 918
(N.D.Ill. 2003) (“The plaintiff must identify particular statements and actions and specify why they
are fraudulent.”); Unimobil 84, Inc. v. Spurney, 797 F.2d 214 (5th Cir. 1986) (general allegations
that fail to state with particularity what representations were made to plaintiff by each defendant
fail to comply with Rule 9(b)).
Rule 9 must be read in conjunction with the requirement of Fed.R.Civ.P. 8 that the complaint
contain a short and plain statement of the claim for relief. This principle underlies a number of
decisions that seem unwilling to enforce Rule 9 rigorously. See, e.g., Renovitch v. Stewardship
Concepts, Inc., 654 F.Supp. 353, 360 (N.D.Ill. 1987) (interplay between Rules 8 and 9 precludes
need for pleading “detailed evidentiary matters” even in fraud cases); Sweeney Company of
Maryland v. Engineers-Constructors, Inc., 109 F.R.D. 358 (E.D.Va. 1986) (Rule 9(b) must be
balanced against Rule 8; this balancing requires relaxation of Rule 9(b) when plaintiffs are unlikely
to have access to more specific information than appears in complaint after discovery). When read
together, Rule 9(b) and the liberal notice pleading standard of Rule 8 indicate that a complaint is
sufficient if the allegations contain a brief sketch indicating how the fraudulent scheme operated,
when and where it occurred, and the participants involved. Tomera v. Galt, 511 F.2d 504 (7th Cir.
1975). See also Frank E. Basil, Inc. v. Leidesdorf, 713 F.Supp. 1194, 1198 (N.D.Ill. 1989) (time,
place, and contents of fraud needed but not evidentiary details).
E. [6.18] Demand for Relief
Each count in a complaint or counterclaim must contain a separate demand for relief, which
must be reasonably specific. Nevertheless, relief may be requested in the alternative or of several
different types. Fed.R.Civ.P. 8(a)(3).
Federal law contains no prohibition against the pleading of a specific dollar ad damnum in
personal injury cases such as exists under Illinois law. See 735 ILCS 5/2-604.1. Under Fed.R.Civ.P.
54(c), and with the exception of a judgment entered by default, “[e]very other final judgment should
grant the relief to which each party is entitled, even if the party has not demanded that relief in its
pleadings.” [Emphasis added.] Federal courts are not restricted by the theory adopted by the
pleader, be it erroneous or not, but may take any action appropriate under the facts of the case.
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When a pleading alleges damages in a specific dollar amount, however, the court will assume
that a plaintiff seeks that specified amount. See Palomo v. United States, 188 F.Supp. 633 (D. Guam
1960). No relief may be awarded beyond that sought in the pleading against a defaulting party.
Fed.R.Civ.P. 54(c).

IV. THE ANSWER
A. [6.19] Answering Allegations in Complaint
Fed.R.Civ.P. 7(a) provides for the filing of an answer. Fed.R.Civ.P. 8(b) sets forth the form
that an answer must take:
(1) In General. In responding to a pleading, a party must:
(A) state in short and plain terms its defenses to each claim asserted against it;
and
(B) admit or deny the allegations asserted against it by an opposing party.
(2) Denials — Responding to the Substance. A denial must fairly respond to the
substance of the allegation.
(3) General and Specific Denials. A party that intends in good faith to deny all the
allegations of a pleading — including the jurisdictional grounds — may do so by a
general denial. A party that does not intend to deny all the allegations must either
specifically deny designated allegations or generally deny all except those specifically
admitted.
(4) Denying Part of an Allegation. A party that intends in good faith to deny only part
of an allegation must admit the part that is true and deny the rest.
(5) Lacking Knowledge or Information. A party that lacks knowledge or information
sufficient to form a belief about the truth of an allegation must so state, and the
statement has the effect of a denial.
(6) Effect of Failing to Deny. An allegation — other than one relating to the amount
of damages — is admitted if a responsive pleading is required and the allegation is
not denied. If a responsive pleading is not required, an allegation is considered denied
or avoided.
In plain, straightforward terms, Rule 8(b) requires a defending party to admit or deny the
averments on which the adverse party relies. Any allegations that are not denied are deemed
admitted. Fed.R.Civ.P. 8(b)(6). Rule 8(b)(5) gives guidance to a party that lacks sufficient
information to admit or deny an allegation.
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Answering that a party “neither admits nor denies the allegation, but demands strict proof
thereof” invites a federal court to deem the allegation admitted under the terms of Rule 8(b)(6).
Such an answer is an impermissible hedge. Mahanor v. United States, 192 F.2d 873 (1st Cir. 1951).
In Lipton Industries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 1030 (C.C.P.A. 1982), the court
held: “An answer which attempts to evade the pleading requirements of Rule 8 by the tactic of an
equivocal admission or denial is an admission.”
Rule 8(b) does not prescribe any exclusive method for setting forth a denial. Rather, it accords
the pleader freedom to present denials in any form that is sufficiently clear and not evasive. If a
pleader is without knowledge or information to form a belief as to the truth of an averment, the
pleader shall so state, and this statement has the effect of a denial. Id.
The following example illustrates the operation of Rule 8. Assume that paragraph four of a
complaint alleges the following:
On January 1, 20__, Plaintiff and Defendant met at the Chicago Public Library. While there,
Plaintiff transferred $5,000 in cash to Defendant in the presence of John Smith. Of this
amount, one half was obtained from Plaintiff’s account at the Northern Trust Company. At
the time of the transfer, Defendant falsely stated she would return the money in ten days.
Assume that the defendant is able to admit the allegations in the first sentence completely, is
able to admit those in the second sentence partially, lacks sufficient knowledge regarding those in
the third sentence, and is able to deny completely the allegations of the last sentence. An appropriate
response would be as follows:
Defendant admits the allegations in the first two sentences of paragraph 4, except that she
denies the allegation that Smith was present at the time of the transfer of the cash. Further
answering, Defendant is without knowledge or information sufficient to form a belief as to
the truth of the allegations in the third sentence of paragraph 4. Further answering,
Defendant denies the allegations in the last sentence of paragraph 4.
B. [6.20] Affirmative Defenses
Fed.R.Civ.P. 8(c) requires a pleader who desires to raise “any avoidance or affirmative
defense” to raise that matter in the next responsive pleading. Those matters include:
•

accord and satisfaction;

•

arbitration and award;

•

assumption of risk;

•

contributory negligence;

•

duress;
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•

estoppel;

•

failure of consideration;

•

fraud;

•

illegality;

•

injury by fellow servant;

•

laches;

•

license;

•

payment;

•

release;

•

res judicata;

•

statute of frauds;

•

statute of limitations; and

•

waiver. Fed.R.Civ.P. 8(c)(1).

Failure to raise these affirmative matters seasonably may be deemed a waiver of the defense,
preventing the party from introducing evidence in support of the affirmative defense unless the
opponent offers no objection or the court grants a belated motion to amend the pleading. However,
failure to plead the affirmative matter will not preclude a party from taking advantage at trial of the
opponent’s evidence. See 2 MOORE’S FEDERAL PRACTICE §8.07[3]. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court must
treat the pleading as if there had been a proper designation if justice requires. See Fed.R.Civ.P.
8(c)(2).
When a plaintiff has notice of an affirmative defense, the defense and evidence supporting it
may be considered by a court even if the defendant failed to plead the defense as required by Rule
8(c). In Hassan v. United States Postal Service, 842 F.2d 260, 263 (11th Cir. 1988), a plaintiff was
questioned extensively during her deposition about social security and insurance payments she
received. The payments were also the subject of an earlier interrogatory. The plaintiff was therefore
held to have been on notice that the payments would be raised as an affirmative defense at trial
although the defense was not formally pleaded.
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V. MOTIONS DIRECTED TO PLEADINGS
A. [6.21] General Observations
In federal district courts, a judge is typically assigned to a case from its inception through its
conclusion. This differs markedly from the practice in the Cook County Circuit Court. There,
motions are often presented to special “motion judges” and cases are sent out for trial to a different
judge.
Motions are also handled differently in federal courts. They are briefed and frequently decided
without oral argument. In state court, most motions are resolved after an oral presentation of the
issues. In federal court, oral argument may be allowed in the court’s discretion. See, e.g., N.D.Ill.
Local Rule 78.3; C.D.Ill. Local Rule 7.1(A); S.D.Ill. Local Rule 7.1(h).
B. [6.22] General Mechanics of Motion Practice in the Northern District
The discussion in §§6.23 – 6.27 below focuses on the Local Rules for the Northern District of
Illinois, which are available on the court’s website, www.ilnd.uscourts.gov. Local rules for the
Central District and Southern District are available on the courts’ respective websites:
www.ilcd.uscourts.gov and www.ilsd.uscourts.gov.
1. [6.23] Notice of Motions and Objections (Nonemergency Matters)
Motions may be presented to the court upon proof of written notice by mail seven days prior
to the date of presentment or personal delivery by 4:00 p.m. of the second business day preceding
the date of presentment. N.D.Ill. Local Rule 5.3(a).
2. [6.24] Filing Pursuant to Local Rule
Except when a judge fixes a different time, copies of all motions must be presented to the
judge’s minute clerk by 4:30 p.m. two business days before the hearing. N.D.Ill. Local Rule 78.1.
3. [6.25] Time
Each judge in the Northern District of Illinois has his or her own motion schedule. Most judges
do not hear motions every day of the week.
4. [6.26] Form of Documents To Be Filed
The Federal Rules of Civil Procedure allow courts to make local rules permitting papers to be
filed, signed, or verified by electronic means that are consistent with technical standards, if any,
established by the Judicial Conference of the United States. Fed.R.Civ.P. 5(d)(3). The Northern,
Central, and Southern Districts of Illinois all currently allow electronic filing. Electronic filing is
required of attorneys in the Central and Southern Districts. Electronic filing is optional in the
Northern District and for pro se litigants in the Central District. See N.D.Ill. Local Rule 5.2(a);
C.D.Ill. Local Rules 5.1 – 5.5. Instructions for electronic filing are found on each court’s website.
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Each hard copy of a document to be filed must “be flat and unfolded on opaque, unglazed,
white paper 8½ × 11 inches in size.” N.D.Ill. Local Rule 5.2(c). It shall be “plainly written, typed,
printed, or prepared by means of a duplicating process, without erasures or interlineations which
materially deface it.” Id. The paper must be “bound or secured on the top edge of the document by
a staple or a removable metal paper fastener inserted through two holes.” N.D.Ill. Local Rule 5.2(d).
If the document is typed, the line spacing must be at least two lines. N.D.Ill. Local Rule 5.2(c).
When the document is typed or printed, the type size must be 12 points and footnotes no less than
11 points. N.D.Ill. Local Rule 5.2(c)(1). All margins must be at least one inch. N.D.Ill. Local Rule
5.2(c)(2). “Any document that does not comply with this rule shall be filed subject to being stricken
by the court.” N.D.Ill. Local Rule 5.2(e). In addition to the original, one copy must be filed for use
by the court. N.D.Ill. Local Rule 5.2(f).
All documents, affidavits, and other papers relied on are to be attached to the motion. N.D.Ill.
Local Rule 78.4. Motions shall state with particularity the grounds therefor and the relief or order
sought. Fed.R.Civ.P. 7(b)(1). Fed.R.Civ.P. 11 requires that all motions must be signed personally
by counsel (a signature on behalf of a firm will not suffice).
5. [6.27] Briefs
Pursuant to N.D.Ill. Local Rule 7.1, briefs in support of or in opposition to any motion are
limited to 15 pages without prior approval of the court. Judges in the Northern District of Illinois
have varying degrees of tolerance for oversized briefs.
C. [6.28] Motion To Dismiss Complaint
Fed.R.Civ.P. 12 governs the presentation of defenses, objections, and certain motions. It is
meant to afford an easy method for the presentation of defenses while at the same time preventing
their use for purposes of delay. All defenses or objections are presented by motion or pleading. The
historic distinctions between demurrers, motions, exceptions for insufficiency, and pleas have been
eliminated. Special appearances to challenge in personam jurisdiction or improper venue are
outdated and unnecessary.
Under Rule 12(b), every defense to any claim for relief shall be presented in the next required
responsive pleading. Rule 12(b) enumerates certain non-affirmative defenses that might be raised
to a complaint, cross-claim, or counterclaim. All defenses to the complaint (or other claim for relief)
must be raised in the answer, except that the following defenses may be raised by motion before
the filing of an answer: (1) lack of subject-matter jurisdiction; (2) lack of personal jurisdiction; (3)
improper venue; (4) insufficient process; (5) insufficient service of process; (6) failure to state a
claim on which relief can be granted; and (7) failure to join an indispensable party. Fed.R.Civ.P.
12(b).
Under Rule 12(h), the following four defenses are waived unless appropriately and timely
presented: (1) lack of personal jurisdiction; (2) improper venue; (3) insufficient process; and (4)
insufficient service of process. Thus, if counsel does not file a Rule 12(b) motion to dismiss based
on one or more of the four preceding grounds and does not raise these defenses in the answer (or
other responsive pleading), they are waived. Fed.R.Civ.P. 12(h)(1).
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If counsel files a Rule 12(b) motion but does not raise all four of these defenses, the omitted
defenses are waived and may not be raised thereafter in a subsequent Rule 12(b) motion or in the
answer. Defenses of lack of subject-matter jurisdiction, failure to state a claim on which relief can
be granted, and failure to join an indispensable party are not waived, and courts can take notice of
these defenses at any time either sua sponte or by motion of the parties. Fed.R.Civ.P. 12(h)(2).
D. [6.29] Motion for More Definite Statement
Motions for more definite statements under Fed.R.Civ.P. 12(e) are generally disfavored
because they tend to delay the proceedings needlessly. Such a motion is properly brought only if
“a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the
party cannot reasonably prepare a response.” Id. This is the determining test, and the propriety of
the motion is to be determined without regard to whether the moving party has knowledge of
additional facts and circumstances.
A Rule 12(e) motion is not a proper substitute for discovery and, thus, should not be granted to
require evidentiary detail exceeding what is required by Fed.R.Civ.P. 8. Wishnick v. One Stop Food
& Liquor Store, Inc., 60 F.R.D. 496, 498 (N.D.Ill. 1973); Garza v. Chicago Health Clubs, Inc., 329
F.Supp. 936 (N.D.Ill. 1971). Such a motion is proper only when the moving party is required or
permitted to file a responsive pleading, and it is waived unless made before the responsive pleading
is filed.
A motion for more definite statement must be made within the time required for serving a
responsive pleading unless otherwise extended by the district court. See United States ex rel. Argyle
Cut Stone Co. v. Paschen Contractors, Inc., 664 F.Supp. 298, 303 (N.D.Ill. 1987) (“While we do
not want to make it impossible for the defendant to respond to the complaint, we also do not want
to conduct discovery via the pleading stage.”).
E. [6.30] Motion To Strike
A motion to strike under Fed.R.Civ.P. 12(f) applies only to pleadings and typically is used to
strike defenses that are insufficient as a matter of law. It is the plaintiff’s equivalent of a Rule
12(b)(6) motion. See Old Dutch Farms, Inc. v. Milk Drivers & Dairy Employees Local Union No.
584, International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America,
281 F.Supp. 971, 975 – 976 (E.D.N.Y. 1968).
Motions and exhibits or memoranda of law attached to motions are not pleadings and,
consequently, are outside the scope of Rule 12(f). City of Kalamazoo v. Michigan Disposal Service
Corp., 125 F.Supp.2d 219, 221 – 222 (W.D.Mich. 2000). Although courts generally are reluctant
to grant motions to strike, when a defense is truly insufficient, the motion should be granted in
order to save the parties unnecessary expenditure of money and effort in preparing for trial. See
§6.13 above.

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

6 — 19

§6.31

FEDERAL CIVIL PRACTICE

F. Motions for Judgment Before Trial
1. [6.31] Motion for Judgment on Pleadings
After the pleadings have been closed, Fed.R.Civ.P. 12(c) allows any party to move for
judgment on the pleadings. This motion is available when no issue of material fact is raised on the
face of the pleadings and only issues of law are to be resolved. The chief difference between a
motion to dismiss and a motion for judgment on the pleadings is that the motion for judgment on
the pleadings examines all the pleadings together, instead of focusing on specific defects in the
complaint. Aponte-Torres v. University of Puerto Rico, 445 F.3d 50, 54 – 55 (1st Cir. 2006). See
Collins v. Bolton, 287 F.Supp. 393, 396 (N.D.Ill. 1968).
Matters extrinsic to the pleadings may not be offered by the movant in support of the motion
for judgment on the pleadings. In the event such matters are presented, Rule 12(d) requires that the
motion be treated as a motion for summary judgment and be disposed of pursuant to Fed.R.Civ.P.
56. See Wagner v. Higgins, 754 F.2d 186, 187 – 188 (6th Cir. 1985); §6.32 below.
2. [6.32] Motion for Summary Judgment
A motion for summary judgment under Fed.R.Civ.P. 56 is used when there is no genuine issue
as to any material fact, and the movant is entitled, as a matter of law, to judgment. In Mintz v.
Mathers Fund, Inc., 463 F.2d 495, 498 (7th Cir. 1972), the court succinctly set forth the purposes
of a motion for summary judgment:
The primary purpose of a motion for summary judgment is to avoid a useless trial,
and summary judgment is a procedural device for promptly disposing of actions in
which there is no genuine issue of any material fact even though such issue might have
been raised by formal pleadings. The very purpose of Rule 56 is to eliminate a trial in
such cases where a trial is unnecessary and results in delay and expense.
Proper application of Rule 56 by a court requires a discerning examination of the pleadings,
depositions, answers to interrogatories, and the affidavits submitted in support of and in opposition
to the motion for summary judgment. See Poller v. Columbia Broadcasting System, Inc., 368 U.S.
464, 7 L.Ed.2d 458, 82 S.Ct. 486 (1962); Mintz, supra; Fed.R.Civ.P. 56(c). All inferences of fact
are to be drawn against the movant and in favor of the opposing party. Teal v. Potter, 559 F.3d 687,
691 (7th Cir. 2009); First State Bank of Monticello v. Ohio Casualty Insurance Co., 555 F.3d 564,
568 (7th Cir. 2009).
Summary judgment can be granted on various grounds. For instance, the movant may produce
evidence which, if unrebutted, conclusively negates the nonmovant’s claim (Jackson v. Widnall,
99 F.3d 710, 714 (5th Cir. 1996)), or a motion may contend that the other party has failed to produce
admissible evidence to support an essential element of the claim on which the other party bears the
burden of proof (Celotex Corp. v. Catrett, 477 U.S. 317, 91 L.Ed.2d 265, 106 S.Ct. 2548, 2552
(1986)). It is also possible that the parties may agree on the facts but disagree on the proper
application of the law to the facts. Bell Lumber & Pole Co. v. United States Fire Insurance Co., 60
F.3d 437, 441 (8th Cir. 1995).
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To withstand a motion for summary judgment, the nonmoving party must show that there are
“genuine factual issues that properly can be resolved only by a finder of fact because they may
reasonably be resolved in favor of either party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 91
L.Ed.2d 202, 106 S.Ct. 2505, 2511 (1986). Rule 56 makes clear that a party opposing a motion for
summary judgment cannot rely on factual allegations in its pleading. Rule 56 requires the opponent
to respond with affirmative proof. See Tarpley v. Greene, 684 F.2d 1, 6 (D.C.Cir. 1982).
Fed.R.Civ.P. 56(c)(1) provides:
A party asserting that a fact cannot be or is genuinely disputed must support the
assertion by:
(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations,
stipulations (including those made for purposes of the motion only), admissions,
interrogatory answers, or other materials; or
(B) showing that the materials cited [by the adverse party] do not establish the
absence or presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.
Special care must be taken to ensure that the evidentiary materials submitted either in support
of or in opposition to a motion for summary judgment satisfy the requirements of Rule 56. By its
terms, Fed.R.Civ.P. 56(c)(2) precludes the use of affidavits or other materials that contain evidence
that would not be admissible at a trial under the Federal Rules of Evidence:
A party may object that the material cited to support or dispute a fact cannot be
presented in a form that would be admissible in evidence.
By its terms, Rule 56 is applicable in any kind of case brought in the federal courts. However,
the federal courts have “repeatedly emphasized that cases in which the underlying issue is one of
motive or intent are particularly inappropriate for summary judgment.” Egger v. Phillips, 669 F.2d
497, 502 (7th Cir. 1982) (and cases cited therein). See also Poller, supra, 82 S.Ct. at 491 (“summary
procedures should be used sparingly . . . where motive and intent play leading roles, the proof is
largely in the hands of the alleged conspirators, and hostile witnesses thicken the plot”). But see
Briscoe v. County of St. Louis, Missouri, 690 F.3d 1004, 1011 n.2 (8th Cir. 2012) (stating “[i]n
Torgerson, this court en banc made clear that ‘summary judgment is not disfavored and is designed
for “every action” ’ ”), quoting Torgerson v. City of Rochester, 643 F.3d 1031, 1043 (8th Cir.
2011); 11 MOORE’S FEDERAL PRACTICE §56App.200[4].
Caution should be exercised in bringing summary judgment motions in contract actions (see,
e.g., Peoples Outfitting Co. v. General Electric Credit Corp., 549 F.2d 42 (7th Cir. 1977);
Fitzsimmons v. Best, 528 F.2d 692, 694 (7th Cir. 1976); Welt v. Koehring Co., 482 F.Supp. 437,
440 (N.D.Ill. 1979)) and “actions based on a complex scheme of fraud” (11 MOORE’S FEDERAL
PRACTICE §56App.200[34], p. 56App.-132.9). This is not to say that summary judgment is
unavailable in such cases. The point is that when there are unresolved disputes about the parties’
intent and the surrounding circumstances, summary judgment procedures cannot be used to deprive
the opponent of the right to a jury trial.
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This does not mean that summary adjudication cannot ever be granted when a complaint
charges fraud. There is no “firm rule precluding use of the summary judgment procedure in cases
involving questions of fraud. . . . ‘[I]n whatever guise the issue of fraud may appear in an action,
the general basic principles underlying summary judgment apply and, if these are met, the issue of
fraud may be summarily adjudicated.’ ” Federal Deposit Insurance Corp. v. Lauterbach, 626 F.2d
1327, 1334 – 1335 (7th Cir. 1980), quoting 6 MOORE’S FEDERAL PRACTICE ¶56.17[27] (2d
ed. 1948). See also Schaefer v. First National Bank of Lincolnwood, 509 F.2d 1287 (7th Cir. 1975)
(summary judgment for some defendants affirmed in action alleging violations of federal securities
laws).
The form of the motion does not control whether it is to be considered under Rule 56 or
Fed.R.Civ.P. 12. If the motion is styled as a motion for judgment on the pleadings under Rule 12(c)
or a motion to dismiss under Rule 12(b)(6) but matters extrinsic to the complaint are submitted and
not stricken, the motion will be treated as a motion for summary judgment under Rule 56. Unless
a local rule or court order provides otherwise, a motion for summary judgment may not be filed
more than 30 days after the close of discovery. Fed.R.Civ.P. 56(b).
3. [6.33] Local Rules Governing Summary Judgment Motions
N.D.Ill. Local Rule 56.1(a) requires that the moving party file, in addition to the motion,
“affidavits and other materials referred to in Fed.R.Civ.P. 56(e),” a supporting memorandum of
law, and a statement of the material facts as to which the moving party contends there is no genuine
issue and that entitle the moving party to judgment as a matter of law. The statement must consist
of short, numbered paragraphs with specific references to the affidavit, record, and other supporting
materials and must include a description of the parties and all facts supporting venue and
jurisdiction. “Failure to submit such a statement constitutes grounds for denial of the motion.”
[Emphasis added.] N.D.Ill. Local Rule 56.1(a).
N.D.Ill. Local Rule 56.1(b) requires a party opposing a motion for summary judgment to file,
in addition to “any opposing affidavits and other materials referred to in Fed.R.Civ.P. 56(e),” a
supporting memorandum of law and a concise response to the movant’s statement of material facts.
That response must contain (a) numbered paragraphs, each identifying the paragraph of the
movant’s filing to which it is addressed; (b) a response to each numbered paragraph in the movant’s
statement, including, in the case of any disagreement, specific references to the affidavits, parts of
the record, and other supporting materials relied on; and (c) a statement, consisting of short
numbered paragraphs, of any additional facts that the opposing party maintains warrant the denial
of summary judgment, including other supporting materials relied on. “All material facts set forth
in the statement required of the moving party will be deemed to be admitted unless controverted by
the statement of the opposing party.” [Emphasis added.] Id.
N.D.Ill. Local Rule 56.2 requires a party moving for summary judgment against a pro se litigant
to furnish a standardized notice describing what a motion for summary judgment is and how to
contend with it. C.D.Ill. Local Rule 7.1(D) governs summary judgment in the Central District. It
imposes special constraints on the fact sections of summary judgment motions and responses. The
standard page limit for other types of motions applies only to the argument sections of summary
judgment motions and responses.
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G. [6.34] Assignment to Magistrate Judge
A district judge may assign any motion, including pretrial matters, to a magistrate judge for
decision except motions for injunctive relief, for judgment on the pleadings, for summary
judgment, to dismiss or quash an indictment or information made by the defendant, to suppress
evidence in a criminal case, to dismiss or permit maintenance of a class action, to dismiss for failure
to state a claim on which relief can be granted, and to involuntarily dismiss an action. 28 U.S.C.
§636(b)(1)(A). Some judges routinely assign these matters to a magistrate judge; others do not. In
the Northern District of Illinois, magistrate judges commonly handle such matters.
The magistrate judge’s rulings on nondispositive motions may be reconsidered by the district
judge only if “clearly erroneous or contrary to law.” Id. The magistrate judge’s rulings on
dispositive motions are to be reviewed de novo by the district judge upon notice served by either
party within 14 days of the magistrate judge’s decision. See 28 U.S.C. §636(b)(1); United States v.
Raddatz, 447 U.S. 667, 65 L.Ed.2d 424, 100 S.Ct. 2406 (1980); Hernandez v. Estelle, 711 F.2d
619, 620 (5th Cir. 1983). This notice should list the particular portion(s) of the magistrate judge’s
decision to which the party objects.
Magistrate judges can recommend sanctions for discovery and other abuses. 28 U.S.C.
§636(e)(4). See also Chapter 10 of this handbook on practice before magistrate judges.
H. [6.35] Motions for Attorneys’ Fees Under Fed.R.Civ.P. 11 and 28 U.S.C. §1927
Fed.R.Civ.P. 11(b) provides that by presenting to the court (whether by signing, filing,
submitting, or later advocating) a pleading, written motion, or other paper, an attorney or
unrepresented party is certifying that
to the best of the person’s knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances:
(1) it is not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;
(2) the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or reversing existing law
or for establishing new law;
(3) the factual contentions have evidentiary support or, if specifically so identified,
will likely have evidentiary support after a reasonable opportunity for further
investigation or discovery; and
(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on belief or a lack of information.
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If, after notice and a reasonable opportunity to respond, the court determines that a pleading,
motion, or other paper has been signed in violation of Rule 11(b), the court may impose, subject to
certain restrictions, an appropriate sanction on the attorneys, law firms, or parties that have violated
subsection (b) or are responsible for its violation. Fed.R.Civ.P. 11(c).
Sanctions imposed for violation of Rule 11(b) are limited to what suffices to deter repetition of
the conduct or comparable conduct by others similarly situated. Fed.R.Civ.P. 11(c)(4). The sanction
may consist of or include directives of a nonmonetary nature, an order to pay a penalty into court,
or, if imposed on motion and warranted for effective deterrence, an order directing payment to the
movant of some or all of the reasonable attorneys’ fees and other expenses incurred as a direct
result of the violation. Id.
Monetary sanctions are subject to two limitations:
1. They may not be awarded against a represented party for a violation of Rule 11(b)(2).
2. They may not be awarded on the court’s initiative unless the court issues its order to show
cause before a voluntary dismissal or settlement of the claims made by or against the party that is,
or whose attorneys are, to be sanctioned. Fed.R.Civ.P. 11(c)(5).
Any fine assessed must be based on court costs and may not be some arbitrary penalty fixed
by the court. See Magnus Electronics, Inc. v. Masco Corporation of Indiana, 871 F.2d 626, 634
(7th Cir. 1989). When the sanction is one of attorneys’ fees, the attorney sanctioned has no dueprocess right to take discovery on the issue of the reasonableness of the opponent’s fees. See
Borowski v. DePuy, Incorporated, Division of Boehringer Mannheim Co., 876 F.2d 1339, 1341
(7th Cir. 1989). The Seventh Circuit has established that district court Rule 11 decisions are to be
reviewed under the abuse of discretion standard. The court’s en banc decision in Mars Steel Corp.
v. Continental Bank N.A., 880 F.2d 928 (7th Cir. 1989), resolved conflicts between the various
panels within the circuit concerning the appropriate standard of review.
In Szabo Food Service, Inc. v. Canteen Corp., 823 F.2d 1073, 1080 (7th Cir. 1987), it was held
that Rule 11
contains several strands. There must be “reasonable inquiry” into both fact and law;
there must be good faith (that is, the paper may not be interposed “to harass”); the
legal theory must be objectively “warranted by existing law or a good faith argument”
for the modification of existing law; and the lawyer must believe that the complaint
is “well grounded in fact.” The attorney filing the complaint or other paper must
satisfy all four requirements.
While the thrust of the 1983 amendment to Rule 11 was to impose an objective standard, the
good-faith “strand” of the rule is clearly subjective. Thus, an objectively colorable suit filed for an
improper subjective purpose warrants sanctions. Hill v. Norfolk & Western Ry., 814 F.2d 1192,
1202 (7th Cir. 1987).
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The two most pivotal elements are the requirements that pleadings (1) be well grounded in fact
and (2) be warranted by existing law or by a nonfrivolous argument for the extension, modification,
or reversal of existing law or the establishment of new law. Both of these elements must be
examined prefiling. The factual investigation element has been described by the Seventh Circuit in
Szabo, supra, as follows:
It is not permissible to file suit and use discovery as the sole means of finding out
whether you have a case. Discovery fills in the details, but you must have the outline
of a claim at the beginning. Rule 11 requires independent inquiry. See Brown [v.
National Board of Medical Examiners, 800 F.2d 168 (7th Cir. 1986),] and e.g., Rogers v.
Lincoln Towing Service, Inc., 771 F.2d 194, 205 (7th Cir. 1985). The amount of
investigation required by Rule 11 depends on both the time available to investigate
and on the probability that more investigation will turn up important evidence; the
Rule does not require steps that are not cost-justified. Only a “reasonable” inquiry is
necessary. See also Pantry Queen [Foods, Inc. v. Lifschultz Fast Freight, Inc., 809 F.2d
451, 454 (7th Cir. 1987)]. Inquiry that is unlikely to produce results is also
unnecessary. FDIC v. Elefant, 790 F.2d 661, 667 (7th Cir. 1986). How much inquiry
would have been “reasonable” before filing this complaint is something we cannot
determine. Neither could the district court, on the information available to it. 823 F.2d
at 1083.
It is equally imperative that the pleader “study the law before representing its contents to a
federal court,” for “[c]ounsel who puts the burden of study and illumination on the [other side] or
the court must expect to pay attorneys’ fees under the Rule.” Thornton v. Wahl, 787 F.2d 1151,
1154 (7th Cir. 1986). But see Mortell v. Mortell Co., 887 F.2d 1322, 1328 (7th Cir. 1989) (Rule 11
per se does not apply in circuit courts of appeal).
Since 1993, sanctions for discovery violations have been governed by Fed.R.Civ.P. 37 instead
of Rule 11. Fed.R.Civ.P. 11(d). According to the Advisory Committee Notes, the purpose of the
revision was to remedy problems that arose in the interpretation and application of the 1983
amendment to the rule. Advisory Committee Notes, 1993 Amendment, Fed.R.Civ.P. 11. The rule
continues to embody the conviction that attorneys and pro se litigants have an obligation to the
court to refrain from conduct that would frustrate the goals of Rule 11. The revision enlarged the
scope of this obligation but, at the same time, placed greater constraints on the imposition of
sanctions with the aim of lessening the number of motions for sanctions presented to the court. Id.
“Moreover, the advisory committee note to the amended rule states that the signer’s conduct is
to be judged as of the time the pleading or other paper is signed. Fed.R.Civ.P. 11 advisory
committee note. It is difficult to imagine why this comment would be made if the rule were meant
to impose a continuing obligation on the attorney.” Oliveri v. Thompson, 803 F.2d 1265, 1274 (2d
Cir. 1986). Failure to reevaluate one’s claims in light of intervening legal developments is,
however, justification for sanctions pursuant to the court’s inherent authority and 28 U.S.C. §1927.
Beyond its use in civil litigation in the district courts, Rule 11 and its caselaw inform practice
on motions for sanctions in criminal cases and appeals. See In re Kelly, 808 F.2d 549, 551 (7th Cir.
1986); Hill, supra, 814 F.2d at 1200. In Mays v. Chicago Sun-Times, 865 F.2d 134, 139 (7th Cir.
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1989), the Seventh Circuit clarified that Fed.R.App.P. 38 is the substantive rule against improper
appellate filings, Fed.R.App.P. 46(c) is the basis for imposing sanctions, and Fed.R.Civ.P. 11
guides the interpretation of Fed.R.App.P. 38 and 46. See also Fred A. Smith Lumber Co. v. Edidin,
845 F.2d 750, 754 (7th Cir. 1988).
In State of Wisconsin v. Glick, 782 F.2d 670, 673 (7th Cir. 1986), the Seventh Circuit
announced that Rule 11 “appl[ies] only to civil litigation” but then stated that criminal defendants
and their attorneys must still adhere to the standards governing other litigants, including those
embodied in Rule 11, and ultimately imposed the sanction of damages on each criminal defendant
in the case pursuant to Fed.R.App.P. 38, guided by Rule 11’s strictures.
What emerges from these cases is that no pleading, motion, or other paper will escape Rule 11
scrutiny. Moreover, the voluntary dismissal provisions of Fed.R.Civ.P. 41 will not afford refuge to
an attorney seeking to outrun a Rule 11 violation because the violation is “complete when the paper
is filed.” Szabo, supra, 823 F.2d at 1077.
Further examples of the Seventh Circuit’s aggressive posture on Rule 11 are found in cases
such as Shrock v. Altru Nurses Registry, 810 F.2d 658 (7th Cir. 1987) (pro se nurse sanctioned),
and Kelly, supra, 808 F.2d at 549 (single statement in affidavit that misrepresented inference as
fact deemed violation of Rule 11). Accord Skycom Corp. v. Telstar Corp., 813 F.2d 810, 819 (7th
Cir. 1987) (although fees not sought, Seventh Circuit remanded with suggestion that they be
considered in light of statements misrepresenting inferences as facts). See Walter v. Fiorenzo, 840
F.2d 427, 433 (7th Cir. 1988) (both Rule 11 and 28 U.S.C. §1927 violated by needless
multiplication of summary judgment proceedings).
Any lingering doubts that Rule 11 will be tenaciously applied were silenced in Szabo, supra:
“Otherwise splendid conduct of the litigation does not excuse an established violation.” [Emphasis
added.] 823 F.2d at 1077. Particular caution should be observed by would-be tax protestors
(Coleman v. Commissioner, 791 F.2d 68 (7th Cir. 1986) (collecting cases)), by those who seek to
challenge arbitration awards on the applicability of mandatory arbitration clauses (Bailey v.
Bicknell Minerals, Inc., 819 F.2d 690 (7th Cir. 1987) (collecting cases)), and by those who would
risk litigating in the face of potential limitations and res judicata bars to suit (Cannon v. Loyola
University of Chicago, 784 F.2d 777, 782 (7th Cir. 1986) (claim barred by res judicata was
“egregious and blatant violation of Rule 11”); Dreis & Krump Manufacturing Co. v. International
Association of Machinists & Aerospace Workers, District No. 8, 802 F.2d 247, 255 (7th Cir. 1986)
(abuse of discretion to deny sanctions when suit was time barred)). The Seventh Circuit has
proclaimed that the ultimate Rule 11 violation is to falsely attribute a position to the court. See
Mays, supra, 865 F.2d at 140.
There are, however, circumstances that may accord attorneys slight leeway. The widest latitude
is afforded to litigants who make good-faith arguments in support of a change in existing law
because “a court must take care not to penalize arguments for legal evolution.” Szabo, supra, 823
F.2d at 1082. The appropriate format for such an argument, which must be scrupulously adhered
to, is to “accurately describe the law and then call for change.” [Emphasis added.] Thornton, supra,
787 F.2d at 1154. The caution with which such arguments will be examined has been phrased
thusly:
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To find out whether it was the opening shot in a campaign for some new legal
principle, a court must examine what the lawyers later say about their work. Rule 11
creates difficulties by simultaneously requiring courts to penalize frivolous suits and
protecting complaints that, although not supported by existing law, are bona fide
efforts to change the law. The only way to find out whether a complaint is an effort to
change the law is to examine with care the arguments counsel later adduce. When
counsel represent that something cleanly rejected by the Supreme Court is governing
law, then it is appropriate to conclude that counsel are not engaged in trying to change
the law; counsel either are trying to buffalo the court or have not done their
homework. Either way, Rule 11 requires the court to impose a sanction. Szabo, supra,
823 F.2d at 1082.
Since 1993, the district courts have had the power to sanction law firms and represented parties,
in addition to individual attorneys who sign papers. Fed.R.Civ.P. 11(c)(1). The Advisory
Committee Notes to the 1993 amendment describe when these broader sanctions are appropriate.
Advisory Committee Notes, 1993 Amendment, Fed.R.Civ.P. 11.

VI. [6.36] COUNTERCLAIMS
Among the pleadings allowed by Fed.R.Civ.P. 7 is the counterclaim, which is governed by
Fed.R.Civ.P. 13 and filed with the answer. The counterclaim, which may name not only the original
plaintiff but also third parties, is generally susceptible to the same pleading attacks as a complaint.
An exception is that a counterclaim may not be attacked on the basis that venue would have been
improper if it had been brought by itself. See Charles Alan Wright, THE LAW OF FEDERAL
COURTS §79 (4th ed. 1983).
A further exception is that matters that otherwise would be barred by the statute of limitations
if brought in an independent complaint may survive if brought as a counterclaim in the nature of a
setoff used only to defeat the plaintiff’s claim. For this exception to apply, however, the matters
pled as a setoff must arise from the same transactions as the plaintiff’s claim. See Stone v. White,
301 U.S. 532, 81 L.Ed. 1265, 57 S.Ct. 851 (1937); Wells v. Rockefeller, 728 F.2d 209, 213 – 214
(3d Cir. 1984). See also Venturi, Inc. v. Austin Co., 681 F.Supp. 584, 588 (S.D.Ill. 1988) (under
what is now 735 ILCS 5/13-207, one may bring counterclaim otherwise barred by statute of
limitations only if claim it counters was owned by plaintiff prior to expiration of limitations period,
so when statute of limitations on defendant’s counterclaim had run before plaintiff’s claim accrued,
§13-207 would not revive time-barred counterclaim).
Counterclaims are either “compulsory” or “permissive.” Compulsory counterclaims are those
that arise out of the transaction or occurrence that is the subject matter of the opposing party’s
claim, occur by the time the answer to the complaint is served, are not the subject of a prior pending
action, and do not require for their adjudication the presence of third parties beyond the court’s in
personam jurisdiction. Fed.R.Civ.P. 13(a). All counterclaims that are not compulsory are
permissive. See Republic Health Corp. v. Lifemark Hospitals of Florida, Inc., 755 F.2d 1453 (11th
Cir. 1985) (antitrust action not compulsory counterclaim in bankruptcy action); USM Corp. v. SPS
Technologies, Inc., 102 F.R.D. 167 (N.D.Ill. 1984) (antitrust claim as compulsory counterclaim in
patent litigation).
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Failure to assert a compulsory counterclaim results in a waiver of the claim. Fed.R.Civ.P. 13(a).
There are, however, certain limited exceptions to this bar. For example, a would-be counterclaimant
will not be precluded when it has successfully obtained a dismissal of the complaint under
Fed.R.Civ.P. 12(a). See United States v. Snider, 779 F.2d 1151 (6th Cir. 1985). A further exception
is that a federal court may not restrain a state court from hearing the claim not presented as a
counterclaim. Id. See also St. Paul Fire & Marine Insurance Co. v. Seafare Corp., 831 F.2d 57 (4th
Cir. 1987) (counterclaim not required under Rule 13(a) when answer referred to pending state
action encompassing claim); Robbins v. Lynch, 836 F.2d 330 (7th Cir. 1988) (erroneous dismissal
of compulsory counterclaim for lack of subject-matter jurisdiction held harmless because
counterclaim failed on merits).
A party who has failed to include a counterclaim may amend its pleading in accordance with
Fed.R.Civ.P. 15(a). Fed.R.Civ.P. 13(f) formerly governed amendment of pleadings to add
counterclaims, but this rule was phased out. Finally, a counterclaim that accrues or was acquired
by the pleader after serving the pleading may be filed, with leave of court, by supplemental
pleading. Fed.R.Civ.P. 13(e). See Peter Fabrics, Inc. v. S.S. “Hermes,” 765 F.2d 306 (2d Cir. 1985)
(counterclaim properly added during trial when supporting evidence was already in record and
plaintiff suffered no prejudice).
Beyond the waiver rule, the second crucial distinction between compulsory and permissive
counterclaims is jurisdiction. Contrary to compulsory counterclaims, which can rely on the
opponent’s claim for jurisdiction, permissive claims require an independent basis unless pled as a
setoff. 3 MOORE’S FEDERAL PRACTICE §13.110[2]. See Oak Park Trust & Savings Bank v.
Therkildsen, 209 F.3d 648 (7th Cir. 2000) (dismissal of counterclaim was proper due to lack of
subject-matter jurisdiction because counterclaim was permissive, not compulsive, and did not have
independent basis for federal jurisdiction).
Counterclaims must be designated as such; otherwise, they require no reply unless the court
orders one to be filed. 2 MOORE’S FEDERAL PRACTICE §7.02[5]. Matters of affirmative
defense, however, that are erroneously labeled as counterclaims do not require a reply. Id.
PRACTICE POINTER
To avoid any risk of making admissions by improperly failing to respond, doubts should
be resolved in favor of filing a reply to a purported counterclaim even if one suspects that
the “counterclaim” designation is inaccurate.



VII. [6.37] CROSS-CLAIMS
Cross-claims are defined and governed by Fed.R.Civ.P. 13(g), which provides:
A pleading may state as a crossclaim any claim by one party against a coparty if the
claim arises out of the transaction or occurrence that is the subject matter either of
the original action or of a counterclaim, or if the claim relates to any property that is
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the subject matter of the original action. The crossclaim may include a claim that the
coparty is or may be liable to the crossclaimant for all or part of a claim asserted in
the action against the crossclaimant.
Cross-claims resemble permissive counterclaims to the extent that they need not be pled.
Cross-claims are to be liberally construed. A properly asserted cross-claim is analyzed under
the “logical relationship test,” which seeks to determine whether the cross-claim involves many of
the same factual and legal issues present in the main action. Progressive Casualty Insurance Co. v.
Belmont Bancorp., 199 F.R.D. 219, 223 (S.D. Ohio 2001). The factual predicate for the cross-claim
must bear some relationship to the original action. As a consequence of this nexus, cross-claims
generally do not present questions of jurisdiction or venue. See 3 MOORE’S FEDERAL
PRACTICE §13.110[1][c].
Rule 13(g) also limits cross-claims to those filed against “copart[ies],” i.e., defendant versus
codefendant or plaintiff versus coplaintiff. Rule 13(g) does not create jurisdiction by itself. A court
will not allow a cross-claim unless independent or ancillary federal jurisdiction exists. Cam-Ful
Industries, Inc. v. Fidelity & Deposit Company of Maryland, 922 F.2d 156, 161 (2d Cir. 1991). See
also Georgia Ports Authority v. Construzioni Meccaniche Industriali Genovesi, S.P.A., 119 F.R.D.
693, 695 (S.D.Ga. 1988) (allowing original defendant to bring cross-claim under Rule 13(g) against
third-party defendant as “coparty”); Ryan v. Schneider National Carriers, Inc., 263 F.3d 816 (8th
Cir. 2001) (plaintiff’s claim against coplaintiff properly added as cross-claim, rather than by
amending complaint to add coplaintiff as defendant, because claims against coplaintiff arose out of
auto accident that was subject of original action).

VIII. [6.38] THIRD-PARTY PRACTICE (IMPLEADER)
When a defendant or plaintiff claims that a person or entity that is not a party to the action is
liable for all or part of the recovery sought by the complaint, counterclaim, or cross-claim,
Fed.R.Civ.P. 14 authorizes, but does not require, the filing of a third-party complaint. The claimant,
referred to as the “third-party plaintiff,” need not seek leave of court to serve the complaint if it is
filed within 14 days of serving the original responsive pleading. See Fed.R.Civ.P. 14(a). The thirdparty defendant may then file motions, cross-claims, or counterclaims pursuant to Fed.R.Civ.P. 12
and 13 and even bring in outside parties pursuant to Rule 14.
A federal court has subject-matter jurisdiction to hear the third-party claim when it may
exercise either independent or ancillary jurisdiction over it. Revere Copper & Brass, Inc. v. Aetna
Casualty & Surety Co., 426 F.2d 709, 718 (5th Cir. 1970). Seventh Circuit precedent establishes
that ancillary jurisdiction exists over third-party claims that are analogous to compulsory
counterclaims, but not over analogues to permissive counterclaims. Hartford Accident & Indemnity
Co. v. Sullivan, 846 F.2d 377, 380 – 381 (7th Cir. 1988). Despite its use as a conceit to analyze
jurisdiction, no such thing as a compulsory third-party claim exists. 846 F.2d at 382. When subjectmatter jurisdiction exists over a third-party claim at its beginning and the underlying lawsuit is
resolved, jurisdiction over the third-party claim does not automatically cease to exist but must be
reevaluated. First Golden Bancorporation v. Weiszmann, 942 F.2d 726, 731 (10th Cir. 1991).
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When impleader is considered together with the seemingly endless possibilities for
counterclaims and cross-claims, it is apparent that a once-simple lawsuit can easily become
labyrinthine. For a good illustration of the possible permutations that arise in connection with
counterclaims and cross-claims in the context of impleader, see 3 MOORE’S FEDERAL
PRACTICE §14.27. Fed.R.Civ.P. 14(a)(4) addresses this problem by allowing “[a]ny party [to]
move to strike the third-party claim, to sever it, or to try it separately.” However, “a third-party
defendant, facing a binding judgment, and permitted to raise defenses on the underlying claim,
should be able to participate meaningfully in the litigation of the claim.” 3 MOORE’S FEDERAL
PRACTICE §14.25, p. 14-65.

IX. AMENDMENTS TO PLEADINGS
A. [6.39] General Observations
Fed.R.Civ.P. 15, which governs amended and supplemental pleadings, is generally accorded a
liberal interpretation. Substantial latitude is allowed in order to assert matters that occurred before
the filing of the original pleading but were overlooked by the pleader or were unknown to the
pleader at the time. Thus, Rule 15(a) provides that a party may amend a pleading once as a matter
of course within 21 days after serving it. If the pleading is one to which a responsive pleading is
required, a party may amend within 21 days after service of a responsive pleading or service of a
motion under Fed.R.Civ.P. 12(b), 12(e), or 12(f).
After the filing of a responsive pleading, or after the time for amending as of right has otherwise
expired, amendment may be made only by leave of court or with the written consent of the adverse
party. Fed.R.Civ.P. 15(a)(2) provides, however, that “[t]he court should freely give leave when
justice so requires,” and refusal to permit amendment is an abuse of discretion in the absence of
justification for the refusal. Foster v. DeLuca, 545 F.3d 582, 584 – 585 (7th Cir. 2008). Leave to
amend may be accompanied with conditions that the pleader must satisfy if there is some reason
that such conditions are necessary. The test to determine whether amendment is proper is a
functional rather than conceptual one.
It is entirely irrelevant that a proposed amendment changes the cause of action or the theory of
the case, that it states a claim arising out of a transaction different from that originally sued on, or
that it causes a change in parties. Normally, leave to amend should be denied only if it would cause
actual prejudice to an adverse party. However, a busy court does not abuse its discretion if it
protects itself from being imposed on by the presentation of theories ad seriatim and, thus, may
deny a belated application to amend that makes a drastic change in the case in the absence of some
good reason why the amendment is offered at a late stage. Charles Alan Wright, THE LAW OF
FEDERAL COURTS §66 (4th ed. 1983). See Tamari v. Bache & Company (Lebanon) S.A.L., 838
F.2d 904, 909 (7th Cir. 1988) (“the burden to the judicial system from allowing parties to change
theories in midstream is a pertinent factor and may in appropriate cases justify a refusal to allow an
amendment even if the amendment would cause no hardship at all to the opposing party”);
McGlinchy v. Shell Chemical Co., 845 F.2d 802, 809 – 810 (9th Cir. 1988) (undue delay, prejudice,
and prior repeated failures to cure deficiencies are all valid reasons to deny leave to amend);
Petromanagement Corp. v. Acme-Thomas Joint Venture, 835 F.2d 1329 (10th Cir. 1988) (claim
preclusive effect of denial of consolidation with related lawsuit).
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A motion is not a “responsive pleading” within the meaning of Rule 15(a), so a plaintiff may
cure defects identified in a motion to dismiss by amending the complaint as of right before the
motion is ruled on. Hill v. City of Indianapolis, 17 F.3d 1016, 1018 (7th Cir. 1994).
B. [6.40] Relation Back
Fed.R.Civ.P. 15(c)(1) allows the amendment of a pleading to relate back to the original
pleading when
(A) the law that provides the applicable statute of limitations allows relation back;
(B) the amendment asserts a claim or defense that arose out of the conduct,
transaction, or occurrence set out — or attempted to be set out — in the original
pleading; or
(C) the amendment changes the party or the naming of the party against whom a
claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided by
Rule 4(m) for serving the summons and complaint, the party to be brought in by
amendment:
(i) received such notice of the action that it will not be prejudiced in defending on
the merits; and
(ii) knew or should have known that the action would have been brought against
it, but for a mistake concerning the proper party’s identity.
Rule 15(c) is based on the concept that a party that is notified of litigation concerning a given
transaction or occurrence has been given all the notice that statutes of limitations are intended to
afford.
An amendment is permitted to relate back when a pleader attempted, but failed, to
set forth a claim or defense in the original pleading. Thus, if the amendment corrects
technical deficiencies in order to more adequately plead the claim or defense that was
attempted in the original pleading, the amendment will relate back. 3 MOORE’S
FEDERAL PRACTICE §15.19[2], pp. 15-100 through 15-101.
In United States v. Davis, 614 F.Supp. 957, 959 (N.D.Ill. 1985), the court held that amendments
that correct technical deficiencies or restate the original claim with greater particularity or detail
will relate back to the date of the original pleading:
Staren v. American National Bank & Trust Co. of Chicago, 529 F.2d 1257, 1263 (7th
Cir. 1976) teaches amendments under Rule 15(c) should be allowed freely when a
complaint has put the defendant on notice of the claim. Solo Cup Co. v. Paper
Machinery Corp., 359 F.2d 754, 758 (7th Cir.1966) and 3 Moore, Moore’s Federal
Practice ¶15.15[2], at 15-190 to -191 stress the defendant need be put on “fair notice”

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

6 — 31

§6.40

FEDERAL CIVIL PRACTICE

of only the “general fact situation” out of which the claim arises. 6 Wright & Miller,
Federal Practice and Procedure: Civil §1497, at 489-92 makes out the dividing line for
limitations purposes:
When plaintiff attempts to allege an entirely different transaction by
amendment, as, for example, the separate publication of a libelous statement
or the breach of an independent contract, the new claim will be subject to the
defense of statute of limitations.
On the other hand, amendments that merely correct technical deficiencies or
expand or modify the facts alleged in the earlier pleading meet the Rule 15(c)
test and will relate back. Thus, amendments that do no more than restate the
original claim with greater particularity or amplify the details of the
transaction alleged in the preceding pleading fall within Rule 15(c).
In Staren v. American National Bank & Trust Company of Chicago, 529 F.2d 1257 (7th Cir.
1976), a group of individual plaintiffs sued several defendants for alleged violations of federal and
state securities laws. After the statute of limitations would have expired, the plaintiffs filed an
amended complaint that substituted a corporation as the party plaintiff in lieu of the individual
plaintiffs. The Seventh Circuit held that the amendment related back pursuant to Rule 15(c):
It is well settled that the Federal Rules of Civil Procedure are to be liberally construed
to effectuate the general purpose of seeing that cases are tried on the merits and to
dispense with technical procedural problems. To this end, amendments pursuant to
Rule 15(c) should be freely allowed. Further, the cases clearly state that notice is the
critical element involved in Rule 15(c) determinations. . . .
. . . The emphasis is to be placed on the determination of whether the amended
complaint arose out of the conduct, transaction or occurrence set forth or attempted
to be set forth in the original pleading. [Emphasis added.] [Citations omitted.] [Footnote
omitted.] 529 F.2d at 1263.
See also In re Olympia Brewing Company Securities Litigation, 612 F.Supp. 1370 (N.D.Ill. 1985)
(newly added Racketeer Influenced and Corrupt Organizations Act allegations held to relate back
to filing of complaint alleging securities fraud even though amended complaint not only added new
legal theory but also added factual allegations that could be characterized as falling within general
“transaction” alleged in original complaint); Dandrea v. Malsbary Manufacturing Co., 839 F.2d
163 (3d Cir. 1988) (amendment to add corporation’s new name held to relate back to original filing
date for statute of limitations purposes because amendment would not change party).
In Wilson v. Westinghouse Electric Corp., 838 F.2d 286, 289 – 290 (8th Cir. 1988), the plaintiff
initially filed an age discrimination complaint within the 60-day waiting period prescribed by
federal law. The court held that the defect was properly cured by a supplemental pleading under
Rule 15(d) after expiration of the waiting period. Relation back under such circumstances would
be “precisely the kind of procedural mousetrap that the Federal Rules were designed to dismantle.”
838 F.2d at 289.
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In a diversity action, a federal court may apply the federal rule to allow relation back and is not
bound by a more restrictive state rule on the subject. The cases were once in conflict on this point,
but the decision in Hanna v. Plumer, 380 U.S. 460, 14 L.Ed.2d 8, 85 S.Ct. 1136 (1965), should
remove any doubt as to this. See also articles cited in Charles Alan Wright, THE LAW OF
FEDERAL COURTS §66, p. 430 n.28 (4th ed. 1983).
C. [6.41] Supplemental Pleadings
Fed.R.Civ.P. 15(d) gives the court discretionary power to permit supplemental pleadings. A
supplemental pleading deals with events that have occurred since the original pleading was filed.
See Owens-Illinois, Inc. v. Lake Shore Land Co., 610 F.2d 1185, 1188 – 1189 (3d Cir. 1979). Thus,
it differs from an amended pleading, which covers matters occurring before the filing of the original
pleading but overlooked at that time. A supplemental pleading that is mislabeled as an amended
pleading will be considered under the rules for supplemental pleadings and vice versa. Cabrera v.
City of Huntington Park, 159 F.3d 374, 382 (9th Cir. 1998).
A district court can deny leave to file supplemental pleadings when the addition of new matter
would result in prejudice to the other party (Weeks v. New York State (Division of Parole), 273 F.3d
76, 88 (2d Cir. 2001)) or if the movant has the option of filing a separate suit instead of filing
supplemental pleadings (Schwarz v. City of Treasure Island, 544 F.3d 1201, 1229 (11th Cir. 2008)).
D. [6.42] Amendments To Conform to Evidence
Fed.R.Civ.P. 15(b) allows the pleadings to be amended to conform to the evidence admitted at
trial:
(1) Based on an Objection at Trial. If, at trial, a party objects that evidence is not within
the issues raised in the pleadings, the court may permit the pleadings to be amended.
The court should freely permit an amendment when doing so will aid in presenting
the merits and the objecting party fails to satisfy the court that the evidence would
prejudice that party’s action or defense on the merits. The court may grant a
continuance to enable the objecting party to meet the evidence.
(2) For Issues Tried by Consent. When an issue not raised by the pleadings is tried by
the parties’ express or implied consent, it must be treated in all respects as if raised
in the pleadings. A party may move — at any time, even after judgment — to amend
the pleadings to conform them to the evidence and to raise an unpleaded issue. But
failure to amend does not affect the result of the trial of that issue.
See Galindo v. Stoody Co., 793 F.2d 1502, 1512 – 1513 (9th Cir. 1986) (court properly amended
pleadings to include plaintiff’s claim for breach of fair representation duty when defendant union
introduced evidence and argued issue); Interfirst Bank Clifton v. Fernandez, 844 F.2d 279, 288
(plaintiff’s oral amendment of pleadings during trial allowed when plaintiff had included issue in
its trial brief), op. amended on denial of reh’g, 853 F.2d 292 (5th Cir. 1988).
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X. TIME REQUIREMENTS
A. [6.43] Distinctive Federal Provisions
The method of computing pleading time in federal practice is significantly different from that
employed in state practice. The most meaningful distinctions are
1. The effective date of an answer, counterclaim, cross-claim, or reply is the date of its service
on opposing parties rather than the date on which it is filed. Filing may be completed “within a
reasonable time” after service of the pleading. Fed.R.Civ.P. 5(d).
2. Any paper other than a summons and complaint, including a request to waive service of
summons, may be made by first-class mail. Fed.R.Civ.P. 4(d), 5(b)(2)(C). Service by mail, when
appropriate, is complete at the time of mailing. Fed.R.Civ.P. 5(b)(2)(C). If the plaintiff does not
file a waiver of service, service may be accomplished in the traditional ways. Fed.R.Civ.P. 4(c). If
the defendant refuses to waive service without good cause, the court “must” make the defendant
pay for the cost of service. Fed.R.Civ.P. 4(d)(2).
3. Service of summons and complaint must be made within 90 days after filing. Fed.R.Civ.P.
4(m).
4. When the time for a responsive pleading is determined by the service of the adversary’s
pleading, that time for response is extended by three days if service was made by mail or on the
clerk of the court because no mailing address was known. Fed.R.Civ.P. 6(d).
5. All time periods measured in days include intervening Saturdays, Sundays, and holidays.
Fed.R.Civ.P. 6(a)(1)(B). However, filing deadlines exclude the partial day on which the event
creating the deadline occurred and begin on the next full day. Fed.R.Civ.P. 6(a)(1)(A). If the last
day of a filing window would be a Saturday, Sunday, or court holiday, the deadline is extended to
the court’s next business day. Fed.R.Civ.P. 6(a)(1)(C), 6(a)(2)(C).
B. [6.44] Federal Pleading Schedule
If no motion is made attacking the pleadings, the times for serving responsive pleadings are as
follows:
1. The answer must be served within 21 days after service of the summons and complaint
unless service of summons has been timely waived on request under Fed.R.Civ.P. 4(d).
Fed.R.Civ.P. 12(a)(1)(A). If service is waived, the answer must be served within 60 days after the
date when the request for waiver was sent or within 90 days after that date if the defendant was
addressed outside any judicial district of the United States. Id.
2. A counterclaim or cross-claim must be served with the answer. Fed.R.Civ.P. 13.
3. A third-party complaint must be served within 14 days after service of the original answer.
Fed.R.Civ.P. 14(a).
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4. A reply to a counterclaim and an answer to a cross-claim must be filed within 21 days after
service of the claim. Fed.R.Civ.P. 12(a)(1)(B).
5. The answer and other responsive pleadings by a third-party defendant must be filed within
21 days after service of the summons and third-party complaint. Fed.R.Civ.P. 14(a), 12(a).
6. A reply to the answer, if allowed by the court, must be filed within 21 days after service of
the order allowing the reply. Fed.R.Civ.P. 12(a)(1)(C).
The United States and its agencies are granted 60 days within which to respond to any claim.
Fed.R.Civ.P. 12(a)(2), 12(a)(3).
Any of the foregoing deadlines may be extended by the court. Fed.R.Civ.P. 6(b)(1). If a motion
seeking an extension is not made before the applicable due date passes, the movant will need to
show excusable neglect. Id. However, a court must not extend the time to act under Fed.R.Civ.P.
50(b), 50(d), 52(b), 59(b), 59(d), 59(e), and 60(b). Fed.R.Civ.P. 6(b)(2).
If a defendant to any claim moves for dismissal, to strike, or for a more definite statement, the
time for service of the answer is extended until 14 days following denial of the motion. Of course,
if the motion is granted, the time for response ordinarily will be determined by the plaintiff’s
election to amend or to stand on its pleading and by the further pleading schedule as established by
the order granting the defendant’s motion. However, if a more definite statement is granted, the
answer must be served within 14 days after service of the expanded pleading. Fed.R.Civ.P.
12(a)(4).
If a pleading is amended, the adversary must respond within the same time period as if
responding to the original pleading or within 14 days after service of the amendment, whichever is
longer. Fed.R.Civ.P. 15(a)(3).

XI. [6.45] FORMS
Specific forms in local use, some of which can be completed and filed online, are available at
the websites for the various federal courts. See, for example:
Central District of Illinois

www.ilcd.uscourts.gov

Northern District of Illinois

www.ilnd.uscourts.gov

Southern District of Illinois

www.ilsd.uscourts.gov

Seventh Circuit Court of Appeals

www.ca7.uscourts.gov

For links to the websites for other federal courts, see the federal judiciary homepage,
www.uscourts.gov.
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I. [7.1] Scope of Chapter
II. Practice with Respect to All Motions
A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

[7.2] Applicable Federal Rules
[7.3] Applicable Local Rules
[7.4] Requirements as to Form
[7.5] Filing Supporting Briefs
[7.6] Briefing Schedules
[7.7] Length of Memorandums in Support of Motions
[7.8] Supporting Affidavits and Evidence
[7.9] Notices of Motions
[7.10] Serving and Filing Motions
[7.11] Oral Arguments on Motions
[7.12] United States Magistrate Judges
1. [7.13] Review of Magistrate Judges’ Rulings on Nondispositive Matters
2. [7.14] Review of Magistrate Judges’ Rulings on Dispositive Matters
L. Suggested Forms
1. [7.15] Form for Combined Notice and Motion
2. [7.16] Form for Supporting Affidavit
3. [7.17] Form for Opposition to Motion
4. [7.18] Form for Statement of Non-Opposition to Motion
5. [7.19] Form for Proposed Order Granting or Denying Motion
M. [7.20] Electronic Filing
1. [7.21] Electronic Filing in the Northern District
2. [7.22] Electronic Filing in the Central District
3. [7.23] Electronic Filing in the Southern District
III. Motions Directed to Pleadings
A. [7.24] Motions Raising Defenses
B. [7.25] Motion for a More Definite Statement
C. [7.26] Motion To Strike
IV. Motions for Judgment on the Pleadings and Summary Judgment
A. [7.27] Generally
B. [7.28] Motion for Judgment on the Pleadings
1. [7.29] Procedure for Motion for Judgment on the Pleadings
2. [7.30] Form for Motion for Judgment on the Pleadings
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C. [7.31] Motion for Summary Judgment
1. [7.32] Procedure for Motion for Summary Judgment
2. [7.33] Form for Motion for Summary Judgment
V. Miscellaneous
A.
B.
C.
D.
E.
F.

[7.34]
[7.35]
[7.36]
[7.37]
[7.38]
[7.39]

Motions for Extensions of Time and Continuances
Discovery Motion’s Statement on Efforts To Reach an Accord
Motions for Protective Orders
Motions for Default Judgment
Requests for a Decision and Requests for a Status Report
Notice of Claim of Unconstitutionality
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I. [7.1] SCOPE OF CHAPTER
This chapter addresses the procedural aspects of various pretrial motions in Illinois federal
district courts. It focuses on the requirements of the Federal Rules of Civil Procedure and the local
rules of the Illinois Northern, Central, and Southern Districts.
The chapter is divided into sections based on practice issues with respect to general matters
applicable to all motions (§§7.2 – 7.23 below), motions directed to the pleadings (§§7.24 – 7.26
below), motions for judgment on the pleadings and summary judgment (§§7.27 – 7.33 below), and
miscellaneous matters that tend to relate to specific types of motions (§§7.34 – 7.39 below).
There are specific federal motions that warrant an entire chapter unto themselves. Such motions
are discussed elsewhere in this handbook. For example, motions relating to venue are covered in
Chapter 5, Venue in Federal Civil Cases; motions relating to discovery are covered in Chapter 8,
Discovery; and posttrial motions are discussed in Chapter 12, Protecting the Record and Perfecting
the Appeal.

II. PRACTICE WITH RESPECT TO ALL MOTIONS
A. [7.2] Applicable Federal Rules
The Federal Rules of Civil Procedure governing motion practice are as follows:
Fed.R.Civ.P. 5: Serving and Filing of Pleadings and Other Papers
Fed.R.Civ.P. 6: Computing and Extending Time; Time for Motion Papers
Fed.R.Civ.P. 7(b): Pleadings Allowed; Form of Motions and Other Papers
Fed.R.Civ.P. 8(e): General Rules of Pleading; Construing Pleadings
Fed.R.Civ.P. 11: Signing Pleadings, Motions, and Other Papers; Representations to the Court;
Sanctions
Fed.R.Civ.P. 12: Defenses and Objections: When and How Presented; Motion for Judgment
on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing
Fed.R.Civ.P. 26(c): Duty to Disclose; General Provisions Governing Discovery; Protective
Orders
Fed.R.Civ.P. 37: Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
Fed.R.Civ.P. 56: Summary Judgment
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Fed.R.Civ.P. 72: Magistrate Judges: Pretrial Order
Fed.R.Civ.P. 73: Magistrate Judges: Trial by Consent; Appeal
B. [7.3] Applicable Local Rules
The local rules covering motion practice in the respective districts are as follows:
Northern District:
Local Rule 5.2: Form of Documents Filed
Local Rule 5.3: Motions: Notice of Motions and Objections
Local Rule 5.4: Motions: Filing Notice & Motion
Local Rule 5.5: Proof of Service
Local Rule 5.9: Service by Electronic Means
Local Rule 7.1: Briefs: Page Limit
Local Rule 24.1: Notice of Claims of Unconstitutionality
Local Rule 26.2: Sealed Documents
Local Rule 37.2: Motion for Discovery and Production
Local Rule 56.1: Motions for Summary Judgment
Local Rule 72.1: Designated Magistrate Judges: Referrals
Local Rule 73.1: Magistrate Judges: Reassignment on Consent
Local Rule 78.1: Motions: Filing in Advance of Hearing
Local Rule 78.2: Motions: Denial for Failure to Prosecute
Local Rule 78.3: Motions: Briefing Schedules, Oral Arguments, Failure to File Brief
Local Rule 78.4: Motions: Copies of Evidentiary Matter to be Served
Local Rule 78.5: Motions: Request for Decision; Request for Status Report
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Central District:
Local Rule 5.1: Format of Filings
Local Rule 5.2: Electronic Filings Authorized
Local Rule 5.3: Service by Electronic Means Authorized
Local Rule 7.1: Motions
Local Rule 11.4: Electronic Signatures
Local Rule 26.3(C): Filing of Discovery or Disclosure Materials
Local Rule 37.3: Discovery
Local Rule 42.1: Consolidation and Transfer of Related Cases
Local Rule 72.1: United States Magistrate Judges
Southern District:
Local Rule 5.1: Serving and Filing Pleadings and Other Papers
Local Rule 7.1: Motion Practice
Local Rule 23.1: Class Actions
Local Rule 26.1(b)(3): Initial Disclosure Prior to Discovery; Filing of Disclosure and
Discovery; Cooperative Discovery
Local Rule 72.1: Assignment of Matters to Magistrate Judges
Local Rule 72.2: Procedures Before the Magistrate Judge
Local Rule 73.1: Review and Appeal of Magistrate Judges’ Orders or Recommendations
The local rules for each Illinois district are available on the courts’ websites:
Northern District of Illinois: www.ilnd.uscourts.gov/localrules.aspx
Central District of Illinois: www.ilcd.uscourts.gov/court-info/local-rules-and-orders/localrules
Southern District of Illinois: www.ilsd.uscourts.gov/localcourtrules.aspx

7—6

WWW.IICLE.COM

MOTION PRACTICE

§7.4

In addition, the Northern District of Illinois has a Standing Order Establishing Pretrial
Procedure, www.ilnd.uscourts.gov/_assets/_documents/_forms/_legal/newrules/stordpt.htm, and a
model pretrial order form, www.ilnd.uscourts.gov/_assets/_documents/_rules/lr16%20final%20
pretrial%20order%20form.pdf, available on its website. Because local rules and orders are subject
to frequent revision, the respective clerk’s office should be checked for the latest version before
relying on printed or online materials.
Counsel should also determine whether the judge who is handling the case has his or her own
procedures that govern one or more aspects of motion practice. For instance, some — but not all —
federal judges have been known to require (1) that joint, uncontested, or agreed motions be identified
as such in their titles; (2) that all motions be accompanied by a proposed order; (3) that courtesy
copies of motions and materials relating to them be delivered either to a designated drop box or at the
judge’s chambers; (4) that motions in limine be filed at least ten business days prior to a final pretrial
conference; and (5) that a telephone call be made to chambers prior to the filing of an emergency
motion in order to obtain a time and date for a hearing.
Because the types of judge-specific requirements vary from judge to judge, among those judges
that have them, counsel should review his or her individual judge’s requirements. Often this can be
done by navigating to the judge’s web page using www.ilnd.uscourts.gov, www.ilcd.uscourts.gov,
or www.ilsd.uscourts.gov. In addition, some judges use their respective district’s website to
disseminate rulings on motions before they are presented in court, thereby obviating the need for
court appearances. Most often, the judges who use this system explain it on their official web pages
and/or in their case management procedures.
C. [7.4] Requirements as to Form
A motion is simply a request for an order from the court. See Fed.R.Civ.P. 7(b)(1). The federal
rules set forth three requirements with respect to all motions: (1) they shall be in writing unless
made during a hearing or trial; (2) they shall state with particularity the grounds for the seeking of
the order; and (3) they shall set forth the order sought. Id. The federal rules governing captions and
the form of pleadings are equally applicable to motions. Fed.R.Civ.P. 7(b)(2).
Attorneys are required to sign every written motion. Fed.R.Civ.P. 11(a). Further, the motion
must state the signer’s address, e-mail address, and telephone number. Id. The presenting, signing,
filing, submitting, or advocating of a motion constitutes a certification that, to the best of the
person’s knowledge, information, and belief formed after a reasonable inquiry, (1) the motion is
not being presented for an improper purpose; (2) the motion is warranted by existing law or a
nonfrivolous argument for a change in the law; (3) the motion’s factual contentions have
evidentiary support or likely will have after investigation; and (4) any denials of factual contentions
contained in the motion are warranted or, if so identified, reasonably based on lack of information.
Fed.R.Civ.P. 11(b). An unsigned motion can be stricken unless the omission is promptly corrected
after being called to the attention of the attorney or party that filed it. Fed.R.Civ.P. 11(a).
Each of the three Illinois districts has its own requirements as to the form of motions. One of
the few things on which all three districts agree is that paper size is limited to 8½ × 11 inches.
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N.D.Ill. Local Rule 5.2(c); C.D.Ill. Local Rule 5.1(A); S.D.Ill. Local Rule 5.1(b); Drews v.
Patterson, No. 09 C 2844, 2009 WL 3518160, *2 n.2 (N.D.Ill. Oct. 27, 2009). Also, all three
districts require motions and briefs to be double spaced. See N.D.Ill. Local Rule 5.2(c); C.D.Ill.
Local Rule 5.1(A); S.D.Ill. Local Rule 5.1(b).
In the Northern District, parties must provide a paper copy of their motion, notice of motion,
and documents relating thereto to their judge. N.D.Ill. Local Rule 5.2(f); Hu v. Cantwell, No. 06 C
6589, 2008 WL 4200289, *4 (N.D.Ill. Sept. 10, 2008). The judge’s copy must be bound on the left
side and must include protruding tabs for exhibits. N.D.Ill. Local Rule 5.2(d); LaFlamboy v.
Landek, 587 F.Supp.2d 914, 922 (N.D.Ill. 2008). Further, a list of exhibits must be provided for
each document that contains more than one exhibit. N.D.Ill. Local Rule 5.2(d); American MultiCinema, Inc. v. MCL REC, LLC, No. 06 C 0063, 2008 WL 1744426, *1 (N.D.Ill. Apr. 11, 2008).
For documents relating to motions that are filed electronically, a paper copy must be provided to
the judge within one business day of filing unless the judge determines that no paper copy is
required. N.D.Ill. Local Rule 5.2(f).
The Southern District requires that each motion include, or have attached to it, a certification
that a copy of the motion has been properly served on each party as required by the Federal Rules
of Civil Procedure. S.D.Ill. Local Rule 7.1(b).
D. [7.5] Filing Supporting Briefs
The Northern District does not explicitly require the filing of briefs in support of the vast
majority of motions. For summary judgment motions, however, a party must file a supporting
memorandum of law (as well as a statement of material facts as to which the moving party contends
there is no genuine issue), in addition to any other supporting documents the party chooses to attach.
N.D.Ill. Local Rule 56.1(a). Various individual Northern District judges have their own case
management procedures that require parties to attach unpublished opinions cited in a brief to the
brief.
In the Central District, for every motion raising a question of law, parties must file, along with
the motion, a memorandum of law. C.D.Ill. Local Rule 7.1(B)(1). That memorandum must include
a statement of the specific points or propositions of law and supporting authorities on which the
moving party relies and identify the rule under which the motion is filed. Id. The judge will presume
that there is no opposition to a motion if no response is filed and, in such situations, may rule on
the motion without further notice to the parties. C.D.Ill. Local Rule 7.1(B)(2); Rhodes v. Merchant,
No. 06-1276, 2008 WL 824250, *1 (C.D.Ill. Mar. 25, 2008).
In the Southern District, supporting briefs are required when filing motions to remand, motions
to dismiss, motions for judgment on the pleadings, motions for summary judgment, and all posttrial
motions. S.D.Ill. Local Rule 7.1(c). With regard to such motions, the failure to timely file a response
brief may be considered, in the court’s discretion, an admission of the merits of the motion. Id. The
Southern District does not require parties to file briefs in support of other types of motions. S.D.Ill.
Local Rule 7.1(g).
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E. [7.6] Briefing Schedules
The Federal Rules of Civil Procedure do not explicitly cover briefing schedules on motions.
However, the Illinois district courts have adopted rules that do. In the Northern District, the court
may set a briefing schedule on a motion if it so chooses, and, if it does, it determines the appropriate
deadlines for the filing of briefs. N.D.Ill. Local Rule 78.3; Feldman v. Trane, No. 07 C 2694, 2008
WL 4814723, *2 (N.D.Ill. Nov. 4, 2008). There is one exception — a party opposing a motion for
summary judgment must file a memorandum of law in support of its opposition. N.D.Ill. Local
Rule 56.1(b)(2).
The Central District has taken a different approach. Every motion raising a question of law,
other than a summary judgment motion, must be accompanied by a memorandum of law. C.D.Ill.
Local Rule 7.1(B)(1); Fleck v. City of Springfield, Illinois, No. 04-3028, 2005 WL 2001172, *1
(C.D.Ill. Aug. 11, 2005). With the exception of summary judgment motions, a party opposing a
motion must file a response within 14 days. C.D.Ill. Local Rule 7.1(B)(2); Crawford v. Wildwood
Industries, Inc., No. 07-1269, 2008 WL 4216326, *2 (C.D.Ill. Sept. 15, 2008); Gillespie v. Cox,
No. 06-3048, 2006 WL 1749600, *1 (C.D.Ill. June 20, 2006). No reply is permitted. C.D.Ill. Local
Rule 7.1(B)(3).
As for summary judgment motions, the Central District requires that the motion contain at least
three sections — an introduction, a statement of undisputed material facts, and the argument.
C.D.Ill. Local Rule 7.1(D)(1). The Central District allows 21 days for a response. C.D.Ill. Local
Rule 7.1(D)(2). The Central District allows a party to file a reply on summary judgment, but it must
be filed within 14 days of the service of the response. C.D.Ill. Local Rule 7.1(D)(3).
In the Southern District, there are certain types of motions to which a party receives 30 days
from service to respond: motions to remand; motions to dismiss; motions for judgment on the
pleadings; motions for summary judgment; and all posttrial motions. S.D.Ill. Local Rule 7.1(c);
Turner v. Office of Sheriff of Crawford County, No. 08-cv-837-JPG, 2009 WL 2252242, *1 (S.D.Ill.
July 29, 2009). Reply briefs on such motions, if any, must be filed within 14 days of service of the
response. S.D.Ill. Local Rule 7.1(c). However, such reply briefs are “not favored and should be
filed only in exceptional circumstances.” Id. Further, the party filing the reply brief is required to
state the “exceptional circumstances” that apply, presumably in the reply brief itself. Id. Surreplies
will not be accepted. Id.
In the Southern District, other than with respect to the types of motions identified above,
responses to motions are due 14 days after service of the original motion. S.D.Ill. Local Rule 7.1(g).
Replies to these other types of motions, if any, are due 7 days after service of the response. Id.
However, again, such reply briefs are not favored; they should be filed only in exceptional
circumstances, and the party filing the reply is required to set forth the “exceptional circumstances”
that require the filing of the reply. Id. Surreplies will not be accepted on these other types of
motions. Id.
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F. [7.7] Length of Memorandums in Support of Motions
There is not a great deal of consistency in the rules of the three Illinois federal districts
regarding the length of memorandums in support of motions. The Northern District generally limits
the length of any memorandum to 15 pages. N.D.Ill. Local Rule 7.1; Jackson v. City of Joliet, No.
03 C 4088, 2006 WL 695462, *2 (N.D.Ill. Mar. 15, 2006). Still, a party can exceed this limit if
approval for a lengthier brief is obtained prior to its filing. N.D.Ill. Local Rule 7.1. However, if a
brief exceeds 15 pages, it must have a table of contents and a table of cases. Id. The Northern
District’s Local Rules contemplate the filing of reply briefs but state that the failure to file one in a
timely fashion shall be deemed a waiver of the right to file. N.D.Ill. Local Rule 78.3. Some Northern
District judges have their own page limits, which can be found on their official web pages and/or
in their case management procedures.
The Central District favors briefs in support of and in response to motions that are no longer
than 15 pages. C.D.Ill. Local Rule 7.1(B)(4)(a). However, it permits parties to file a memorandum
in excess of 15 pages if it meets certain volume limitation requirements. Id. To comply, such a
memorandum must either (1) not contain more than 7,000 words or 45,000 characters or (2) use
monospaced type and not contain more than 650 lines of text. C.D.Ill. Local Rule 7.1(B)(4)(b). All
headings, footnotes, and quotations count toward the page, word, character, and line limitations.
C.D.Ill. Local Rule 7.1(B)(4)(d).
If such a lengthy memorandum is submitted in the Central District, it must include a certificate
by counsel, or by the party if unrepresented, that the memorandum complies with the limitation.
C.D.Ill. Local Rule 7.1(B)(4)(c). The certificate of compliance must state the number of words,
characters, or lines of type in the memorandum, and the person preparing the certificate may rely
on the word or character count of the word processor used to prepare the document. Id. Generally,
the Central District does not allow the filing of a reply brief. C.D.Ill. Local Rule 7.1(B)(3).
Nevertheless, a party may file a reply brief after moving for summary judgment, but the argument
portion of that brief cannot exceed 5 double-spaced pages in length. C.D.Ill. Local Rule 7.1(D)(5).
The Southern District limits the length of any non-reply brief to 20 pages. S.D.Ill. Local Rule
7.1(d); United States v. Wesselman, No. 05-cv-4152-JPG, 2007 WL 627469, *3 (S.D.Ill. Feb. 26,
2007). It allows reply briefs in exceptional circumstances but limits them to 5 pages. S.D.Ill. Local
Rule 7.1(d), 7.1(g); Shelter General Insurance Co. v. Zurich Direct, No. 07-cv-507-DRH, 2008
WL 4449873, *1 (S.D.Ill. Sept. 30, 2008) (refusing to consider portions of reply briefs that
exceeded local rule’s 5-page limit). Requests for additional pages are not allowed. S.D.Ill. Local
Rule 7.1(d).
G. [7.8] Supporting Affidavits and Evidence
Affidavits supporting a motion are to be filed and served with the motion. Fed.R.Civ.P. 6(c)(2),
59(c). Except with respect to motions for a new trial, opposing affidavits may be served not later
than 7 days before the hearing on the motion unless the court permits them to be served at some
other time. Fed.R.Civ.P. 6(c)(2), 59(c). Affidavits in opposition to motions for a new trial may be
served no later than 14 days after service of affidavits in support. Fed.R.Civ.P. 59(c). Reply
affidavits on motions for a new trial are allowed at the court’s discretion. Id.
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The Northern District requires that copies of evidentiary materials supporting a motion be filed
and served with the notice of motion. N.D.Ill. Local Rule 78.4. The Central District requires that,
if documentary evidence can be conveniently copied, it be filed and served with the motion or, for
the respondent, with the response. C.D.Ill. Local Rule 7.1(C). Also, in the Central District, if the
documents are not susceptible to convenient copying, a concise summary or statement of the
contents of the documents must be supplied with the motion, and the originals must be made
available to the adverse party for examination prior to hearing. Id.
H. [7.9] Notices of Motions
Generally, written motions and notices of motions must be served on every party. Fed.R.Civ.P.
5(a)(1). However, a motion that can be heard ex parte does not need to be served on all parties.
Fed.R.Civ.P. 5(a)(1)(D). No service is required on a party who is in default for failing to appear.
Fed.R.Civ.P. 5(a)(2). Nevertheless, if a pleading contains new or additional claims for relief against
an adverse party that is in default, that party must be served in the manner provided for the service
of a summons. Id. (cross-referencing Fed.R.Civ.P. 4). Normally, motions and notices must be
served not later than 14 days before the time of hearing unless a different period is fixed by court
order (e.g., in an emergency) or by rule. Fed.R.Civ.P. 6(c).
A court can enlarge the period of time for acts required under the Federal Rules of Civil
Procedure, including the filing and service of motions and notices, (1) with or without motion or
notice if the request to enlarge is made before the expiration of the period prescribed or (2) upon
motion made after the expiration of the specified period if the failure to act was the result of
excusable neglect. Fed.R.Civ.P. 6(b). However, a court may not extend the time for taking any
action under Fed.R.Civ.P. 50(b) (motion for judgment as matter of law), 50(d) (motion for new
trial after entry of judgment as matter of law), 52(b) (motion to amend findings of court or for
additional findings), 59(b) (motion for new trial), 59(d) (new trial allowed on court’s own
initiative), 59(e) (motion to alter or amend judgment), or 60(b) (relief from final judgment, order,
or proceeding). Fed.R.Civ.P. 6(b).
In the Northern District, motions must be filed by 4:30 p.m. of the second business day
preceding the date of presentment except when a judge fixes a different time. N.D.Ill. Local Rule
78.1. However, Northern District judges may fix a longer time for filing. If a judge does so, he or
she must notify the clerk in writing of the practice to be adopted. The circuit clerk’s office is
required to maintain a list of the current motion practices of each of the judges at the assignment
desk. Id.
The Northern District also requires that, except in the case of an emergency or a special order
of court, written notice of an intent to present a motion must be given. N.D.Ill. Local Rule 5.3(a);
International Brotherhood of Electrical Workers v. CSX Transportion, Inc., 369 F.Supp.2d 982,
987 (N.D.Ill. 2005). That notice must specify the date on which the motion will be presented.
N.D.Ill. Local Rule 5.3(a). It must be served, along with the motion, no later than 4:00 p.m. of the
second day preceding presentment if delivered by personal service. N.D.Ill. Local Rule 5.3(a)(1).
If mailed, the notice and motion must be sent seven business days prior to the date of presentment.
N.D.Ill. Local Rule 5.3(a)(2). However, ex parte motions and agreed motions can be presented
without notice. Id.

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

7 — 11

§7.10

FEDERAL CIVIL PRACTICE

In the Northern District, a court may deny a motion when a moving party or counsel delivers a
motion without proper notice or fails to serve notice of presentment within 14 days of properly
delivering a copy of the motion to the clerk. See N.D.Ill. Local Rule 78.2. The Central and Southern
Districts have no local rules that govern how much notice must be given in advance of presenting
a motion.
All three Illinois district courts authorize the electronic filing of materials with the clerk of the
court, including motions and notices relating to them. See N.D.Ill. Local Rules 5.2(a)
(authorization), 5.5(a)(3) (proof of service), 5.9 (service by electronic means); C.D.Ill. Local Rules
5.2 (electronic filing authorized), 5.3 (service by electronic means authorized), 11.4 (electronic
signatures); S.D.Ill. Local Rule 5.1(c) (electronic filing authorized). See also §§7.20 – 7.23 below.
As mentioned above, in the Northern District, ex parte motions and motions presented on
stipulation may be presented without notice. N.D.Ill. Local Rule 5.3(a)(2). However, the Northern
District requires that ex parte motions be accompanied by an affidavit that both (1) shows cause for
the ex parte presentation and (2) states whether a previous application for similar relief has been
made. N.D.Ill. Local Rule 5.5(d).
I. [7.10] Serving and Filing Motions
If a party is represented by an attorney, service of motions and notices relating to them must be
made on the attorney (absent a court order to the contrary). Fed.R.Civ.P. 5(b)(1). Such papers can
be served on opposing counsel, or the party if the party is unrepresented, in various ways.
Fed.R.Civ.P. 5(b). Most commonly, papers are served by “sending it to a registered user by filing
it with the court’s electronic-filing system.” Fed.R.Civ.P. 5(b)(2)(E). Still, service can be effected
by handing a copy of the papers to the person or by leaving them at the person’s office with a clerk
or other person in charge or, if no one is in charge, by leaving them in a conspicuous place in the
office. Fed.R.Civ.P. 5(b)(2)(B)(i). If the office is closed or the person to be served has no office,
the papers can be served by leaving them at the person’s dwelling or usual place of abode with
some person of suitable age and discretion residing there. Fed.R.Civ.P. 5(b)(2)(B)(ii). Also, service
can be accomplished by mailing the papers to the person’s last known address or by sending them
by electronic means if the person consented to such service in writing. Fed.R.Civ.P. 5(b)(2)(C),
5(b)(2)(E).
Although a party must be careful to comply with local rules, under the Federal Rules of Civil
Procedure, “[n]o certificate of service is required when a paper is served by filing it with the court’s
electronic-filing system.” Fed.R.Civ.P. 5(d)(1)(B).
In the Northern District, attorneys’ court filings must be accompanied by a certificate of service
stating that service, as required by the Federal Rules of Civil Procedure, has been made. N.D.Ill.
Local Rule 5.5(b). The certificate must also indicate the date and manner of service. Id. No
certificate is required for ex parte filings. Id. If the server is not an attorney of record in the case,
proof of service can be established by affidavit, written acknowledgment of service, or any other
means of proof that is satisfactory to the court. N.D.Ill. Local Rule 5.5(a)(2).
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In the Northern District, service can also be made via facsimile. N.D.Ill. Local Rule 5.5(b).
When service is made by facsimile, a copy of the transaction statement produced by the facsimile
machine must accompany the proof of service. Id. The transaction statement must include the date
and time of service, the telephone number to which the documents were transmitted, and an
acknowledgment from the receiving fax machine that the transmission was received. Id. If the
receiving machine does not produce the acknowledgment to the transaction machine, an affidavit
must be provided, or if executed by an attorney, a certificate can be provided setting forth the date
and time of service and the telephone number to which the documents were transmitted. Id.
In the Northern District, in a case assigned to the court’s electronic case filing (ECF) system,
filing of the document results in an electronic notice of filing being sent to all e-filers on the case.
This notice constitutes service on all e-filers except when it pertains to sealed documents. See
N.D.Ill. Local Rules 5.5(a)(3), 5.9; N.D.Ill. General Order 16-0020, General Order on Electronic
Case Filing §§X(B), X(C), www.ilnd.uscourts.gov/_assets/_documents/_forms/_clerks
office/rules/admin/pdf-orders/general%20order%2016-0020%20-%20general%20order%20on%2
0electronic%20case%20filing%20-%20final.pdf. Still, a paper copy must be provided to the judge
within one business day of filing unless the judge determines that a paper copy is not required.
N.D.Ill. Local Rule 5.2(f).
In the Central District, registration in the court’s ECF system constitutes consent to electronic
service and notice of all filed documents. C.D.Ill. Local Rule 5.3; Hopkins v. Illinois, No. 05-3231,
2007 WL 2701209, *8 (C.D.Ill. Aug. 23, 2007). When a document is filed, the court’s system
automatically generates a “Notice of Electronic Filing” that constitutes service of the document on
any person who is a registered participant in the system. C.D.Ill. Local Rule 5.3(A).
The Southern District provides for proof of service by certification that proper service has been
made as provided by the Federal Rules of Civil Procedure. S.D.Ill. Local Rule 7.1(b). In the case
of motions to dismiss, for judgment on the pleadings, and for summary judgment, the filing of the
motion must occur no later than 100 days before the first day of the presumptive trial month. S.D.Ill.
Local Rule 7.1(f).
The Illinois Northern and Central Districts specifically prohibit the filing of documents by
facsimile. N.D.Ill. Local Rule 5.5(c); C.D.Ill. Local Rule 5.1(D). The Southern District allows filing
of documents submitted, signed, or verified by electronic means that comply with procedures
established by the court. S.D.Ill. Local Rule 5.1(c).
J. [7.11] Oral Arguments on Motions
In all three Illinois districts, individual trial judges may exercise their discretion in deciding
whether to have oral arguments or motions. N.D.Ill. Local Rule 78.3; C.D.Ill. Local Rule 7.1(A);
S.D.Ill. Local Rule 7.1(h). However, the Central District requires that, if a party wishes oral
argument, the party put its request in the motion or opposition thereto and that it state the reason
oral argument is desired. C.D.Ill. Local Rule 7.1(A)(2), 7.1(D)(4). The Southern District requires
the filing of a formal motion stating the reasons why oral argument is requested. S.D.Ill. Local Rule
7.1(h). Further, individual judges sometimes have their own procedures relating to oral arguments,
which often can be found by reviewing their official web pages and/or case management
procedures.
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K. [7.12] United States Magistrate Judges
District judges are permitted to refer pretrial dispositive and nondispositive matters to be heard
before a United States magistrate judge. Fed.R.Civ.P. 72. This delegation of authority is
discretionary with the district court. Id. Each Illinois district has adopted rules providing for the
transfer of matters to magistrate judges. See N.D.Ill. Local Rule 72.1; C.D.Ill. Local Rule
72.1(A)(6); S.D.Ill. Local Rule 72.1(a)(1).
In all three districts, with the consent of the parties, magistrate judges may determine all
motions, conduct trials, and order the entry of a final judgment. 28 U.S.C. §636(c); N.D.Ill. Local
Rules 73.1(b), 73.1(c); C.D.Ill. Local Rule 72.1(A)(9); S.D.Ill. Local Rule 72.2(b)(1). See also
Chapter 10 of this handbook, Practicing Before United States Magistrate Judges.
1. [7.13] Review of Magistrate Judges’ Rulings on Nondispositive Matters
When referred a nondispositive pretrial matter, a magistrate judge must conduct the required
proceedings promptly and, when appropriate, issue a written decision. Fed.R.Civ.P. 72(a).
Objections to a magistrate judge’s order must be filed within 14 days after being served with a
copy. 28 U.S.C. §636(b); Fed.R.Civ.P. 72(a); S.D.Ill. Local Rule 73.1(a). The district judge in the
case must consider timely objections and modify or set aside any part of a magistrate judge’s order
that is clearly erroneous or contrary to law. Fed.R.Civ.P. 72(a).
2. [7.14] Review of Magistrate Judges’ Rulings on Dispositive Matters
Any party may object to a magistrate judge’s proposed findings of fact and recommendations
on a dispositive matter within 14 days, and the district judge must make a de novo determination
of those portions to which objection is made. Fed.R.Civ.P. 72(b); C.D.Ill. Local Rule 72.2(B);
S.D.Ill. Local Rule 73.1(b); Romero v. Senkowski, 950 F.Supp. 573 (S.D.N.Y. 1996). A party may
respond to another party’s objections within 14 days of being served with a copy of the objections.
Fed.R.Civ.P. 72(b)(2). However, the district judge need not conduct a new hearing on the matter.
Fed.R.Civ.P. 72(b)(3). Appeals from a judgment entered at a magistrate judge’s direction may be
taken to the court of appeals as would any other appeal from a district court judgment. Fed.R.Civ.P.
73(c). See also Chapter 10 of this handbook, Practicing Before United States Magistrate Judges.
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L. Suggested Forms
1. [7.15] Form for Combined Notice and Motion
IN THE UNITED STATES DISTRICT COURT FOR THE
____________ DISTRICT OF ILLINOIS, ____________ DIVISION
____________,
Plaintiff,
v.
____________,
Defendant.

)
)
)
)
)
)
)

No. ____________

NOTICE OF MOTION AND MOTION [TO] [FOR] ____________
To: ____________,
Attorney for ____________
[attorney’s address]
PLEASE TAKE NOTICE that on ____________, 20__, at ____ __.m., or as soon
thereafter as counsel can be heard, ____________, [Plaintiff] [Defendant], will appear before
the Honorable ____________ in the room usually occupied by [him] [her] as a courtroom, at
the United States Courthouse, ____________, Illinois, and move the Court as follows:
To [e.g., dismiss the action, or in lieu thereof, quash the return of service of summons, on the
grounds that (list grounds)].
A.”

In support of this Motion, the Affidavit of ____________ is attached and marked “Exhibit

This Motion is based on the pleadings and matters set forth above and on the statement
of specific points and propositions of law, with authorities, in support hereof and filed
herewith.
Dated: ____________, 20__
____________________________________
Attorney for [Plaintiff] [Defendant]
[attorney information]
[proof of service]
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COMMENT: Instead of the combined form above, a motion and a notice of motion may be filed
as separate documents. Note that it is sufficient to name only the first plaintiff and the first
defendant in the title of pleadings along with the complaint and summons as long as an appropriate
indication of other parties is used. Fed.R.Civ.P. 10(a).
2. [7.16] Form for Supporting Affidavit
[Caption]
AFFIDAVIT IN SUPPORT OF MOTION [TO] [FOR] ____________
I, ____________, state under oath:
[list]
Dated: ____________, 20__
____________________________________
[affiant’s signature]
[jurat]
3. [7.17] Form for Opposition to Motion
[Caption]
[PLAINTIFF’S] [DEFENDANT’S] OPPOSITION TO MOTION
[TO] [FOR] ____________________
[Plaintiff] [Defendant] opposes the Motion of [Defendant] [Plaintiff] [to] [for] ____________,
set for hearing on ____________, 20__, on the following grounds and sets forth the following
points and authorities in opposition to the granting of that Motion:
[list grounds and authorities]
Dated: ____________, 20__
____________________________________
Attorney for [Plaintiff] [Defendant]
[attorney information]
[proof of service]
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4. [7.18] Form for Statement of Non-Opposition to Motion
[Caption]
STATEMENT OF NON-OPPOSITION TO [PLAINTIFF’S] [DEFENDANT’S]
MOTION [TO] [FOR] ____________
To: ____________
Attorney for ____________
[attorney’s address]
PLEASE TAKE NOTICE that ____________, [Defendant] [Plaintiff], does not intend to
appear and oppose [Plaintiff’s] [Defendant’s] Motion [to] [for] ____________, set for hearing
on ____________, 20__.
Dated: ____________, 20__
____________________________________
Attorney for [Defendant] [Plaintiff]
[attorney information]
[proof of service]
5. [7.19] Form for Proposed Order Granting or Denying Motion
[Caption]
ORDER
This cause coming on for hearing on [Plaintiff’s] [Defendant’s] Motion for an Order [to]
[for] ____________, and the Court being fully advised, IT IS ORDERED that the Motion is
[granted] [denied].
ENTER: ____________, 20__
____________________________________
Judge
COMMENT: On ex parte motions and uncontested motions, it is advisable to attach a proposed
order on a separate sheet of paper for the court’s consideration and convenience.
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M. [7.20] Electronic Filing
General orders governing electronic filing can be found on the websites for the three Illinois
United States district courts. Essentially, they enable attorneys to file documents, including
motions, without leaving the comfort of their offices. In addition, they provide a means for giving
notice of filings to all parties to a case. Finally, they provide a simple means by which counsel is
given electronic notice of the court’s orders virtually as soon as those orders are filed.
1. [7.21] Electronic Filing in the Northern District
The Northern District approved procedures for electronic case filing in 2004. Those procedures,
which are encapsulated in N.D.Ill. General Order 16-0020, General Order on Electronic Case Filing
(General Order), www.ilnd.uscourts.gov/_assets/_documents/_forms/_clerksoffice/rules/admin/
pdf-orders/general%20order%2016-0020%20-%20general%20order%20on%20electronic%20cas
e%20filing%20-%20final.pdf, were initially implemented in 2005. Since then, they have been
amended many times, including on March 22, 2018.
The General Order assigns all civil, criminal, and admiralty cases to the district’s ECF system
with the exception of four categories of cases: (a) petty offenses; (b) grand jury matters; (c) sealed
cases (until unsealed); and (d) individual cases expressly ordered not to be assigned to ECF.
General Order §III(A). Attorneys admitted to the Northern District, including those admitted pro
hac vice, may register as electronic filers (e-filers). General Order §IV(A)(1). As a practical matter,
all attorneys with a case pending in the Northern District should register as e-filers so that they may
file and receive documents electronically.
The electronic transmission of a document to ECF, together with the transmission of a notice
of electronic filing from the court, constitutes filing of the document for all purposes of the Federal
Rules of Civil Procedure and the Northern District’s Local Rules. General Order §V(A). The
attorney’s ECF login and password, which he or she must obtain to use ECF, serve as the attorney’s
signature on all electronic documents filed with the court. General Order §IX(A). Likewise, the
login and password serve as a signature for purposes of the rules, including Fed.R.Civ.P. 11 (which
prohibits presenting material for any improper or frivolous purposes). Id.
In the Northern District, electronically filed documents, including motions and notices relating to
them, must include a signature block and set forth the attorney’s name, address, telephone number,
and bar registration number, if applicable. General Order §IX(A). In addition, the name of the filer
under whose login and password the document is submitted must be typed in the space where the
signature would appear otherwise, preceded by an “/s/.” Id. Of course, no e-filer may knowingly
permit or cause to permit his or her password to be used by anyone other than an authorized agent of
the e-filer. General Order §IX(B).
When a document is filed electronically in a case assigned to ECF, ECF automatically
generates a notice of electronic filing that is sent to e-filers on the case by electronic mail. General
Order §X(B). Except in the case of sealed documents electronically filed, this notice constitutes
service as to all e-filers on the case. General Order §X(C). For non-e-filers, proof of service must
be established in the traditional manner, using a certificate of service or affidavit as appropriate.
General Order §§X(D), X(E).
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The Northern District’s General Order on Electronic Case Filing requires the electronic filing of
sealed and restricted documents in civil cases. This requirement covers all sealed and restricted
documents filed in civil cases, state court records, administrative records, and ex parte motions.
Instructions for e-filing such documents can be found on the Northern District’s website.
2. [7.22] Electronic Filing in the Central District
Unless otherwise provided by the court, all documents submitted for filing in civil cases in the
Central District, must be filed electronically using CM/ECF (Case Management/Electronic Case
Filing). C.D.Ill. Local Rule 5.5(A). The exceptions to the electronic filing requirement are few. For
example, pro se litigants are not to file electronically absent leave of court. C.D.Ill. Local Rule
5.5(B)(1). Judges are free to deviate from the rules requiring electronic filing on a case-by-case
basis as necessary to obtain a “just, speedy, and inexpensive determination of matters.” C.D.Ill.
Local Rule 5.5(B)(4).
Each attorney admitted to practice in the Central District and each pro se party given leave of
court to proceed electronically must register for electronic filing and obtain a password. C.D.Ill.
Local Rule 5.6. If the person’s e-mail address, phone number, or other contact information changes,
he or she must file a notice of the change within 14 days and serve notice of the change on all other
parties. A user who believes that the security of an existing password has been compromised or
that a threat to the system exists must change his or her password immediately. Id.
All motions, pleadings, briefs, memoranda of law, and other documents (except for complaints)
must be filed electronically. C.D.Ill. Local Rule 5.7(A). A document submitted electronically will
not be considered filed until the system-generated “Notice of Electronic Filing” has been sent
electronically to the filing party. C.D.Ill. Local Rule 5.7(A)(1). A document filed electronically by
11:59 p.m. Central Standard Time will be deemed filed on that date. C.D.Ill. Local Rule 5.7(A)(3).
Attachments and exhibits filed electronically must conform to the size limitations of the rules.
C.D.Ill. Local Rule 5.8(A). If a document with attachments and exhibits is longer than 30 pages, a
courtesy paper copy must be provided to the presiding judge’s chambers. Id.
Whenever a document is electronically filed in the Central District, the ECF system’s
automated sending of a “Notice of Electronic Filing” is deemed the equivalent of service of the
document by first-class mail if the recipient is a registered user of the system. C.D.Ill. Local Rule
5.3(A). Still, a certificate of service for all parties entitled to service or notice is required when a
document is filed electronically. C.D.Ill. Local Rule 5.3(C). The certificate must state the manner
in which service was accomplished on each recipient. Id. A party who is not a registered participant
in the Central District’s ECF system is entitled to a paper copy of any electronically filed pleading,
document, or order. C.D.Ill. Local Rule 5.3(B).
In the Central District, a document requiring an attorney’s signature must be signed in the
following manner: “s/ Jane Doe.” C.D.Ill. Local Rule 11.4(A)(2). The Central District also has
specific requirements for documents requiring multiple signatures. C.D.Ill. Local Rule 11.4(A)(3).
When filing motions, as well as other documents, attorneys must be careful to comply with the
Central District’s rules regarding privacy concerns. C.D.Ill. Local Rule 5.11.
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The Central District does not approve of the electronic filing of documents under seal as a
general matter, including motions. See C.D.Ill. Local Rule 5.10(A)(2). However, a party who has
a legal basis for filing a document under seal without prior court order can electronically file an
appropriate motion, such as a motion for leave to file under seal. The document at issue should not
be attached to the motion but, rather, should be filed contemporaneously as a separate electronic
event. In the rare event that a motion itself must be filed under seal, the motion must be
electronically filed using the document event “Sealed Motion.” Id. Similar rules apply to ex parte
motions, ex parte documents, and documents submitted for in camera review. See C.D.Ill. Local
Rule 5.10.
3. [7.23] Electronic Filing in the Southern District
The Southern District adopted its Electronic Case Filing Rules in 2003. These rules have been
revised several times, including in November 2012. They require attorneys to electronically file all
documents in connection with all cases unless specifically exempted for good cause shown. S.D.Ill.
E-Filing Rule 1. Pro se filers may, but do not have to, utilize the ECF system. Id.
All attorneys admitted to practice before the Southern District must either register as “Filing
Users” of the court’s ECF system or move for an exemption from doing so. S.D.Ill. E-Filing Rule
2. No filing user may knowingly permit or cause to permit his or her password to be used by anyone
other than an authorized agent of the filing user. Assuming that the attorney has an Internet e-mail
address, his or her registering as a filing user constitutes consent to electronic service of all
documents. Id.
Electronic transmission of a document to the Southern District’s ECF system, together with the
transmission of a “Notice of Electronic Filing” from the court, constitutes filing of the document
for all purposes of the Federal Rules of Civil Procedure and the local rules of the Southern District.
S.D.Ill. E-Filing Rule 3. The filing of a document must be completed before midnight local time,
where the court is located, in order to be considered timely filed that day unless a specific time is
set by the court. Whenever a document is served electronically in the Southern District, three days
are added to the prescribed response period, pursuant to Fed.R.Civ.P. 6(e). Id.
In the Southern District, all documents, including motions and notices for motions, must be
electronically filed. S.D.Ill. E-Filing Rule 5. If the document exceeds 5.0 Mb, it must be divided
into segments, with the first segment being the main document and all subsequent segments being
attachments to the main document. Each segment should not exceed 5.0 Mb. Id.
Information and documents that a party seeks to protect and/or seal, that a court has ordered
sealed, or that by law must be sealed must be filed electronically. S.D.Ill. E-Filing Rule 6. The
attorney responsible for the filing bears responsibility for ensuring that the sensitive information is
properly redacted and/or sealed. Id.
The proper form of an electronic signature in the Southern District is “s/ name.” See S.D.Ill.
E-Filing Rule 8. The originally executed hard copy of a filed document must be maintained by the
filer for five years after resolution of the action, including final disposition of all appeals. S.D.Ill.
E-Filing Rule 7.
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All documents electronically filed, including attachments and exhibits, must include a
certificate of service in accordance with the Federal Rules of Civil Procedure and applicable local
rules. S.D.Ill. E-Filing Rule 9. Electronic service of the “Notice of Electronic Filing” by the
district’s automated system constitutes service of a filed document unless the filing party has actual
knowledge of a technical failure resulting in nonreceipt of a document. Attorneys exempted from
utilizing the ECF system (as set out in S.D.Ill. E-Filing Rule 1) and pro se filers not registered for
electronic service are entitled to receive a paper copy of any electronically filed document. A
party’s certificate of service must indicate the manner in which each party was served. Id.
By registering to use the Southern District’s ECF system, an attorney endorses his or her
electronic signature for purposes of local rules and the Federal Rules of Civil Procedure, including
Fed.R.Civ.P. 11 (prohibiting the filing of documents for improper or frivolous purposes). S.D.Ill.
E-Filing Rule 8. An electronic signature also serves as a valid signature for purposes of unsworn
declarations (28 U.S.C. §1746), service and filing (Fed.R.Civ.P. 5), and establishing perjury
pursuant to 18 U.S.C. §§1621 – 1623. S.D.Ill. E-Filing Rule 8.

III. MOTIONS DIRECTED TO PLEADINGS
A. [7.24] Motions Raising Defenses
In federal court, a distinction between what were once called “general” and “special”
appearances is no longer recognized. Thus, unlike in the past, a voluntary appearance does not
waive the “defense” of lack of jurisdiction over the person, provided that the appearance is not
made by filing an answer or a motion under Fed.R.Civ.P. 12.
Subject to certain exceptions, every defense to a claim must be asserted in a party’s responsive
pleading if a responsive pleading is required. Fed.R.Civ.P. 12(b). The exceptions are that a pleader
may elect to assert the following defenses by motion: (1) lack of jurisdiction over the subject matter;
(2) lack of jurisdiction over the person; (3) improper venue; (4) insufficiency of process; (5)
insufficiency of service of process; (6) failure to state a claim on which relief can be granted; and
(7) failure to join a party. A motion asserting any of these defenses must be made by the moving
party before a responsive pleading is filed if such a pleading is permitted. Id.
A party who brings a motion raising any of these seven defenses but omits from it any defense
or objection then available cannot make a motion thereafter based on the defense or objection
omitted. Fed.R.Civ.P. 12(g)(2). This rule is subject to exceptions for the defenses of failure to state
a claim, failure to join an indispensable party, and failure to state a legal defense to a claim. These
three defenses may be made (1) in any pleadings allowed under Fed.R.Civ.P. 7(a) (such as an
answer), (2) by motion for judgment on the pleadings, or (3) at trial. Fed.R.Civ.P. 12(h)(2). Further,
a challenge to the court’s subject-matter jurisdiction can be made at any stage of the proceedings.
Fed.R.Civ.P. 12(h)(3).
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B. [7.25] Motion for a More Definite Statement
If a pleading is so vague and ambiguous that a party cannot frame a responsive pleading, the
party may move for a more definite statement. Fed.R.Civ.P. 12(e). However, such a motion must
be made before a responsive pleading is filed. Moreover, the motion must identify the complaint’s
defects and the details desired. Id.
There is a vast body of lower-court decisions considering the purpose and propriety of this
motion but relatively few appellate opinions on the subject. The purpose of this motion was
possibly best expressed in Garza v. Chicago Health Clubs, Inc., 329 F.Supp. 936, 942 (N.D.Ill.
1971), which held that it was designed to strike at unintelligibility rather than want of detail. A
motion for a more definite statement should seek factual details sufficient to enable the pleader to
respond intelligently. It is not designed as a substitute for discovery procedures to obtain facts or
particulars to prepare for trial. Re v. Fullop, 22 F.R.D. 52, 56 (E.D.Ill. 1958).
The motion for a more definite statement must be made within the time allowed for a responsive
pleading, and it should be made before answering. Fed.R.Civ.P. 12(e). It extends the time for filing
a responsive pleading, and, although it may be joined with other defenses or objections, the failure
to join other defenses or objections will not constitute a waiver when, for example, the information
sought is necessary to plead a defense, such as statute of limitations.
C. [7.26] Motion To Strike
A court, on motion or its own volition, may strike from any pleading “an insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter.” Fed.R.Civ.P. 12(f). If a party
wishes to bring a motion to strike, that party must file such a motion either (1) before responding
to the pleading containing the improper material or (2), if a response is not allowed, within 21 days
after being served with the pleadings. Id.
A motion to strike will be granted if the offensive allegations have no possible relation to the
controversy. Talbot v. Robert Matthews Distributing Co., 961 F.2d 654, 664 – 665 (7th Cir. 1992).
A party should never overlook the value of a motion to strike an insufficient defense. Cases can be
lost based on evidence bearing on a defense that is inadequate as a matter of law but that has
emotional appeal. If the defense is stricken from the pleadings, the evidence may be deemed
inadmissible.
In the Central District, whenever amended pleadings are filed, any motions attacking the
original pleading are deemed moot unless specifically revived by the moving party within 14 days
after the amended pleadings are filed. C.D.Ill. Local Rule 7.1(E). Hence, if an amended pleading
is filed after a party moves to strike the original pleading, the party moving to strike should file a
new motion to strike the amended pleading.
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IV. MOTIONS FOR JUDGMENT ON THE PLEADINGS AND SUMMARY
JUDGMENT
A. [7.27] Generally
Motions for judgment on the pleadings and motions for summary judgment are distinct
proceedings that are governed by different rules of procedure. Fed.R.Civ.P. 12(c), 56. They are
related in the sense that each seeks an end to a controversy by the entry of a judgment. They differ
in that a motion for judgment on the pleadings is typically (but not always) brought early in the
proceedings, while a motion for summary judgment is more often (but not always) brought after
some or all discovery has been completed.
B. [7.28] Motion for Judgment on the Pleadings
Generally, a motion for judgment on the pleadings is proper when the material facts are
undisputed and judgment on the merits is possible merely by considering the contents of the
pleadings. National Fidelity Life Insurance Co. v. Karaganis, 811 F.2d 357, 358 (7th Cir. 1987);
Roberts v. Robert V. Rohrman, Inc., 909 F.Supp. 545, 552 (N.D.Ill. 1995).
A motion for judgment on the pleadings must be sustained if the undisputed facts appearing in
all of the pleadings, supplemented by any facts of which the court will take judicial notice, clearly
entitle the moving party to judgment as a matter of law. 5C Charles Alan Wright et al., FEDERAL
PRACTICE AND PROCEDURE §1368 (3d ed. 2004). For the purposes of such a motion, all wellpleaded material allegations of the opposing party’s pleading are to be taken as true, and all
allegations of the moving party that have been denied are to be taken as false. Conclusions of law
are disregarded. Id.
When matters outside the pleadings are presented to and not excluded by the court on a motion
for judgment on the pleadings, the motion is to be treated as one for summary judgment.
Fed.R.Civ.P. 12(d). Similarly, on a motion to dismiss for failure to state a claim on which relief
can be granted, when matters outside the pleadings are presented to and not excluded by the court,
the matter is treated and disposed of as a motion for summary judgment. Id.
1. [7.29] Procedure for Motion for Judgment on the Pleadings
A motion for judgment on the pleadings can be made at any time after the pleadings are closed
as long as the motion’s disposition will not delay the trial. Fed.R.Civ.P. 12(c). The court has the
discretion to defer the hearing and determination of the motion until trial. Fed.R.Civ.P. 12(i).
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2. [7.30] Form for Motion for Judgment on the Pleadings
[Caption]
MOTION FOR JUDGMENT ON THE PLEADINGS
[Plaintiff] [Defendant] moves the Court to enter judgment on the pleadings, pursuant to
Rule 12(c) of the Federal Rules of Civil Procedure, in favor of [Plaintiff] [Defendant] on the
ground that [Plaintiff] [Defendant] is entitled to judgment as a matter of law on the undisputed
facts appearing in the pleadings.
Dated: ____________, 20__.
____________________________________
Attorney for [Plaintiff] [Defendant]
[attorney information]
[proof of service]
C. [7.31] Motion for Summary Judgment
A motion for summary judgment is proper if there is no genuine issue as to any material fact
even though such an issue may have been raised by the formal pleadings. As Justice Cardozo
remarked in an early New York case, Richard v. Credit Suisse, 242 N.Y. 346, 152 N.E. 110, 111
(1926):
The very object of a motion for summary judgment is to separate what is formal or
pretended in denial or averment from what is genuine and substantial, so that only
the latter may subject a suitor to the burden of a trial.
Even though an issue may be raised formally by the pleadings, summary judgment will be
granted if there is no genuine issue of material fact. To attain this end, the rule permits a party to
pierce the allegations of fact in the pleadings and to obtain relief by summary judgment when facts
set forth in detail — in affidavits, depositions, answers to interrogatories, and admissions on
file — show that there are no genuine issues of material fact to be tried. Fed.R.Civ.P. 56(c).
Summary judgment may be rendered on the issue of liability even though a genuine issue
remains on damages. See Fed.R.Civ.P. 56(a) (referring to “the part of each claim or defense”). Still,
a party utilizing this provision must be careful not to run afoul of Fed.R.Civ.P. 54(b). It permits
judgment as to one or more, but fewer than all, of the claims or parties but not the splitting of the
issue of liability.
In Commonwealth Insurance Company of New York v. O. Henry Tent & Awning Co., 273 F.2d
163 (7th Cir. 1959), an action for declaratory judgment to determine an insurer’s liability under a
fire insurance policy, the insured sustained a loss of $32,188.29, for which a counterclaim was
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filed. The insurer conceded liability in the amount of $14,360.76 and contended that that amount
was the limit of its liability under a reporting form endorsement on which the insured reported total
cash values of insured property. A partial summary judgment in the amount of conceded liability
was entered by the trial court. The court of appeals, in reversing, held this to be piecemeal litigation
of a single cause of action.
1. [7.32] Procedure for Motion for Summary Judgment
Unless a local rule or court order states otherwise, both plaintiffs and defendants may move for
summary judgment “at any time until 30 days after the close of all discovery.” Fed.R.Civ.P. 56(b).
The court must give the nonmoving party a “reasonable time to respond” to a summary judgment
motion. Fed.R.Civ.P. 56(f).
Summary judgment should be rendered if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(a). Partial summary judgment may be entered on a part of each claim or defense. Id. An affidavit
supporting a summary judgment motion must be made on personal knowledge, set forth facts
admissible in evidence, and show that the affiant is competent to testify to the matters contained
therein. Fed.R.Civ.P. 56(c)(4).
A party opposing a motion for summary judgment must support any assertions made by that
party by citing materials in the record such as depositions, documents, affidavits, admissions, and
interrogatory answers (Fed.R.Civ.P. 56(c)(1)); that party may show that the opposing party’s
evidence does not establish the absence or presence of a genuine dispute (Id.); or the party opposing
the motion may object based on the fact that the material cited by the moving party cannot be
presented in a form that would be admissible in evidence (Fed.R.Civ.P. 56(c)(2)).
Parties should not submit affidavits in opposition to a summary judgment motion in bad faith
or solely for purposes of delay. If a court is satisfied that this has occurred, after notice and a
reasonable time to respond, the court must order the submitting party to pay to the other party the
reasonable expenses, including attorneys’ fees, it incurred as a result. Fed.R.Civ.P. 56(h). The
offending party may also be held in contempt. Id.
In the Northern District, a moving party filing a motion for summary judgment must serve and
file, in addition to any affidavits and other materials referred to in Fed.R.Civ.P. 56, (a) a supporting
memorandum of law and (b) a statement of material facts as to which the moving party contends
there is no genuine issue and that entitle the moving party to a summary judgment. N.D.Ill. Local
Rule 56.1(a). The statement of material facts must include a description of the parties and all facts
supporting venue and jurisdiction and specific references to the affidavits, parts of the record, and
other supporting materials relied on to support the facts set forth. Failure to submit such a statement
is grounds for denial of the motion. Id.
In the Northern District, parties opposing a summary judgment motion must serve and file,
along with any opposing affidavits and other supporting materials, a supporting memorandum of
law and a concise response to the movant’s statement that contains (a) a response to each numbered
paragraph of the movant’s statement, including, in case of any disagreement, specific references to
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the affidavits, parts of the record, and other supporting material relied on; and (b) a statement
consisting of short, numbered paragraphs of any additional facts requiring denial of summary
judgment along with references to the affidavit, parts of the record, and all other supporting
materials relied on. N.D.Ill. Local Rule 56.1(b). All material facts set forth in the statement are
deemed admitted unless controverted by the opposing party’s statement. N.D.Ill. Local Rule
56.1(b)(3)(C). See also Midwest Imports, Ltd. v. Coval, 71 F.3d 1311 (7th Cir. 1995).
In the Northern District, any party moving for summary judgment against a party proceeding
pro se shall serve and file as a separate document, together with the papers in support of the motion,
a Notice to Pro Se Litigant Opposing Motion for Summary Judgment. N.D.Ill. Local Rule 56.2.
When the pro se litigant is not the plaintiff, the movant should amend the form notice as necessary
to reflect that fact. Id.
In the Central District, a motion for summary judgment must include sections, with appropriate
headings, for (a) an introduction, (b) a statement of undisputed material facts, and (c) an argument.
C.D.Ill. Local Rule 7.1(D)(1). The statement of undisputed material facts must numerically list
each undisputed material fact relied on in the movant’s argument, with citations to discovery
materials or affidavits that support the contention that the fact is undisputed. C.D.Ill. Local Rule
7.1(D)(1)(b).
In the Central District, any party opposing a motion for summary judgment must file a response
within 21 days after service of the motion. C.D.Ill. Local Rule 7.1(D)(2). A failure to respond to a
motion for summary judgment will be deemed an admission of the motion. Id.
The response must include (a) an introduction, (b) a listing of the moving party’s facts that are
conceded to be undisputed and material, (c) a listing of the moving party’s facts that are conceded
to be material but are disputed (supported by evidence), (d) a listing of the moving party’s facts
that are claimed to be both immaterial and disputed (with an explanation and evidentiary support),
(e) a listing of the moving party’s facts that are undisputed but claimed to be immaterial (with an
explanation), (f) a listing of any additional material facts that support the opposition to the motion
and an argument that responds directly to the moving party’s argument. Id. (setting forth detailed
summary judgment response brief requirements). A failure to respond to any of the movant’s facts
will be deemed an admission of the facts alleged. Id.
A moving party in the Central District may file a reply brief within 14 days after service of the
response. C.D.Ill. Local Rule 7.1(D)(3). That brief should address the “additional material facts”
asserted by the respondent and contain an argument section that is limited to new matters raised in
the response. Id. (setting forth detailed summary judgment reply brief requirements). The additional
material facts section must state, for each fact set forth in the response, whether it is material and/or
disputed. Depending on the positions taken, support may be required for the moving party’s
statement. A failure to respond to any of the respondent’s facts will be deemed an admission of the
facts alleged. Id.
In the Central District, the court has the option of ruling without oral argument or holding an
oral argument after giving notice to the parties. C.D.Ill. Local Rule 7.1(D)(4). A party may file a
request for oral argument and hearing at the time of filing either a motion for summary judgment
or a response. Id.
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In the Southern District, motions for summary judgment must be supported by a brief. S.D.Ill.
Local Rule 7.1(c). The motion and brief may be combined into a single submission. Id.
2. [7.33] Form for Motion for Summary Judgment
[Caption]
MOTION FOR SUMMARY JUDGMENT
[Plaintiff] [Defendant] moves the Court to enter summary judgment in [Plaintiff’s]
[Defendant’s] favor, pursuant to Rule 56 of the Federal Rules of Civil Procedure, [for the relief
prayed for in (the Complaint) (the claim alleged in Count ___ of the Complaint)] [dismissing the
action] on the ground that there is no genuine issue [as to any material fact] [as to the fact of
____________], and that [Plaintiff] [Defendant] is entitled to judgment as a matter of law.
In support hereof, the following are attached:
[list]
____________________________________
Attorney for [Plaintiff] [Defendant]
[attorney information]
[proof of service]

V. MISCELLANEOUS
A. [7.34] Motions for Extensions of Time and Continuances
For a variety of reasons, attorneys often find themselves in need of additional time to complete
their tasks. Accordingly, motions for the extension of deadlines are common. Of course, the
likelihood of such a motion being granted often depends on the practices of the particular judge
who is presiding over the case.
A federal court may extend the time within which any act is required or allowed to be done,
“with or without motion or notice” and for cause shown, if the request is made within the originally
prescribed period. Fed.R.Civ.P. 6(b). If the original period passes, the court may extend the time
only on motion showing excusable neglect. Id.
In the Northern District, many judges have adopted their own case management procedures,
setting a high standard for granting motions seeking additional time. Also, at least one court
requires parties seeking an extension to include a statement in the extension motion (1) indicating
that the movant has sought the other side’s agreement to extension and (2) specifying the result of
that request. Thus, counsel should check the official web page and case management procedures
for his or her judge prior to filing such a motion.
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In the Central District, a motion for extension of time must be filed before the original deadline.
C.D.Ill. Local Rule 6.1. Motions filed thereafter are to be denied unless the presiding judge
determines that denial would create a substantial injustice. All such motions must state the amount
of additional time requested and must state whether opposing counsel has an objection. Id.
The Southern District allows the court to condition a continuance on payment of expenses
caused to the other party and/or jury fees incurred by the court. S.D.Ill. Local Rule 54.3.
B. [7.35] Discovery Motion’s Statement on Efforts To Reach an Accord
Discovery motions are addressed in detail in Chapter 8 of this handbook, Discovery. That
chapter, and the law cited therein, should be reviewed closely in conjunction with discovery
motions. Still, it bears mentioning here that a common mistake is for counsel to overlook the fact
that a motion to compel must contain a certification that the movant, in good faith, conferred or
attempted to confer with the person or party that failed to make the requested disclosure in an effort
to obtain it without court action. Fed.R.Civ.P. 37(a)(1).
In bringing discovery-related motions, attorneys litigating in the Northern District should be
careful to comply with that district’s specific requirement that such motions contain a statement
that (1) after consultation in person or by telephone and good-faith attempts to resolve differences,
counsel for the parties were unable to reach an accord; or (2) the moving party’s counsel’s attempts
to engage in such consultation were unsuccessful due to no fault of counsel’s. N.D.Ill. Local Rule
37.2.
The Northern District further requires that the motion contain the details concerning the date,
time, and place for the conference and the names of the parties participating or, if no conference
occurred, the efforts made to engage in consultation. Id. See also Autotech Technologies Limited
Partnership v. Automationdirect.com, Inc., No. 05 C 5488, 2007 WL 2713352 (N.D.Ill. Sept. 12,
2007); Autotech Technologies Limited Partnership v. Automationdirect.com, Inc., No. 05 C 5488,
2007 WL 2736681 (N.D.Ill. Sept. 10, 2007).
C. [7.36] Motions for Protective Orders
As a general proposition, pretrial discovery takes place in public unless compelling reasons
exist for denying the public access to the proceedings. Jepson, Inc. v. Makita Electric Works, Ltd.,
30 F.3d 854, 858 (7th Cir. 1994). Still, Fed.R.Civ.P. 26(c) permits a party or any person from whom
discovery is sought to move for a protective order. When a party moves for a protective order, the
court may “for good cause, issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense.” [Emphasis added.] Fed.R.Civ.P.
26(c)(1).
Such orders are commonly sought when, for example, commercial litigants are exchanging
information relating to trade secrets that they wish to keep from the view of the public, including
their competitors. The orders typically prohibit parties from disclosing information produced in the
case to anyone other than the litigants to the case, their attorneys, experts, and court personnel.
Unfortunately, over time a “growing tendency throughout both federal and state courts [developed],
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especially in commercial cases, for litigants to agree to seal documents produced during the
discovery process as well as pleadings and exhibits filed with the court.” Jepson, supra, 30 F.3d
858, quoting Nault’s Automobile Sales, Inc. v. American Honda Motor Co., 148 F.R.D. 25, 43
(D.N.H. 1993).
The Seventh Circuit addressed this matter repeatedly, finding that, in deciding whether to issue
a stipulated protective order, the district court must determine independently whether “good cause”
exists for the entry of such an order. Jepson, supra; Citizens First National Bank of Princeton v.
Cincinnati Insurance Co., 178 F.3d 943, 946 (7th Cir. 1999). See also Union Oil Company of
California v. Leavell, 220 F.3d 562, 568 (7th Cir. 2000) (“People who want secrecy should opt for
arbitration. . . . Judicial proceedings are public rather than private property.”). Consequently, a
motion for entry of a protective order should explain why the entry of a protective order is necessary
and indicate that the party or parties seeking the order are not seeking a blanket protection for all
materials produced in the case.
A motion seeking a protective order must include a certification that the movant has “in good
faith conferred or attempted to confer with other affected parties in an effort to resolve the dispute
without court action.” Fed.R.Civ.P. 26(c). In addition, it is wise for the motion to contain, among
other things, a detailed definition of the materials to be protected, procedures for the use of
confidential materials at depositions, requirements regarding retaining copies of documents
produced pursuant to the protective order, a provision indicating that the protective order will not
affect the admissibility of information produced in accordance with the order, and a procedure by
which a party or member of the public can challenge the confidential designation of materials filed
under seal. See Jessup v. Luther, 227 F.3d 993, 997 – 999 (7th. Cir. 2000) (addressing newspaper’s
right to intervene to challenge its lack of access to court documents).
Counsel should also check the United States district court’s web page for their particular judge,
if such a page exists, to determine whether that judge has specific orders relating to protective
orders. Various federal judges have case management procedures that address this subject. See also
N.D.Ill. Local Rule 26.2 (governing the use, disclosure, and filing of restricted and sealed
documents); C.D.Ill. Local Rule 26.3(C) (relating to the attachment of disputed materials to a
protective order motion); S.D.Ill. Local Rule 26.1(b)(3) (relating to attaching disputed materials to
a protective order motion or quoting from them).
D. [7.37] Motions for Default Judgment
When a party fails to defend an action, it is common for a plaintiff to bring a motion for default
judgment. A default judgment can be obtained only when a judgment for affirmative relief is
sought. Fed.R.Civ.P. 55(a). The nonmoving party’s failure to defend must be “shown by affidavit
or otherwise.” Id. In such a case, the clerk — rather than the court — must enter the nonmoving
party’s default. Id.
If the plaintiff’s claim is for a sum certain or a sum that can be made certain by computation,
the clerk must enter judgment for the amount shown to be due in an affidavit. Fed.R.Civ.P. 55(b)(1).
The moving party also is entitled to costs. However, such a judgment is not available if the
defendant is a minor or an incompetent person. Id.
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In all other cases, the moving party must apply to the court for a default judgment. Fed.R.Civ.P.
55(b)(2). If the party against whom the default is sought has appeared, the party or the
representative that appeared on the party’s behalf must be served with written notice of the
application for default judgment at least seven days prior to the hearing. The court is free to conduct
hearings or make referrals as necessary to enter or effect judgment. Finally, a default judgment may
be entered against a minor or incompetent person only if the person is represented by a general
guardian or conservator or if a similar fiduciary party has appeared. Id.
In the Southern District, any motion for a default judgment must contain a statement that a
copy of the motion was mailed to the last known address of the party from whom default judgment
is sought. S.D.Ill. Local Rule 55.1(b). If the moving party knows, or reasonably should know, the
identity of an attorney thought to represent the party to be defaulted, the moving party must mail a
copy of the motion to that attorney and include a statement indicating this was done. Id.
E. [7.38] Requests for a Decision and Requests for a Status Report
On occasion, federal judges lose track of pending motions. In order to address this problem,
the Northern District permits any party, on notice, to call a motion to the attention of the court for
the purpose of obtaining a decision. N.D.Ill. Local Rule 78.5.
The Northern District also allows parties to seek updates on the status of motions through the
clerk of the court. Such updates can be sought on motions that have been (1) on file for at least 7
months without a ruling or (2) on file and fully briefed for at least 60 days. Such requests must be
in writing. Once the clerk determines that these requirements have been met, the clerk notifies the
judge before whom the motion is pending that a request for a status report has been made. Id.
The clerk does not disclose the name of the requesting party to the judge. If the judge provides
status information, the clerk notifies all parties. If the judge provides no information within ten
days of the clerk’s notice to the judge, the clerk notifies all parties that the motion is pending and
that it has been called to the judge’s attention. Id.
F. [7.39] Notice of Claim of Unconstitutionality
Motions to dismiss are occasionally based on claims that a law is unconstitutional. In federal
court, in particular, this can lead to a violation of local rules if a practitioner is not careful.
There is a federal statute that requires courts to inform the Attorney General when the
“constitutionality of any Act of Congress affecting the public interest is drawn in question” if the
United States or any agency, officer, or employee thereof is not a party. 28 U.S.C. §2403(a). The
statute states further that the court must permit the United States to intervene for the presentation
of evidence, if evidence is admissible in the case, and for argument on the question of
constitutionality. Id. The same statute contains a comparable provision for issues of
constitutionality of state statutes. 28 U.S.C. §2403(b).
Both the Northern and Southern Districts have local rules that effectively force litigants to
advise the court when the federal statute is implicated. The Northern District requires that the party
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raising the issue “promptly advise the court in writing of such fact.” N.D.Ill. Local Rule 24.1. The
Southern District allows this notice to be given to the court either by checking the appropriate box
on the civil cover sheet or by stating on the pleading immediately following the title “ ‘Claim of
Unconstitutionality’ or the equivalent.” S.D.Ill. Local Rule 24.1(a).
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I. Procedures Prior to Beginning Formal Discovery
A.
B.
C.
D.

[8.1]
[8.2]
[8.3]
[8.4]

Initial Disclosures
Rule 26(f) Conference
Consultation of Local Rules
District Court Websites

II. Scope of Discovery
A. [8.5] Standard of Discoverability
B. [8.6] Certification That Discovery Is Proper
C. Material Protected from Discovery Altogether
1. [8.7] Irrelevant Material
2. [8.8] Privileged Material
a. [8.9] Attorney-Client Privilege
b. [8.10] Accountant and Taxpayer Privilege
c. [8.11] Other Privileges
d. [8.12] Asserting and Challenging the Privilege
e. [8.13] Exception to Privilege Between Insurer and Insured
D. [8.14] Material Subject to Limited Protection
1. [8.15] Sensitive or Confidential Material
2. [8.16] Material Difficult or Expensive To Gather
E. [8.17] Materials That May Be Discovered by a Showing of Substantial Need —
Work Product
F. [8.18] Work-Product Exceptions: Statements and Materials of Experts
1. [8.19] Experts Who Will Testify at Trial
2. [8.20] Experts Who Will Not Testify at Trial
G. [8.21] Parties’ and Witnesses’ Statements
III. Sequence of Discovery — Timing and General Strategy Considerations
A.
B.
C.
D.
E.

[8.22]
[8.23]
[8.24]
[8.25]
[8.26]

Lack of Required Discovery Sequence
Initial Disclosures and Subsequent Timing
Basic Sequence of Discovery for Most Cases
Discovery Conference
Depositions Before Action or Pending Appeal

IV. [8.27] Interrogatories
A. [8.28] Why and When To Use Interrogatories
B. [8.29] Scope and Number of Interrogatories
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C. [8.30] Filing of Interrogatories, Responses, and Other Discovery
D. [8.31] Responding to Interrogatories
1. [8.32] Duty of Responding Party
2. [8.33] Objections
E. [8.34] Option To Produce Business Records
F. [8.35] Use of Interrogatories at Trial
G. [8.36] Sample Forms
1. [8.37] Definitions for Interrogatories
2. [8.38] Interrogatory — Communications
3. [8.39] Interrogatory — Documents
4. [8.40] Interrogatory — Witnesses
5. [8.41] Interrogatory — Subparagraphs
6. [8.42] Objection to Interrogatory
7. [8.43] Answer to Interrogatory
V. [8.44] Requests To Produce Documents, Electronically Stored Information, and
Tangibles and Requests for Entry on Land
A. [8.45] Duty of Requesting Party
B. Duty of Responding Party
1. [8.46] Written Responses
2. [8.47] Actual Production
C. [8.48] Inspection and Sampling of Tangibles and Land
D. Sample Forms
1. [8.49] Prefatory Language for Request To Produce
2. [8.50] Definitions for Requests To Produce
3. [8.51] Requests
4. [8.52] Response
5. [8.53] Objection
VI. [8.54] Depositions
A. [8.55] When and Whose Depositions Should Be Taken
B. [8.56] Procedures: Notice of Deposition and Subpoena of Nonparties —
Requirements, Time, Place, Witness, and Method
1. [8.57] Form and Issuance of Notices and Subpoenas
2. [8.58] Time
3. [8.59] Place
4. [8.60] Persons To Be Deposed
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5. [8.61] Method of Conducting Deposition
a. [8.62] Stenographic Reporting by Court Reporter
b. [8.63] Innovative Techniques
(1) [8.64] Depositions without a court reporter
(2) [8.65] Electronic depositions
(3) [8.66] Telephone depositions
6. [8.67] Document Production in Connection with Depositions
7. Conduct of the Deposition
a. [8.68] Beginning the Deposition
b. [8.69] Objections
(1) [8.70] Questions calling for privileged information
(2) [8.71] Questions calling for wholly irrelevant material
c. [8.72] Motion To Terminate or Limit Examination
d. [8.73] Concluding the Deposition — Transcription
8. Procedure After Transcription
a. [8.74] Changing and Signing the Transcript
b. [8.75] Certifying and Delivering the Transcript
9. [8.76] Failure To Attend or To Serve Subpoenas
C. [8.77] Depositions on Written Questions
D. [8.78] Uses of Depositions
1. [8.79] Impeachment
2. [8.80] Admissions
3. [8.81] Unavailability of Deponent
4. [8.82] Use of Only a Portion of Deposition
5. [8.83] Substitution of Parties
6. [8.84] Objection to Admissibility
E. [8.85] Sample Form of Notice of Deposition
VII. [8.86] Physical and Mental Examinations
A.
B.
C.
D.
E.
F.
G.
H.
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[8.87] Standard for Compelling Examination
[8.88] The Examiner
[8.89] Time, Place, and Type of Examination
[8.90] Exchange of Examiner’s Report
[8.91] Waiver of Privilege on Obtaining Report
[8.92] Relation of Fed.R.Civ.P. 35 to Other Discovery Devices
[8.93] Sanctions
Sample Forms
1. [8.94] Motion for Order Compelling Physical and/or Mental Examination
2. [8.95] Order Compelling Physical and/or Mental Examination
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VIII. [8.96] Requests for Admission
A.
B.
C.
D.
E.
F.

G.
H.
I.
J.
K.
L.
M.

[8.97] Filing Requests
[8.98] Time
[8.99] Purposes of Requests for Admission
[8.100] Scope of Requests
[8.101] Form of Requests
[8.102] Responding to Requests for Admission
1. [8.103] Failure To Respond Will Constitute Admission
2. [8.104] Objections
3. [8.105] Answers
[8.106] Enforcement Procedures
[8.107] Effect of Admission
[8.108] Withdrawing an Admission
[8.109] Use of Admission in Another Proceeding
[8.110] Definitions for Requests for Admission
[8.111] Sample Form of Request for Admission of Facts and Genuineness of
Documents
[8.112] Sample Form of Answer to Request for Admission

IX. [8.113] Supplementing Discovery Responses
X. [8.114] Enforcement of Orders and Sanctions
A. [8.115] Appropriate Court
B. Enforcement Orders and Sanctions
1. [8.116] Enforcement
2. [8.117] Sanctions
C. [8.118] Expenses for Failure To Admit
D. [8.119] Participation in Framing a Discovery Plan
E. [8.120] Appealability of Discovery Orders
F. Sample Forms
1. [8.121] In General
2. [8.122] Certification of Compliance with Requirement To Resolve Discovery
Dispute
XI. [8.123] Electronic Discovery in Illinois Federal Courts
XII. [8.124] Electronically Stored Information
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I. PROCEDURES PRIOR TO BEGINNING FORMAL DISCOVERY
A. [8.1] Initial Disclosures
The Federal Rules of Civil Procedure establish a broad policy that favors full disclosure of facts
during discovery. See Bond v. Utreras, 585 F.3d 1061, 1067 (7th Cir. 2009) (“The Federal Rules
of Civil Procedure broadly permit parties in litigation to obtain discovery ‘regarding any
nonprivileged matter that is relevant to any party’s claim or defense.’ ” [Emphasis in original.]),
quoting Fed.R.Civ.P. 26(b)(1).
Fed.R.Civ.P. 26(a)(1) requires parties to exchange a great deal of information at the outset of
the litigation, without the need for any formal request. Such information includes the identity of
every individual “likely to have discoverable information — along with the subjects of that
information — that the disclosing party may use to support its claims or defenses,” copies or
descriptions of documents in a party’s possession, a computation of damages claimed including
documents or other evidentiary material on which the computation is based, and insurance
agreements. Fed.R.Civ.P. 26(a)(1)(A).
Such initial disclosures must be made within 14 days of the parties’ Rule 26(f) conference,
unless otherwise stipulated by the parties or ordered by the district court. Fed.R.Civ.P. 26(a)(1)(C).
B. [8.2] Rule 26(f) Conference
Fed.R.Civ.P. 26(f) requires a discovery planning conference of counsel for all parties, and Rule
26(d)(1) provides that no discovery shall be sought before the Rule 26(f) conference unless the
parties agree or the trial judge orders otherwise. The purpose of the Rule 26(f) conference is to
formulate a discovery plan prior to any appearance in court or the initiation of any formal discovery.
The discovery planning meeting is to be held at least 21 days before a scheduling conference
is held with the court or a scheduling order is due under Fed.R.Civ.P. 16(b). Fed.R.Civ.P. 26(f)(1).
Thus, unless otherwise ordered by the court, the parties normally should hold a meeting to discuss
all aspects of the case, including claims and defenses, the possibility of early settlement, and
discovery, within 69 days after the first defendant has filed its appearance (i.e., 21 days before a
scheduling order is normally due under Rule 16(b)(2)). Fed.R.Civ.P. 16(b). See also §8.25 below
for a more comprehensive discussion of the issues that must be raised and discussed in the parties’
planning meeting.
C. [8.3] Consultation of Local Rules
Litigants should be cognizant of local rules that might influence their discovery plan. District
courts enjoy extremely broad discretion in controlling discovery, and local rules may vary greatly
between districts. See Packman v. Chicago Tribune Co., 267 F.3d 628, 646 (7th Cir. 2001)
(recognizing that district courts have broad discretion in discovery matters). The Seventh Circuit
has recognized that judges are to be “commended rather than criticized for keeping tight reins” on
discovery proceedings and are given the power to monitor discovery closely. Olivieri v. Rodriguez,
122 F.3d 406, 409 (7th Cir. 1997). Numerous judges in each Illinois district have issued standing
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orders governing the initial stages of cases on their calendars. These orders frequently require a
written report outlining a discovery plan, among other items, prior to the first court appearance.
Therefore, it is imperative for lawyers to know the practices peculiar to the judge assigned to the
case. Copies of standing orders are typically available online or from a judge’s chambers.
D. [8.4] District Court Websites
All three Illinois districts maintain websites that provide the districts’ local rules and, in many
cases, individual judges’ rules:
Northern District of Illinois

www.ilnd.uscourts.gov

Central District of Illinois

www.ilcd.uscourts.gov

Southern District of Illinois

www.ilsd.uscourts.gov

These sites may provide convenient answers to questions regarding court hours, filing fees, and
court papers. Increased access to technology makes it easier for litigants to stay apprised of changes
in local rules that may greatly affect the outcome of litigation before a particular judge. The
common use of the Internet has also led many judges to expect litigants to check the respective
court’s website and the judge’s webpage periodically over the course of each case.

II. SCOPE OF DISCOVERY
A. [8.5] Standard of Discoverability
Fed.R.Civ.P. 26(b)(1) outlines the general scope of discovery:
Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claim or defense and proportional to the needs of the case, considering
the importance of the issues at stake in the action, the amount in controversy, the
parties’ relative access to relevant information, the parties’ resources, the importance
of the discovery in resolving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit. Information within this scope of
discovery need not be admissible in evidence to be discoverable.
As stated in the Advisory Committee Notes, Rule 26(b) is intended to allow a “broad scope of
examination [that] may cover not only evidence for use at the trial but also inquiry into matters in
themselves inadmissible as evidence but which will lead to the discovery of such evidence.”
Advisory Committee Notes, 1946 Amendment, Subdivision (b), Fed.R.Civ.P. 26. See also In re
Aircrash Disaster Near Roselawn, Indiana October 31, 1994, 172 F.R.D. 295, 303 (N.D.Ill. 1997)
(“The test of what is relevant [and thus may be obtained through discovery] is best left to a common
sense approach by the court.”).
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The remaining provisions of Rule 26 enumerate certain limitations and exceptions (e.g.,
insurance applications, work product, expert opinions) and provide for protective orders, discovery
sequencing and timing, supplementation of discovery disclosures and responses, discovery
conferences, and signing of disclosures, discovery requests, responses, and objections. As more
fully discussed in §§8.6 – 8.21 below, these refinements to and departures from the general
philosophy of full discovery are important tools that the attorney responding to a discovery request
must exercise, or they may be waived inadvertently.
Under the rules, certain relevant material otherwise discoverable may be protected from
discovery altogether, other material may be subject to restrictions, and still other material may be
discoverable only on a specified showing.
B. [8.6] Certification That Discovery Is Proper
Fed.R.Civ.P. 26(g)(1) imposes an affirmative duty on lawyers to pursue discovery properly:
Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3)
and every discovery request, response, or objection must be signed by at least one
attorney of record in the attorney’s own name — or by the party personally, if
unrepresented — and must state the signer’s address, e-mail address, and telephone
number. By signing, an attorney or party certifies that to the best of the person’s
knowledge, information, and belief formed after a reasonable inquiry:
(A) with respect to a disclosure, it is complete and correct as of the time it is made;
and
(B) with respect to a discovery request, response, or objection, it is:
(i) consistent with these rules and warranted by existing law or by a
nonfrivolous argument for extending, modifying, or reversing existing law, or
for establishing new law;
(ii) not interposed for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation; and
(iii) neither unreasonable nor unduly burdensome or expensive, considering
the needs of the case, prior discovery in the case, the amount in controversy,
and the importance of the issues at stake in the action.
Rule 26(g)(1) prescribes an affirmative obligation on each attorney to certify that he or she has
made a reasonable inquiry to determine that the filing is well grounded in fact and warranted by
existing law (or a good-faith argument for its change), that it is not interposed for improper purposes
such as harassment or delay, and that it is not unduly burdensome in proportion to the case.
Rule 26(g)(3) provides that the court may impose sanctions on a party who “without substantial
justification” makes a certification violating the rule. The standard is broader than that of
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Fed.R.Civ.P. 37 and applies not only to situations in which parties unjustifiably resist discovery
but also to situations in which parties use discovery requests as a tool to abuse their opponents. The
court may implement Rule 26(g)(3) on its own initiative as well as on the motion of the opposing
party. Rule 26(g)(1) also applies signature and certification requirements to Rule 26(a) disclosures.
The duty imposed by Rule 26(g)(1) is identical to that of Fed.R.Civ.P. 11(a), which applies to
“[e]very pleading, written motion, and other paper” with one important distinction. Unlike Rule 26,
Rule 11 has no requirement that litigation conduct be proportionate to the issues of the case. See
Fed.R.Civ.P. 26(g)(1)(B)(iii). Rule 11 does not apply to discovery requests, responses, objections,
and motions under Fed.R.Civ.P. 26 – 37. Fed.R.Civ.P. 11(d).
C. Material Protected from Discovery Altogether
1. [8.7] Irrelevant Material
Courts employ a “common sense approach” to determine what constitutes relevant information
for purposes of discovery. In re Aircrash Disaster Near Roselawn, Indiana October 31, 1994, 172
F.R.D. 295, 303 (N.D.Ill. 1997). The Advisory Committee Notes to Fed.R.Civ.P. 26(b) provide
that “matters entirely without bearing either as direct evidence or as leads to evidence are not within
the scope of inquiry, but to the extent that the examination develops useful information, it functions
successfully as an instrument of discovery, even if it produces no testimony directly admissible.”
Advisory Committee Notes, 1946 Amendment, Subdivision (b), Fed.R.Civ.P. 26. The requested
information generally must bear some relevance to the controversy in order to prevent discovery
from being used solely as an instrument to obtain information not related to the litigation. Id.
2. [8.8] Privileged Material
Certain relevant information is immune from discovery because of overriding policy concerns.
Specific privileges are discussed in §§8.9 – 8.11 below. The scope of all privileges during discovery
is the same as that during trial and is governed by Federal Rule of Evidence 501:
The common law — as interpreted by United States courts in the light of reason and
experience — governs a claim of privilege unless any of the following provides
otherwise:
• the United States Constitution;
• a federal statute; or
• rules prescribed by the Supreme Court.
But in a civil case, state law governs privilege regarding a claim or defense for which
state law supplies the rule of decision.
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Fed.R.Civ.P. 26(b)(5)(B) provides a procedure for dealing with the inadvertent production of
privileged material:
Information Produced. If information produced in discovery is subject to a claim of
privilege or of protection as trial-preparation material, the party making the claim may
notify any party that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified information
and any copies it has; must not use or disclose the information until the claim is resolved;
must take reasonable steps to retrieve the information if the party disclosed it before
being notified; and may promptly present the information to the court under seal for a
determination of the claim. The producing party must preserve the information until the
claim is resolved.
This provision was inserted based on a recognition that the risk of inadvertent production is
increased when a party must review and ultimately produce a large volume of electronically stored
information (ESI). Advisory Committee Notes, 2006 Amendment, Subdivision (b)(5),
Fed.R.Civ.P. 26. It is important to note, however, that this provision does not address whether a
claim of privilege is waived by inadvertent production. Id. Waiver is discussed in §8.12 below.
a. [8.9] Attorney-Client Privilege
The attorney-client privilege is the most well-known and often used privilege. The Seventh
Circuit Court of Appeals has adopted the following definition of the attorney-client privilege:
(1) Where legal advice of any kind is sought (2) from a professional legal adviser in
his capacity as such, (3) the communications relating to that purpose, (4) made in
confidence (5) by the client, (6) are at his instance permanently protected (7) from
disclosure by himself or by the legal adviser, (8) except the protection be waived.
United States v. White, 950 F.2d 426, 430 (7th Cir. 1991).
Illinois law on the attorney-client privilege is subject to Illinois Supreme Court Rule 201(b)(2),
which provides: “All matters that are privileged against disclosure on the trial, including privileged
communications between a party or his agent and the attorney for the party, are privileged against
disclosure through any discovery procedure.” S.Ct. Rule 201 does not define the elements of the
attorney-client privilege, and unlike other privileges, there is no statutory definition.
The federal privilege does not apply to every communication between attorney and client.
Rather, “it protects only those disclosures necessary to obtain informed legal advice which might
not have been made absent the privilege.” Roth v. Aon Corp., 254 F.R.D. 538, 540 (N.D.Ill. 2009),
quoting Fisher v. United States, 425 U.S. 391, 48 L.Ed.2d 39, 96 S.Ct. 1569, 1577 (1976). The
privilege does not shield routine or administrative details of the attorney-client relationship from
inquiry. See Slamecka v. Empire Kosher Poultry, Inc., No. 03 C 4122, 2004 WL 1900817, *4
(N.D.Ill. Aug. 12, 2004) (recognizing that fact that attorney was consulted, date and time of any
work performed, billing rate, and any other expenses are not privileged). See also Roth, supra, 254
F.R.D. at 540 (explaining that “the attorney-client privilege protects disclosure of communications,
but not the underlying facts by those who communicated with the attorney”).
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The privilege can be waived in a variety of ways (e.g., if the material is communicated to a
non-client third party or, under certain circumstances, by asserting reliance on counsel as an
essential element of a defense). See, e.g., Claffey v. River Oaks Hyundai, 486 F.Supp.2d 776, 778
(N.D.Ill. 2007) (“The attorney-client privilege may be waived ‘when the client asserts claims or
defenses that put his attorneys’ advice at issue in the litigation.’ ”), quoting Garcia v. Zenith
Electronics Corp., 58 F.3d 1171, 1175 n.1 (7th Cir. 1995). But see Ward v. Succession of Freeman,
854 F.2d 780, 788 (5th Cir. 1988) (privilege not waived when court compelled defendants to
disclose privileged communications that then were used by plaintiffs to prove element of their
claim). Waiver also may occur when a document is inadvertently produced during discovery. See
Wunderlich-Malec Systems, Inc. v. Eisenmann Corp., No. 05 C 04343, 2006 WL 3370700, *2
(N.D.Ill. Nov. 17, 2006) (explaining approach used by courts in Northern District of Illinois in
ruling on motions involving inadvertent production of documents), citing Sanner v. Board of Trade
of City of Chicago, 181 F.R.D. 374, 376 (N.D.Ill. 1998), and Harmony Gold U.S.A., Inc. v. FASA
Corp., 169 F.R.D. 113, 115 (N.D.Ill. 1996).
The attorney-client privilege is applied narrowly, and the courts will evaluate privilege claims
as to each specific document to determine the necessary degree of protection. See Holifield v.
United States, 909 F.2d 201, 204 (7th Cir. 1990) (holding that blanket assertions of attorney-client
privilege do not suffice because they “[do] not address the applicability of the privilege with respect
to each individual document [that the party seeks] to exclude [or] set forth any ‘specific facts’ to
support [the] legal conclusions”); Anderson v. Torrington Co., 120 F.R.D. 82, 85 (N.D.Ind. 1987)
(rejecting blanket assertion of privilege as to all documents). Courts construe the privilege narrowly
“because it is ‘in derogation of the search for truth.’ ” White, supra, 950 F.2d at 430, quoting In re
Walsh, 623 F.2d 489, 493 (7th Cir. 1980); Allendale Mutual Insurance Co. v. Bull Data Systems,
Inc., 152 F.R.D. 132, 135 (N.D.Ill. 1993).
The attorney-client privilege applies whether the client is a natural person or a corporation. In
determining whether a communication between a corporate client and the attorney is protected, the
Seventh Circuit has used the test in Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, 491
(7th Cir. 1970). In Decker, the Seventh Circuit held that an employee’s communications to the
corporation’s attorney are privileged if made “at the direction of his superiors in the corporation
and where the subject matter upon which the attorney’s advice is sought by the corporation and
dealt with in the communication is the performance by the employee of the duties of his
employment.” 423 F.2d at 491 – 492. This test does not seem to be at variance with the Supreme
Court’s discussion of the privilege in Upjohn Co. v. United States, 449 U.S. 383, 66 L.Ed.2d 584,
101 S.Ct. 677 (1981), in which the Supreme Court rejected the “control-group test” as being too
narrow.
When state law on privilege applies, the control-group test still is applicable. After the United
States Supreme Court rejected this test in Upjohn, the Illinois Supreme Court reaffirmed its validity
under Illinois law in Consolidation Coal Co. v. Bucyrus-Erie Co., 89 Ill.2d 103, 432 N.E.2d 250,
257 – 258, 59 Ill.Dec. 666 (1982). The Illinois Supreme Court broadened the test to include not
only top management but also “an employee whose advisory role to top management in a particular
area is such that a decision would not normally be made without his advice or opinion, and whose
opinion in fact forms the basis of any final decision by those with actual authority.” 432 N.E.2d at
258.
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There are limitations on the scope of the attorney-client privilege. For example, courts have
held that the privilege does not apply to business advice. See Wychocki v. Franciscan Sisters of
Chicago, No. 10 C 2954, 2011 WL 2446426, *5 (N.D.Ill. June 15, 2011) (“[T]he attorney-client
privilege is restricted to confidential legal advice; financial or business advice is not protected by
the privilege.” [Emphasis in original.]). Fee arrangements and bills generally are not privileged
unless they contain confidential communications. See Pandick, Inc. v. Rooney, No. 85 C 6779,
1988 WL 61180 (N.D.Ill. June 3, 1988) (finding time sheets that did not reveal substance of
communications or work performed to be discoverable). In addition, the party asserting the
privilege must provide a sufficient description of the documents withheld to establish the privilege.
Mold-Masters Ltd. v. Husky Injection Molding Systems Ltd., No. 01 C 1576, 2001 WL 1558303,
*2 (N.D.Ill. Dec. 6, 2001) (“If the description . . . fails to provide sufficient information for the
court and the party seeking disclosure to assess the applicability of the attorney-client privilege or
work-product doctrine, then disclosure of the document is an appropriate sanction.”); In re Stern
Walters Partners, Inc., No. 94 C 5705, 1996 WL 115290 (N.D.Ill. Mar. 13, 1996) (when court
cannot discern from description of documents that privilege applied, documents must be produced).
b. [8.10] Accountant and Taxpayer Privilege
There is no federal accountant-client privilege. See Couch v. United States, 409 U.S. 322, 34
L.Ed.2d 548, 93 S.Ct. 611 (1973); United States v. Frederick, 182 F.3d 496, 500 (7th Cir. 1999).
Nevertheless, under an agency theory, communications involving accountants may be protected
work product or subject to the attorney-client privilege. See Heriot v. Byrne, 257 F.R.D. 645,
664 – 668 (N.D.Ill. 2009). This immunity goes only as far as the underlying privileges. Therefore,
for example, information communicated to accountants or lawyers that is intended to be provided
to the government on a tax return is not privileged because it is neither confidential nor related to
obtaining legal advice. See, e.g., United States v. Lawless, 709 F.2d 485, 487 (7th Cir. 1983).
There is a limited federal privilege between clients and authorized tax practitioners. See Valero
Energy Corp. v. United States, 569 F.3d 626, 630 (7th Cir. 2009). “This privilege is no broader
than the existing attorney-client privilege.” Id. Thus, this privilege only applies when the advice
given was legal advice rather than accounting advice. Id. Information that is intended to be put on
a tax return is not privileged because the preparation of such returns is an accounting service. See
In re Grand Jury Proceedings, 220 F.3d 568, 571 (7th Cir. 2000). Communications about legal
questions, however, are privileged even if there is no lawyer involved, as long as a valid tax
practitioner is a party to the communications. Id.; Valero Energy Corp., supra, 569 F.3d at 630.
Unlike the federal common law, the Illinois Public Accounting Act, 225 ILCS 450/0.01, et
seq., provides that information communicated from a client to an accountant in a confidential
capacity is immune from discovery. 225 ILCS 450/27. The Illinois Supreme Court, in In re October
1985 Grand Jury No. 746, 124 Ill.2d 466, 530 N.E.2d 453, 457, 125 Ill.Dec. 295 (1988), stated
four conditions necessary before the information is protected:
1. The communication must be made with the expectation that it will not be disclosed.
2. Confidentiality must be necessary to the relationship between the parties.
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3. The community must believe that the relationship should be encouraged.
4. The injury resulting from disclosure must be greater than the benefits of obtaining the
information.
See also Zepter v. Dragisic, 237 F.R.D. 185, 189 (N.D.Ill. 2006) (recognizing existence of
accountant-client privilege under Illinois law). Notwithstanding its recognition of the accountantclient privilege, the Illinois Supreme Court, like the majority of federal courts, has held that the
attorney-client privilege does not apply to tax information given to an attorney in connection with
the presentation of that information to the government. October 1985 Grand Jury, supra, 530
N.E.2d at 457.
c. [8.11] Other Privileges
Fed.R.Evid. 501 provides that privilege shall be governed by “[t]he common law — as
interpreted by United States courts in the light of reason and experience.” Federal courts recognize
a number of common-law privileges, such as the privilege between a psychotherapist and patient,
the spousal relationship privilege, votes on elections conducted by secret ballot, and various
governmental privileges, such as for reports required by statute to be confidential, state secrets, and
the identity of an informer. See, e.g., Jaffee v. Redmond, 518 U.S. 1, 135 L.Ed.2d 337, 116 S.Ct.
1923 (1996) (recognizing psychotherapist-patient privilege); Dole v. Local 1942, International
Brotherhood of Electrical Workers, AFL-CIO, 870 F.2d 368, 372 (7th Cir. 1989) (recognizing
informer’s privilege).
By contrast, Illinois law (which, under Fed.R.Evid. 501, governs when the privilege relates to
“a claim or defense for which state law supplies the rule of decision”) provides statutory definitions
of various privileges. Under the Code of Civil Procedure, 735 ILCS 5/1-101, et seq., Illinois
recognizes the physician-patient privilege (735 ILCS 5/8-802), the clergy-advisee privilege (735
ILCS 5/8-803), the “source of information” (or reporter’s) privilege (735 ILCS 5/8-901), and the
husband-wife privilege (735 ILCS 5/8-801). Illinois also recognizes the psychologist-patient
privilege (225 ILCS 15/5) and the social worker-client privilege (225 ILCS 20/16). As noted in
§8.10 above, the Illinois Public Accounting Act recognizes the accountant-client privilege (225
ILCS 450/27). The Illinois Supreme Court also has declared that communications between a litigant
and the litigant’s liability insurance carrier are protected because they fall within the attorney-client
privilege. People v. Ryan, 30 Ill.2d 456, 197 N.E.2d 15, 17 (1964).
d. [8.12] Asserting and Challenging the Privilege
A party seeking to prevent disclosure of documents has the burden of showing that the attorneyclient or other claimed privilege actually applies. See American National Bank & Trust Company
of Chicago v. Axa Client Solutions, LLC, No. 00 C 6786, 2002 WL 1058776, *1 (N.D.Ill. Mar. 22,
2002), citing United States v. Lawless, 709 F.2d 485, 487 (7th Cir. 1983).
Pursuant to Fed.R.Civ.P. 26(b)(5), material that is withheld on the grounds of privilege or work
product must be described adequately to ensure that the privilege applies. Fed.R.Civ.P. 26(b)(5)(A)
says that when a party claims the privilege, the party must “expressly make the claim” and “describe
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the nature of the documents, communications, or tangible things not produced or disclosed — and
do so in a manner that, without revealing information itself privileged or protected, will enable
other parties to assess the claim.” Further, the Advisory Committee Notes to Fed.R.Civ.P. 26(b)(5)
state: “To withhold materials without such notice is contrary to the rule, subjects the party to
sanctions under Rule 37(b)(2), and may be viewed as a waiver of the privilege or protection.”
Advisory Committee Notes, 1993 Amendment, Subdivision (b)(5), Fed.R.Civ.P. 26. Thus,
opposing counsel ordinarily is entitled to a privilege log with a description of the privileged material
that includes the date, author, and names and identification of parties who received the
communication; the subject matter of the communication; and the basis for asserting a privilege
but not the substance of the communication. See Muro v. Target Corp., 250 F.R.D. 350, 362 – 365
(N.D.Ill. 2007) (describing information required on privilege log); Mold-Masters Ltd. v. Husky
Injection Molding Systems Ltd., No. 01 C 1576, 2001 WL 1558303 (N.D.Ill. Dec. 6, 2001) (same).
Care must be taken that the client does not waive the privilege inadvertently during discovery,
as by producing documents or answering questions about a subject for which counsel wants to
assert the privilege. However, the risk of waiver because of a party’s inadvertent production of
privileged material has been addressed and reduced by the amendments to Rule 26(b)(5)(B). See
§§8.8 and 8.9 above.
A privilege may also be waived as to any documents that the client testifies have been used to
refresh his or her recollection, including documents used to prepare for a deposition. Fed.R.Evid.
612; Reed v. Advocate Health Care, No. 06 C 3337, 2008 WL 162760, *2 (N.D.Ill. Jan. 17, 2008)
(explaining that preparation of document binder to prepare witness for deposition constituted work
product “but that the use of the binder to refresh the witness’s memory prior to testifying constituted
a waiver of the protection”); Bailey v. Meister Brau, Inc., 57 F.R.D. 11, 13 (N.D.Ill. 1972) (finding
attorney-client privilege waived when otherwise privileged document was used to refresh
recollection). But see United States Equal Employment Opportunity Commission v. Continental
Airlines, Inc., 395 F.Supp.2d 738, 744 (N.D.Ill. 2005) (courts have “considerable discretion in
deciding whether a writing must be produced when a witness has reviewed the document prior to
testifying”); Advisory Committee Notes, 1974 Enactment, Fed.R.Evid. 612 (“The Committee
intends that nothing in the Rule be construed as barring the assertion of a privilege.”). Importantly,
any voluntary waiver may operate to waive the privilege as to all other communications between
the same client and the same attorney on the same subject. See Neal v. Honeywell, Inc., No.
93 C 1143, 1995 WL 591461, **4 – 6 (N.D.Ill. Oct. 4, 1995).
A party wishing to challenge an assertion of the privilege should file a motion to compel
discovery compliance before the court. Fed.R.Civ.P. 37(a)(1). A successful challenge to the
assertion of a privilege requires a showing that the privilege does not apply or that it has been
waived. A party challenging the privilege will need the fullest description possible of the material
being sought to particularize the party’s argument. Counsel asserting the privilege will want the
description to be sparse to maintain the benefit of the privilege and avoid the risk of being deemed
to have waived the privilege. The court may solve this conflict by ordering an in camera review of
the disputed materials to decide whether the privilege applies. In re JP Morgan Chase & Co.
Securities Litigation, No. 06 C 4674, 2007 WL 2363311, *3 (N.D.Ill. Aug. 13, 2007) (recognizing
that “the Court cannot determine without viewing the documents themselves whether any privilege
or protection applies, and the Court must view these documents in camera”).
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A magistrate judge’s ruling on the applicability of the privilege or on any other discovery matter
will be reviewed by the district judge by filing an objection to the magistrate judge’s ruling or a
motion to compel discovery compliance. See Fed.R.Civ.P. 72.
e. [8.13] Exception to Privilege Between Insurer and Insured
In Waste Management, Inc. v. International Surplus Lines Insurance Co., 144 Ill.2d 178, 579
N.E.2d 322, 329, 161 Ill.Dec. 774 (1991), the Illinois Supreme Court recognized that insurers and
their insureds often have a common interest in defending against a claim and that insureds also
have a contractual duty to cooperate with their insurers. The court concluded that communications
between the insured and an attorney about a claim for which the insured was seeking insurance
coverage from an insurer were properly the subject of discovery. According to the court, the
underlying claim information was not privileged as between the insurer and insured because this
information was the type of information that the insured was obligated to share with its insurer as
part of the insured’s duty to cooperate and because the insured and insurer shared an interest in the
attorney-client discussions that the insured was trying to shield in discovery. See also Beloit
Liquidating Trust v. Century Indemnity Co., No. 02 C 50037, 2003 WL 355743, **10 – 11 (N.D.Ill.
Feb. 13, 2003) (recognizing and applying Waste Management holding and reasoning). But see
BASF AG v. Great American Assurance Co., No. 04 C 6969, 2006 WL 2859620 (N.D.Ill. Oct. 3,
2006) (declining to apply Waste Management reasoning).
D. [8.14] Material Subject to Limited Protection
Fed.R.Civ.P. 26(c)(1) provides in part:
A party or any person from whom discovery is sought may move for a protective
order . . . [and] [t]he court may, for good cause, issue an order to protect a party or
person from annoyance, embarrassment, oppression, or undue burden or expense.
Rule 26(c) gives each district judge discretion to manage discovery by balancing the broad
scope of inquiry permissible under the relevancy standard of Rule 26(b)(1) against potential
harmful abuses of the discovery process. The provisions of Rule 26(c) apply to every method of
discovery at every step of litigation. The rule can be used by any party to an action as well as by
any person, including a nonparty who receives a subpoena or is otherwise being examined. With
the exception of protective orders on matters relating to a subpoena, application for a protective
order generally must be made to the court in which the action is pending. See Fed.R.Civ.P. 26(c)(1),
45(d)(3).
Protective orders under Rule 26(c) are available for specifying several means of limitation —
i.e., designating persons who can be present during discovery (Fed.R.Civ.P. 26(c)(1)(E)); ordering
that depositions be sealed and opened only by order of court (Fed.R.Civ.P. 26(c)(1)(F)); ordering
that a trade secret or other confidential research, development, or commercial information not be
disclosed or be disclosed only in a designated way (Fed.R.Civ.P. 26(c)(1)(G)); and ordering that
the parties simultaneously file specified documents in sealed envelopes to be opened as directed by
the court (Fed.R.Civ.P. 26(c)(1)(H)). Additionally, Fed.R.Civ.P. 45(d)(3)(B)(i) provides for court
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protection of subpoenaed intellectual property. See §§8.56, 8.57, 8.59, and 8.67 below for more on
Rule 45. Protective orders are used commonly in commercial litigation, most frequently in patent
cases.
Once a party makes a motion for a protective order that the court denies, Rule 26(c)(2)
empowers the court to issue an order providing or permitting discovery. As a further guard against
frivolous motions, the court also may award expenses pursuant to Fed.R.Civ.P. 37(a)(5). See
§§8.114 – 8.119 below for a discussion of Rule 37.
1. [8.15] Sensitive or Confidential Material
Frequently, parties dispute whether requested material must be revealed when the party who
has the material contends it constitutes a trade secret or some other form of confidential
information. These disputes often are resolved by the parties agreeing to stipulated protective orders
that they submit to the district court for approval. See Bond v. Utreras, 585 F.3d 1061, 1067 (7th
Cir. 2009) (“Protective orders are often entered by stipulation when discovery commences.”). Such
orders are important because otherwise parties are free to “disseminate materials obtained during
discovery as they see fit.” Jepson, Inc. v. Makita Electric Works, Ltd., 30 F.3d 854, 858 (7th Cir.
1994).
These protective orders often protect confidential information by limiting its access to counsel
only, to counsel and clients only, or to counsel and specified personnel of a corporate party with
whom counsel may need to confer. In such a case, the parties may request, and the court may order,
a limit to the number of copies of documents, that no one receiving the confidential information
copy or reveal the contents of documents for any purpose except that of the pending litigation, and
that documents be returned or destroyed when the litigation has ended. 6 James Wm. Moore et al.,
MOORE’S FEDERAL PRACTICE §26.105[8] (3d ed. 2009). Protective orders also may provide
for “claw-back provisions,” when the inadvertent disclosure of a document does not operate to
waive privilege.
The Supreme Court has held that a protective order prohibiting parties seeking discovery from
publishing, disseminating, or using the information in any way, except when necessary to prepare
for trial, does not violate the First Amendment. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 81
L.Ed.2d 17, 104 S.Ct. 2199, 2205 (1984). Nevertheless, parties must show, and the court must find,
“good cause” for keeping information confidential. See Citizens First National Bank of Princeton
v. Cincinnati Insurance Co., 178 F.3d 943, 946 (7th Cir. 1999) (court must make “determination
of good cause before [it] may enter the [protective] order”); Fed.R.Civ.P. 26(c)(1). The issuance of
a protective order does not have any preclusive effect as a determination of good cause if, at some
point in the future, a party or some other interested member of the public moves for relief from the
limitations of the protective order. See id.
2. [8.16] Material Difficult or Expensive To Gather
Fed.R.Civ.P. 26(c) generally is used to protect confidentiality, but its scope allows protection
for other purposes, including curtailing the difficulty and expense of gathering information. Indeed,
under Rule 26(c)(1), the court may reject discovery requests altogether because of the burden the
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requests impose, as when a party can show that discovery is requested to harass. See, e.g., Marco
Island Partners v. Oak Development Corp., 117 F.R.D. 418, 420 (N.D.Ill. 1987). The court also
may specify the terms and conditions of discovery, including designating the time and place.
Fed.R.Civ.P. 26(c)(1)(B). These orders may be used to coordinate out-of-town depositions or to
stay the taking of depositions if a party has persuasive reasons for requesting such an order.
Rule 26(c)(1)(C) allows the court to order that discovery be had by a method other than the one
requested. Rule 26(c)(1)(C) is used most frequently to order that depositions be taken only on
written questions because oral examination would be unnecessarily expensive (e.g., when a series
of straightforward questions are to be asked of an unimportant witness who is available only some
distance away). 6 MOORE’S FEDERAL PRACTICE §26.105[4]. Under Fed.R.Civ.P. 30(b)(4),
telephone depositions may be used in such a case. See §8.66 below. Rule 26(c)(1)(D) also enables
a court to ease the burden or expense of discovery by limiting the scope of examination or by
entirely forbidding inquiry into certain matters.
E. [8.17] Materials That May Be Discovered by a Showing of Substantial Need — Work
Product
Fed.R.Civ.P. 26(b)(3) protects an attorney’s work product, prepared in anticipation of
litigation, from disclosure. Rule 26(b)(3) does not use the term “work product,” instead referring
to documents and tangible things otherwise discoverable “prepared in anticipation of litigation or
for trial by or for another party or its representative.” Fed.R.Civ.P. 26(b)(3)(A). Rule 26(b)(4)
includes a specific provision for discovering material from trial experts. See §§8.18 – 8.20 below.
The imminent approach of litigation does not automatically immunize a company’s internal
reports. The party claiming the work-product privilege must establish that the “primary motivating
purpose behind the creation of a document or investigative report [was] to aid in possible future
litigation.” Equal Employment Opportunity Commission v. Commonwealth Edison, 119 F.R.D.
394, 395 (N.D.Ill. 1988), quoting Janicker v. George Washington University, 94 F.R.D. 648, 650
(D.D.C. 1982).
Work-product material is protected from disclosure unless the party seeking it can show that
the party has “substantial need for the materials to prepare its case and cannot, without undue
hardship, obtain their substantial equivalent by other means.” Fed.R.Civ.P. 26(b)(3)(A)(ii). Even if
the attorney’s work product has been deemed admissible because this showing has been made, Rule
26(b)(3)(B) protects part of that work product, what is often called “opinion work product,” by
providing that the court, in ordering discovery, “must protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative
concerning the litigation.”
The work-product doctrine differs from the attorney-client privilege in that it provides limited
protection for specific materials and hence is not, strictly speaking, a “privilege.” It is designed to
protect the preparatory work of lawyers and their agents, not private conduct before litigation such
as the relationship between attorney and client. In practice, however, the work-product doctrine
and the attorney-client privilege often overlap and are asserted together so that the theoretical
distinctions are blurred.
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Like the attorney-client privilege, the work-product doctrine must be asserted specifically (e.g.,
as an objection to a document request or interrogatory). Once asserted, however, the burden shifts
to the party seeking discovery to show substantial need and the inability to obtain equivalent
material by other means without undue hardship. See Lawrence E. Jaffe Pension Plan v. Household
International, Inc., 244 F.R.D. 412, 419 (N.D.Ill. 2006) (“An assertion of work-product privilege
may be overcome upon a showing of ‘substantial need’ and ‘undue hardship.’ ”).
Generally, a party will not be able to meet the burden merely by showing that it will be
expensive or time-consuming to gather the material sought through other readily available
discovery procedures. Rather, a party must show that alternative means of obtaining the information
are not available, such as when a witness has died or is hostile and refuses to disclose protected
information. See Eagle Compressors, Inc. v. HEC Liquidating Corp., 206 F.R.D. 474, 478 (N.D.Ill.
2002) (recognizing that “burden is difficult to meet and is satisfied only in ‘rare situations, such as
those involving witness unavailability’ ”), quoting Trustmark Insurance Co. v. General & Cologne
Life Re of America, No. 00 C 1926, 2000 WL 1898518, *3 (N.D.Ill. Dec. 20, 2000). Opinion work
product is protected even when undue hardship exists. Id.
F. [8.18] Work-Product Exceptions: Statements and Materials of Experts
While statements and materials of experts may constitute “work product” in a general sense,
the discovery of these materials is not governed by Fed.R.Civ.P. 26(b)(3) but by Rule 26(b)(4),
which sets out different guidelines for obtaining material from experts. Certain facts about experts
a party has retained and expects to call as witnesses can be had automatically (see Fed.R.Civ.P.
26(b)(4)(A)), but discovery about experts who are not expected to be called as witnesses can be
had only if the party meets a heavier burden than that enunciated in Rule 26(b)(3) for work product
(see Fed.R.Civ.P. 26(b)(4)(D)).
1. [8.19] Experts Who Will Testify at Trial
Fed.R.Civ.P. 26(a)(2) and 26(b)(4)(A) govern discovery of expert witnesses who will give
opinions at trial under Fed.R.Evid. 702, 703, or 705. These three rules of evidence cover testimony
by experts, bases of opinion testimony by experts, and disclosure of facts or data underlying expert
opinion. Rules 26(a)(2) and 26(b)(4)(A) do not cover occurrence witnesses, such as treating
physicians, who can be deposed or called to testify at trial about what they saw and heard without
any requirement for a written report.
As in many state courts, litigants in federal courts must disclose their testifying experts.
However, the federal disclosure is much more onerous a task than in most state courts. A federal
litigant has a mandatory requirement to provide all other parties with a written report before an
expert witness is deposed. Fed.R.Civ.P. 26(b)(4)(A), 26(a)(2)(B). The content of an expert report
depends on whether the witness is “one retained or specially employed to provide expert testimony
in the case or one whose duties as the party’s employee regularly involve giving expert testimony.”
Fed.R.Civ.P. 26(a)(2)(B). If he or she is, then the written report must be prepared and signed by
the expert and include
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(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness’s qualifications, including a list of all publications authored in the
previous 10 years;
(v) a list of all other cases in which, during the previous 4 years, the witness testified
as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in the
case. Id.
If the witness is not “one retained or specially employed to provide expert testimony in the case or
one whose duties as the party’s employee regularly involve giving expert testimony,” then the
disclosure need state only
(i) the subject matter on which the witness is expected to present evidence under
Federal Rule of Evidence 702, 703, or 705; and
(ii) a summary of the facts and opinions to which the witness is expected to testify.
Fed.R.Civ.P. 26(a)(2)(C).
These disclosures must be made as directed by the district court. In the absence of other directions
by the court, disclosure of experts must be made at least 90 days before the case is to be ready for
trial or within 30 days of another party’s disclosure on the same subject matter when intended only
to contradict or rebut that disclosure. Fed.R.Civ.P. 26(a)(2)(D).
A failure to make the required disclosures may result in a prohibition of the expert’s testimony
at trial. See Fidelity National Title Insurance Company of New York v. Intercounty National Title
Insurance Co., 412 F.3d 745, 750 (7th Cir. 2005) (“A litigant is required to disclose to his opponent
any information ‘considered’ by the litigant’s testifying expert, . . . and the sanction for violating
this rule can include barring the expert from testifying.” [Citations omitted.]). A party that fails to
disclose all of the information considered by his or her expert risks an order barring this expert
from testifying.
Disclosures and responses generally must be supplemented or corrected if the party learns that
the information is “in some material respect” incomplete or incorrect. Fed.R.Civ.P. 26(e)(1)(A).
Rule 26(b)(4)(E) sets forth the rule for compensating an expert witness for time spent in a
deposition: “Unless manifest injustice would result, the court must require that the party seeking
discovery . . . pay the expert a reasonable fee for time spent in responding to discovery.” Rule
26(b)(4)(E) is not explicit about whether a party is required to compensate an expert for time spent
preparing for a deposition.
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2. [8.20] Experts Who Will Not Testify at Trial
Fed.R.Civ.P. 26(b)(4)(D) governs discovery of an expert “who has been retained or specially
employed” in regard to the litigation but is not expected to be called as a witness at trial. Rule
26(b)(4)(D) provides for discovery of the “facts known or opinions held” by such an expert only
“as provided in Rule 35(b)” or “on showing exceptional circumstances under which it is
impracticable for the party to obtain facts or opinions on the same subject by other means.”
The Advisory Committee Notes to the 1970 Amendment to Fed.R.Civ.P. 26 point out that Rule
26(b)(4)(D) does not apply to experts who are not retained in anticipation of litigation (such as
employees) or experts informally consulted but not retained or specially employed.
A party who succeeds in showing exceptional circumstances and obtains discovery under Rule
26(b)(4)(D) is obligated to pay “the other party a fair portion of the fees and expenses it reasonably
incurred in obtaining the [nontestifying] expert’s facts and opinions.” Fed.R.Civ.P. 26(b)(4)(E)(ii).
The Advisory Committee Notes to the 1970 Amendment to Fed.R.Civ.P. 26 state that the court
may issue the order concerning fees as a condition of discovery or after discovery is completed. In
deciding whether to order payment for discovery under this rule, the Advisory Committee suggests
that the court consider whether the discovering party is simply learning about the other party’s case
or is going beyond that to develop its own case and whether the rights of an indigent party will be
affected adversely.
G. [8.21] Parties’ and Witnesses’ Statements
Both parties and witnesses may obtain copies of their own statements (and parties’ statements)
about the subject matter of the litigation. Fed.R.Civ.P. 26(b)(3)(C). For the purposes of Rule
26(b)(3)(C), “previous statement” is defined as “(i) a written statement that the person has signed
or otherwise adopted or approved; or (ii) a contemporaneous stenographic, mechanical, electrical,
or other recording — or a transcription of it — that recites substantially verbatim the person’s oral
statement.” If a party’s or witness’s request for his or her statement is refused, the person may move
for a court order. Pursuant to Fed.R.Civ.P. 37(a)(5), the court may award expenses incurred in
obtaining the order if the request was unreasonably refused.
By contrast, a party does not have an unqualified right to a nonparty witness statement but
instead must make the showing required to obtain work product under Rule 26(b)(3). However, if
the witness is not hostile, a party can circumvent this burden by having the witness obtain the
statement. Fed.R.Civ.P. 26(b)(3)(C).

III. SEQUENCE OF DISCOVERY — TIMING AND GENERAL STRATEGY
CONSIDERATIONS
A. [8.22] Lack of Required Discovery Sequence
The federal courts have no formal priority of discovery. “[D]iscovery may be used in any
sequence” unless otherwise ordered by the court, and “discovery by one party does not require any
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other party to delay its discovery.” Fed.R.Civ.P. 26(d)(3). This does not mean, however, that timing
and sequence are irrelevant in federal practice. To the contrary, the skilled practitioner will use the
sequence of discovery as a tool to obtain the materials and evidence sought from the adversary.
The order for using each discovery device might change depending on the particular circumstances
of each case and the resources of each party.
B. [8.23] Initial Disclosures and Subsequent Timing
Pursuant to Fed.R.Civ.P. 26(a)(1), parties are required to disclose certain specified information
without awaiting a discovery demand prior to the start of any formal discovery. Rule 26(a)
disclosures are required to be made at or within 14 days after the Rule 26(f) meeting. Fed.R.Civ.P.
26(a)(1)(C). A party’s violation of its Rule 26(a) initial disclosure obligations “requires that
sanctions be imposed.” [Emphasis in original.] Dugan v. Smerwick Sewerage Co., 142 F.3d 398,
407 (7th Cir. 1998).
Rule 26(d)(1) prohibits discovery from any source before the parties have met and conferred, as
required by Rule 26(f). Once the parties’ discovery planning has occurred and the parties have
exchanged their initial disclosures, litigants generally pursue discovery under Fed.R.Civ.P. 30, 33 –
36, and 45. The basic time requirements for the permissible discovery methods are as follows:
Interrogatories. See Fed.R.Civ.P. 33(a). Rule 26(d)(1) time for beginning discovery is
invoked. Responses are due within 30 days of service of the interrogatories. Fed.R.Civ.P. 33(b)(2).
Pursuant to Fed.R.Civ.P. 29, the parties may agree in writing to extend the response period but may
not alter a schedule already set by the court. A maximum of 25 interrogatories is permitted, but see
Rule 26(b)(2)(A). Fed.R.Civ.P. 33(a)(1).
Requests to produce tangibles. See Fed.R.Civ.P. 34(b). Rule 26(d)(1) time for beginning
discovery is invoked. Responses are due within 30 days of service of the request to produce.
Fed.R.Civ. 34(b)(2)(A). Pursuant to Rule 29, the parties may agree in writing to extend the response
period but may not alter a schedule already set by the court. There is no limit on the number of
requests to produce, but see Rule 26(b)(2)(C).
Depositions. See Fed.R.Civ.P. 30(a), 30(b). Rule 26(d)(1) time for starting discovery is
invoked, unless leave of court has been obtained or unless the “reasonable written notice” of
deposition contains a certification with supporting facts that the deponent is expected to leave the
United States and will be unavailable in this country. Fed.R.Civ.P. 30(a)(2)(A)(iii). There is no
limit on the number of depositions, but see Rule 26(b)(2)(A).
Physical and mental examinations. See Fed.R.Civ.P. 35. Rule 26(d)(1) time for beginning
discovery is invoked. Moreover, these examinations are conducted by agreement or order of the
court.
Requests for admission. See Fed.R.Civ.P. 36. Rule 26(d)(1) time for beginning discovery is
invoked. Responses are due within 30 days after receipt of service of the request to admit.
Fed.R.Civ.P. 36(a)(3). The parties may agree in writing to extend the response period if such an
agreement does not alter a schedule already set by the court pursuant to Rule 29. Id. There is no
limit on the number of requests to admit, but see Rule 26(b)(2)(A).
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Subpoenas. Fed.R.Civ.P. 45 provides the rules for what a litigant must do for a subpoena to
be issued and served.
C. [8.24] Basic Sequence of Discovery for Most Cases
After disclosures under Fed.R.Civ.P. 26(a)(1) have been exchanged, the logical sequence of
discovery for most substantial cases is as follows:
1. interrogatories seeking basic information, such as
a. identity of witnesses and areas of their knowledge of facts; and
b. identity and location of documents;
2. requests to produce known documents and documents identified in the answers to
interrogatories (or subpoenas duces tecum on nonparties); and
3. examination or depositions of known witnesses or witnesses identified in answers to
interrogatories or documents.
Generally, a party will serve and obtain responses to interrogatories and requests for production
prior to commencing depositions. In some situations, such as when documents may be destroyed
or put beyond the reach of a party, documents should be requested or subpoenaed immediately. In
other cases, witnesses may be in poor health or planning to leave the jurisdiction of the court and
thus should be deposed by notice (if a party) or by subpoena (if a nonparty) as soon as possible. A
deposition for which adequate preparation is not possible may be better than none at all.
D. [8.25] Discovery Conference
Parties in federal cases must confer to discuss the nature and basis of their claims and defenses
and the possibilities for settlement, to make or arrange for any disclosures under Fed.R.Civ.P.
26(a)(1) (if required), and to develop a discovery plan that must be proposed to the district judge.
Fed.R.Civ.P. 26(f)(2). The plan should include the parties’ views and proposals concerning:
(A) what changes should be made in the timing, form, or requirement for disclosures
under Rule 26(a), including a statement of when initial disclosures were made or will
be made;
(B) the subjects on which discovery may be needed, when discovery should be
completed, and whether discovery should be conducted in phases or be limited to or
focused on particular issues;
(C) any issues about disclosure or discovery of electronically stored information,
including the form or forms in which it should be produced;
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(D) any issues about claims of privilege or of protection as trial-preparation materials,
including — if the parties agree on a procedure to assert these claims after production
— whether to ask the court to include their agreement in an order . . . ;
(E) what changes should be made in the limitations on discovery imposed under these
rules or by local rule, and what other limitations should be imposed; and
(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b)
and (c). Fed.R.Civ.P. 26(f)(3).
All attorneys of record and unrepresented parties are jointly responsible for arranging and attending
this meeting and for preparing and submitting a report of the meeting and the parties’ proposed
plan. Fed.R.Civ.P. 26(f)(2). See §8.124 below for the definition and a more thorough discussion of
electronically stored information.
E. [8.26] Depositions Before Action or Pending Appeal
The discussion in §§8.5 – 8.25 above is based on one of the principal assumptions of this
chapter — that litigation has already been initiated. Fed.R.Civ.P. 27 provides the procedures for
preserving or “perpetuating” testimony prior to the filing of an action or pending an appeal.

IV. [8.27] INTERROGATORIES
Fed.R.Civ.P. 33(a)(1) limits the number of interrogatories a party may propound to 25,
including subparts. The number may be increased by leave of the court or by written stipulation
with the responding party.
The parties may extend the time in which to answer interrogatories by written stipulation,
except that the parties must apply to the court for approval if the extension would interfere with
any time set for completion of discovery, for hearing of a motion, or for trial. Fed.R.Civ.P. 33(b)(2).
A. [8.28] Why and When To Use Interrogatories
Interrogatories most often are used to gather threshold information from parties (e.g., the
identity of parties, witnesses, or experts; the identity and location of documents; the basic factual
position of one’s adversaries; the sequence of relevant events). Interrogatories may be served only
on parties to an action. Fed.R.Civ.P. 33(a)(1).
Under Fed.R.Civ.P. 26(d)(1), formal discovery may not commence until the parties have met
and conferred as required by Rule 26(f). This means that, unless leave of the court is obtained,
interrogatories may not be served prior to the meeting of the parties under Rule 26(f).
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B. [8.29] Scope and Number of Interrogatories
Interrogatories may seek to ascertain a party’s position on relevant issues. Fed.R.Civ.P.
33(a)(2) states:
An interrogatory may relate to any matter that may be inquired into under Rule 26(b).
An interrogatory is not objectionable merely because it asks for an opinion or contention
that relates to fact or the application of law to fact, but the court may order that the
interrogatory need not be answered until designated discovery is complete, or until a
pretrial conference or some other time.
As noted in §8.27 above, Rule 33(a)(1) limits the number of interrogatories to be served by
each party to 25, including all discrete subparts. Parties must secure leave of court, consistent with
Fed.R.Civ.P. 26(b)(2) (or a stipulation from the opposing party), to serve a larger number of
interrogatories. The purpose of the limit on interrogatories is to prevent “potentially excessive use
of this discovery device.” Advisory Committee Notes, 1993 Amendment, Subdivision (a),
Fed.R.Civ.P. 33.
In some cases, it will be appropriate for the court to permit more than 25 interrogatories in the
scheduling order entered under Fed.R.Civ.P. 16(b). Rule 33(a)(1) gives the trial judge considerable
discretion to allow leave to serve additional interrogatories.
If more than 25 interrogatories are outstanding when a case is removed from state to federal
court, the party that served the interrogatories must seek leave allowing the additional
interrogatories, specify which 25 are to be answered, or resubmit interrogatories that comply with
Rule 33. Advisory Committee Notes, 1993 Amendment, Subdivision (a), Fed.R.Civ.P. 33.
C. [8.30] Filing of Interrogatories, Responses, and Other Discovery
The Federal Rules of Civil Procedure prohibit the filing of discovery requests and responses
until either they are used in the proceeding or the court so orders. Fed.R.Civ.P. 5(d)(1). All three
Illinois districts have similar local rules that generally prohibit the filing of interrogatories and other
discovery requests and responses. See N.D.Ill. Local Rule 26.3; C.D.Ill. Local Rule 26.3(A);
S.D.Ill. Local Rule 26.1(b)(1).
D. [8.31] Responding to Interrogatories
Fed.R.Civ.P. 33(b)(3) provides that “[e]ach interrogatory must, to the extent it is not objected
to, be answered separately and fully in writing under oath.” Furthermore, Rule 33(b)(5) requires
that the “person who makes the answers must sign them, and the attorney who objects must sign
any objections.”
Note that Rule 33(b) compels some response, either an answer or an objection. Merely because
an interrogatory (or any discovery request) is objectionable does not constitute a valid ground for
an outright refusal to respond. Such a failure may subject the non-responding party to sanctions
under Fed.R.Civ.P. 37(d).
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N.D.Ill. Local Rule 33.1, C.D.Ill. Local Rule 33.1, and S.D.Ill. Local Rule 33.1(a) require the
responding party to set out the interrogatory in full immediately preceding the answer or objection.
S.D.Ill. Local Rule 33.1(a) also requires an objection to be served as a separate pleading and to “be
accompanied by citation to legal authority.”
1. [8.32] Duty of Responding Party
The answering party has a duty to make a reasonable effort to gather information to answer the
interrogatories, even if this requires work, research, and expense. Rogers v. Tri-State Materials
Corp., 51 F.R.D. 234 (N.D.W.Va. 1970). If a party fails to respond completely to another party’s
interrogatories, the court may prohibit this party from entering into evidence information that
should have been included in the answers to the interrogatories. Soderbeck v. Burnett County,
Wisconsin, 821 F.2d 446, 453 (7th Cir. 1987). For example:
a. If an interrogatory seeking information about numerous facilities or products is deemed
objectionable but a more limited interrogatory seeking data on fewer facilities or products would
be acceptable, “the interrogatory should be answered with respect to the latter even though an
objection is raised as to the balance of the facilities or products.” Advisory Committee Notes, 1993
Amendment, Subdivision (b), Fed.R.Civ.P. 33.
b. Additional time needed to respond to some interrogatories or to some aspects of some
questions does not justify a delay in responding to questions or parts of questions that can be
answered within the prescribed time. Id.
2. [8.33] Objections
Objections to discovery requests must be signed by the attorney making them. Fed.R.Civ.P.
33(b)(5). Objections should be served within the 30-day response period unless the time is extended
by the court. Fed.R.Civ.P. 33(b)(2).
Objections (or qualifications to answers) may be based on scope (i.e., irrelevancy under
Fed.R.Civ.P. 26(b) standards), vagueness, privilege, or other related matters. See §8.5 above.
Objections should be based precisely on sustainable grounds. Lack of knowledge does not
constitute a ground for objecting to an interrogatory; rather, the fact that a party does not possess
certain knowledge actually may constitute the answer to a question. Later-acquired knowledge is
subject to the rules governing supplementation of discovery responses.
Rule 33(b)(4) clarifies that objections must be justified with specificity. Unstated or untimely
grounds for objection ordinarily are waived. Advisory Committee Notes, 1993 Amendment,
Subdivision (b), Fed.R.Civ.P. 33. Rule 26(b)(5) also was added to require a responding party to
indicate when it is withholding information under a claim of privilege or as trial preparation
materials.
All provisions should be read in light of Rule 26(g), which permits the court to sanction a party
and an attorney making an unfounded objection to an interrogatory.
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E. [8.34] Option To Produce Business Records
Fed.R.Civ.P. 33(d) allows a party to produce business records in lieu of answering an
interrogatory if
1. the answer to the interrogatory “may be determined by examining, auditing, compiling,
abstracting, or summarizing” these business records; and
2. “the burden of deriving or ascertaining the answer will be substantially the same for either
party.”
Occasional abuse by responding parties who produce or offer to produce masses of unorganized
records in response to interrogatories led to the addition of the following provisions of Fed.R.Civ.P.
33(d) that require the responding party to
(1) specify[ ] the records that must be reviewed, in sufficient detail to enable the
interrogating party to locate and identify them as readily as the responding party
could; and
(2) giv[e] the interrogating party a reasonable opportunity to examine and audit the
records and to make copies, compilations, abstracts, or summaries.
As is the case with all discovery, the interrogating party who is dissatisfied with a Rule 33
response may move the court pursuant to Rule 37. Such a motion would not be appropriate without
first attempting in good faith to resolve the dispute amicably. Fed.R.Civ.P. 37(a)(1). Note also that
Rule 33(d) was amended, effective December 1, 2006, to allow a party to produce business records
in the form of electronically stored information in lieu of answers to interrogatories.
F. [8.35] Use of Interrogatories at Trial
Fed.R.Civ.P. 33(c) provides that answers to interrogatories “may be used [at trial] to the extent
allowed by the Federal Rules of Evidence.” Answers most often are introduced as admissions
against interest, to lay foundation for testimony, or to authenticate documents. They also may be
referred to in argument when describing an adversary’s position on the issues.
G. [8.36] Sample Forms
The sample forms in §§8.37 – 8.43 below should not be used blindly but should be tailored to
the facts and circumstances of each particular case.
NOTE: Some judges have shown varying degrees of hostility toward the use of the type of forms
set forth here. Counsel should be careful to check a judge’s practice before using these or any other
forms.
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1. [8.37] Definitions for Interrogatories
Many attorneys have developed definitional forms for both interrogatories and requests for
production of documents and tangibles. If the inquiry is brief or simple, many or all of the following
definitions can be eliminated.
[Caption]
Plaintiff, ____________, by its attorney, ____________, pursuant to Rule 33 of the Federal
Rules of Civil Procedure, serves the interrogatories set forth below on defendant,
____________, to be answered fully in writing under oath within 30 days of service.
Definitions and Instructions
A. “Plaintiff” means or refers to [if a corporation, name of plaintiff], its divisions,
subsidiaries; related companies or corporations, predecessors, and successors; all present and
former officers, directors, agents, attorneys, employees; and all other persons acting or
purporting to act on behalf of any of them.
B. “Defendant” means or refers to [if an individual, name of party]; his or her personal
representatives, agents, employees, assigns, attorneys; and all other persons acting or
purporting to act on behalf of any of them.
[COMMENT: Definitions A and B also may be used for nonparties related to the case (e.g.,
“ ‘Widget Co.’ means or refers to . . .”). These definitions allow succinctly phrased interrogatories
and require the answering party to include related persons and entities within the scope of the
answer.]
C. “Communications” shall mean or refer to all inquiries, discussions, conversations,
negotiations, agreements, understandings, meetings, telephone conversations, electronic mail,
letters, notes, telegrams, advertisements, or other forms of information exchange, whether
oral or written.
[COMMENT: This is one of the most useful definitions because it helps reveal the sequence,
nature, and frequency of dealings between the parties.]
D. “Documents” shall mean or refer to all written or graphic matter of every kind or
description, however produced or reproduced, whether draft or final, original or
reproduction, and all electronically stored information and tangible things within the scope
of Rule 34(a) of the Federal Rules of Civil Procedure, specifically including but not limited to
writings, drawings, graphs, charts, photographs, sounds recordings, images, data
compilations (stored in any medium from which information can be obtained and translated,
if necessary, into reasonably usable form), letters, correspondence, memoranda, minutes,
notes, contracts, agreements, memoranda of conversations, microfilm, desk calendars,
periodicals, bulletins, circulars, notices, rules, regulations, prospectives, directions, teletype
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messages, interoffice and intraoffice communications, reports, company worksheets, credit
files, evidences of indebtedness, negotiable instruments, or material similar to any of the
foregoing, however denominated, that is in the possession, custody, or control of the party on
whom this request is served or to which the party can obtain access.
[COMMENT: Definition D is probably broader than needed in most cases; the author believes that
in developing these forms it is better to err on the side of overbreadth than on the side of
narrowness.]
E. “Identify,” when used with respect to a communication, means to state the name and
present address of each person present at the communication and to state the subject matter
of the communication. If the communication was in writing, identify all documents that relate
to the communication in the manner provided above.
F. “Identify,” when used with respect to an individual, means to state the person’s full
name, present business affiliation and position, if known, present home address, and past
position and business affiliation, if any, with any of the parties herein.
G. “Identify,” when used with respect to a company or other business entity, means to
state the company’s legal name and the names under which it does business, to specify its
form (partnership, corporation, etc.), and to identify its principal proprietors, officers, or
directors.
H. “Identify,” when used with respect to a document, means to state the date, author,
addressee, and type of document (e.g., letter) and to identify its last known custodian and
location. In lieu of identifying any document, you may make the document or documents
available for inspection and copying pursuant to Rule 33(d) of the Federal Rules of Civil
Procedure by so stating in your answer.
I. “Person” means or refers to any individual, corporation, partnership, association,
organization, and any other entity of all types and natures.
J. “Relate to,” including its various forms such as “relating to,” shall mean consist of,
refer to, reflect, or be in any way logically or factually connected with the matter discussed.
[COMMENT: As demonstrated in the form interrogatories in §§8.38 – 8.41 below, this definition
removes the necessity of using overly cumbersome language.]
K. Whenever appropriate, the singular form of a word should be interpreted in plural.
“And” as well as “or” shall be construed either disjunctively or conjunctively as necessary to
bring within the scope of this request any information that otherwise might be construed to
be outside the scope.
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L. The period of time encompassed by this request shall be from ____________, 20__, to
the date of production hereunder, unless otherwise indicated.
M. With respect to the production of any documents that are claimed to be privileged, a
statement shall be provided by the attorneys for the defendants setting forth as to each
document:
1. the name of the sender, if any, of the documents;
2. the name of the author of the documents;
3. the names of the persons, if any, to whom copies were sent;
4. the date of the documents;
5. the date on which the documents were received by those having possession of the
documents;
6. a brief description of the nature and the subject matter of the documents; and
7. the statute, rule, or decision that is claimed to give rise to the privilege.
NOTE: See the discussion of privilege and work product in §§8.7 – 8.20 above.
2. [8.38] Interrogatory — Communications
Identify each communication between plaintiff and defendant that relates to [describe the
event or transaction].
3. [8.39] Interrogatory — Documents
Identify each document that relates to [describe the event or transaction].
COMMENT: The party responding to this interrogatory may opt to produce documents and/or
electronically stored information pursuant to Fed.R.Civ.P. 33(d). Such an answer must reasonably
identify the documents that are responsive to the query.
4. [8.40] Interrogatory — Witnesses
Identify each person who participated in [describe the event or transaction (e.g., “the design,
manufacture, or distribution of the product” or “the negotiation of the agreement at issue”)].
COMMENT: This interrogatory requires identification of nonparties as well as agents or employees
of parties and requires the responding party to disclose each such person’s affiliation.
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5. [8.41] Interrogatory — Subparagraphs
Quite often, an interrogatory will seek basic information about an event, allegation, or defense.
For example, in a suit to recover a broker’s commission for the sale of real estate that the plaintiffbroker believes has been consummated, the plaintiff would inquire as follows:
State whether ____________ has sold, transferred, or otherwise conveyed any interest in
the real property known as ____________ Street, ____________, Illinois (Property), and
unless the answer is other than an unqualified negative:
a. Describe the type of transaction (sale, gift, or lease) and the consideration received by
____________;
b. Identify the person to whom and the date on which the Property was sold, transferred,
or conveyed;
c. Identify all persons having knowledge thereof;
d. Identify all documents relating thereto; and
e. Identify all communications relating thereto.
In the same case, the defendant-seller may raise the defense that the plaintiff-broker was not
the procuring cause of the sale. An appropriate interrogatory by the defendant to the plaintiff is as
follows:
Identify and describe the actions, including promotional and marketing activities,
conducted by plaintiff relating to the Property, and in connection with this answer:
a. Identify the date(s) of each activity;
b. Identify each communication that relates thereto;
c. Identify each person having knowledge thereof; and
d. Identify each document that relates thereto.
Although this interrogatory may require the plaintiff to list a large number of communications,
in the type of case described these communications and activities are relevant to the controversy
and are therefore properly discoverable under Fed.R.Civ.P. 26(b).
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6. [8.42] Objection to Interrogatory
Interrogatory No. _____. [Set out the interrogatory in full.]
Plaintiff objects to Interrogatory No. _____ on the grounds [set forth grounds with
precision, e.g., “that the answer would require the responding party to reveal privileged
information” (describe which privilege) or “that the interrogatory is too vague or requires undue
burden”].
COMMENT: If the responding party does not possess the information requested, this fact should
be stated as an answer. If the responding party is in the process of investigating the subject inquired
about, this fact also should be set forth as an answer. Counsel must remember that informal goodfaith efforts must be made to resolve objections before a motion to compel an answer will be
entertained. See Fed.R.Civ.P. 37(a)(1).
7. [8.43] Answer to Interrogatory
Interrogatory No. _____ [from plaintiff to defendant].
Identify each communication between plaintiff and defendant that relates to the contract
between them dated ____________, 20__.
Answer:
a. Meeting between plaintiff and defendant on or about ____________, 20__, at
defendant’s office, ____________ Street, ____________, Illinois. Also present: ____________,
defendant’s broker, of ____________ Street, ____________, Illinois;
b. Numerous telephone communications between plaintiff and defendant between
____________, 20__, and ____________, 20__, exact dates unknown;
c. Meeting between plaintiff and defendant on ____________, 20__; same place and
participants as in answer (a) above;
d. Closing on ____________, 20__, at ____________ Title and Trust Company,
____________ Street, ____________, Illinois. Same participants as in answer (a) above, along
with ____________ Title and Trust Company title officer ____________;
e. Copies of all written communications [will be] [have been] produced pursuant to Rule
33(d) of the Federal Rules of Civil Procedure.
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Investigation continues as to communications between and among plaintiff and persons
representing defendant.
______________________________________
By: ___________________________________
Attorney for Defendant
[If executed within the United States.] [NOTE: The unsworn declaration of a party representative
in federal cases is provided for by 28 U.S.C. §1746.]
I [declare] [certify] [verify] [state] under penalty of perjury as the duly authorized agent of
defendant herein that the above answers to interrogatories are true and correct.
By: ____________________

Title: _____________________

Date: __________________
[If executed outside the United States.]
I declare (or certify, verify, or state) under penalty of perjury under the laws of the United
States of America as the duly authorized agent of defendant herein that the above answers
to interrogatories are true and correct.
By: ____________________

Title: _____________________

Date: __________________

V.

[8.44] REQUESTS TO PRODUCE DOCUMENTS, ELECTRONICALLY
STORED INFORMATION, AND TANGIBLES AND REQUESTS FOR
ENTRY ON LAND

Fed.R.Civ.P. 34 historically governed the production of documents and other tangible items by
parties. Rule 34, as amended, also governs requests for and the production of electronically stored
information.
Requests to produce under Rule 34, like interrogatories, may be served only on parties.
Fed.R.Civ.P. 34(a). Thus, only a party may request production of any relevant document or ESI in
the “possession, custody, or control” of any other party. Fed.R.Civ.P. 34(a)(1). However,
nonparties may be required to produce these things by subpoena under Fed.R.Civ.P. 45.
Fed.R.Civ.P. 34(c).
In addition to the above requests for production, Rule 34(a)(2) allows parties to request access
to certain property and objects for the purposes of surveying, photographing, testing, or sampling
the property and objects.
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A. [8.45] Duty of Requesting Party
Fed.R.Civ.P. 34(b)(1)(A) requires the request for production to “describe with reasonable
particularity each item or category of items to be inspected.” Prior independent investigation and
answers to interrogatories usually provide the requesting party with sufficient knowledge to specify
the relevant items or categories of items.
Rule 34(b)(1)(C) allows the requesting party to “specify the form or forms in which
electronically stored information is to be produced.” There are typically three forms in which ESI
is produced in litigation: in “PDF” (personal document format) form; as a “TIFF” (tagged image
file format); or in the native format in which the information is stored.
Although a protective order under Fed.R.Civ.P. 26(c) will prevent abuse or reduce the burden
of unduly broad or vague requests, some frequently used requests are incurably objectionable.
B. Duty of Responding Party
1. [8.46] Written Responses
Fed.R.Civ.P. 34(b)(2) requires a response to be served within 30 days that states, “[f]or each
item or category, . . . that [either] inspection and related activities will be permitted as requested or
. . . [an] objecti[on] to the request, including the reasons.” Importantly, “if a request for production
is objectionable only in part, production should be afforded with respect to the unobjectionable
portions.” Advisory Committee Notes, 1993 Amendment, Fed.R.Civ.P. 34.
Fed.R.Civ.P. 26 includes a provision that electronically stored information from sources that
are not “reasonably accessible” because of undue burden or cost may not need to be produced
unless and until the requesting party files a motion to compel and the district judge compels the
production of the withheld ESI. Fed.R.Civ.P. 26(b)(2)(B). Hence, a litigant may want to consider
objecting to producing certain information, particularly data stored on computer backup tapes,
because it is not “reasonably accessible.” However, Rule 26(b)(2)(B) places the burden on the
responding party to demonstrate that the ESI is inaccessible. See IWOI, LLC v. Monaco Coach
Corp., No. 07-3453, 2011 WL 2038714 (N.D.Ill. May 24, 2011).
If the court determines that the requested electronic data is not “reasonably accessible,” the court
may nevertheless order that the responding party produce it but shift the cost of production — in
whole or in part — to the requesting party. See Clean Harbors Environmental Services, Inc. v. ESIS,
Inc., No. 09 C 3789, 2011 WL 1897213, *2 (N.D.Ill. May 17, 2011), citing Zubulake v. UBS
Warburg LLC, 216 F.R.D. 280, 284 (S.D.N.Y. 2003). In determining whether it is appropriate to
shift the cost of production to the requesting party, courts in the Seventh Circuit consider eight
factors:
1) the likelihood of discovering critical information; 2) the availability of such
information from other sources; 3) the amount in controversy as compared to the
total cost of production; 4) the parties’ resources as compared to the total cost of
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production; 5) the relative ability of each party to control costs and its incentive to do
so; 6) the importance of the issues at stake in the litigation; 7) the importance of the
requested discovery in resolving the issues at stake in the ligation; and 8) the relative
benefits to the parties of obtaining the information. 2011 WL 1897213 at *2.
2. [8.47] Actual Production
Fed.R.Civ.P. 34(b)(2)(E)(i) provides:
A party must produce documents as they are kept in the usual course of business or
must organize and label them to correspond to the categories in the request.
Thus, a responding party may not play “go fish” by shuffling documents and “deliberately [mixing]
critical documents with others in the hope of obscuring significance.” Advisory Committee Notes,
1980 Amendment, Subdivision (b), Fed.R.Civ.P. 34, quoting Report of the Special Committee for
the Study of Discovery Abuse, p. 22 (American Bar Association, 1977).
Fed.R.Civ.P. 34(b)(2)(E) further provides:
(ii) If a request does not specify a form for producing electronically stored
information, a party must produce it in a form or forms in which it is ordinarily
maintained or in a reasonably usable form or forms; and
(iii) A party need not produce the same electronically stored information in more than
one form.
Fed.R.Civ.P. 45(e)(1)(A) similarly provides that nonparties must produce documents as kept
in the ordinary course of business. The rule also requires the production of “electronically stored
information . . . in a form or forms in which it is ordinarily maintained or in a reasonably usable
form or forms.” Fed.R.Civ.P. 45(e)(1)(B).
C. [8.48] Inspection and Sampling of Tangibles and Land
In addition to obtaining documentary information, Fed.R.Civ.P. 34(a)(2) allows a party to file
a request “to permit entry onto designated land or other property possessed or controlled by the
responding party, so that the requesting party may inspect, measure, survey, photograph, test, or
sample the property or any designated object or operation on it.”
D. Sample Forms
1. [8.49] Prefatory Language for Request To Produce
[Caption]
____________, plaintiff herein, by its attorneys, pursuant to Rule 34 of the Federal Rules
of Civil Procedure, hereby requests ____________, defendant in this action, to produce the
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documents and electronically stored information described below at the offices of plaintiff’s
counsel, ____________, ____________ Street, ____________, Illinois, on ____________, 20__,
at _____ [a.m.] [p.m.].
COMMENT: Note that the prefatory language to a request to produce should specify the time and
place that production is required. This would be appropriate, of course, when seeking documents
or the inspection of smaller tangible items. In the case of voluminous documents, ESI, larger
tangibles, and entry on land, the prefatory language should be tailored accordingly.
2. [8.50] Definitions for Requests To Produce
The definitions for interrogatories in §8.37 above may also be used for requests to produce.
3. [8.51] Requests
A. Each document identified in the answers to plaintiff’s first set of interrogatories.
[COMMENT: In theory, if a thorough set of interrogatories preceded or was filed
contemporaneously with the document request, this would be the only request needed. It would be
unwise, however, to rely on this theory because unresolved objections or delays in answering the
interrogatories should not be allowed automatically to delay document production.]
B. Each document that relates to [describe the event or item].
C. Each written communication between ____________ and ____________ and each
document that relates thereto.
D. All intracompany memoranda that relate to the contract between plaintiff and
defendant entered ____________, 20__.
COMMENT: This request is appropriate when the requesting party has reason to believe that a
particular type of relevant document exists. Although such a document should be covered in the
more general request, a specific request leaves no doubt about what is being sought.
4. [8.52] Response
[Caption]
____________, defendant herein, by its attorneys, in response to the request for
production of documents filed by plaintiff herein, states as follows:
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Defendant has produced or agreed to produce copies of all the requested documents to
plaintiff’s counsel at a mutually convenient date and time prior to ____________, 20__.
______________________________________
By: ___________________________________
Attorney for Defendant
[COMMENT: This response is appropriate if there are no objections and copies of all the requested
documents are not burdensome to produce and transmit. If the documents are voluminous, a proper
general response would be as follows:
Defendant has agreed to produce for inspection and to make available for copying by
plaintiff all the documents requested at the office of defendant’s counsel at a mutually
convenient date and time prior to ____________, 20__.]
COMMENT: When the responding party has objections to some but not all of the document
requests, affirmative responses should be made on an item-by-item basis and the objection set forth
clearly as discussed in §8.53 below.
5. [8.53] Objection
Request No. __. [Set out the request in full.]
Defendant objects to plaintiff’s request No. _____ on the ground that it calls for disclosure
of attorney-client communications. [Describe communications by type of document, date, author,
recipients, and general subject matter.]
COMMENT: This objection is appropriate when the request specifies only documents that fall
within the privilege. If the request is broader and covers both nonprivileged and privileged
documents, parties generally list or describe the privileged documents by date, author, recipient,
and general subject matter and agree to produce the nonprivileged documents falling within the
category.

VI. [8.54] DEPOSITIONS
Although depositions may be oral (Fed.R.Civ.P. 30) or written (Fed.R.Civ.P. 31), the latter
method is rarely used by litigants. Oral depositions are considered the most useful discovery tool
because they
a. develop or lead to evidence or may be used as evidence;
b. require a witness to state his or her factual position on the record;
c. may obtain admissions;
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d. preserve testimonial evidence;
e. allow a conversational setting in which to obtain facts and test the merits of the case; and
f.

allow the examining lawyer to assess firsthand a witness’s appearance, credibility, and
demeanor.

While a skillful practitioner can make important use of depositions, the pitfalls for the
examining party include that depositions
a. can be very expensive, particularly if lengthy and in a location that is far from where the
attorney and client reside;
b. require thorough preparation because, without good cause, a party normally may not take
a witness’s deposition more than once;
c. if ill-timed, may lack the benefit of later acquired knowledge; and
d. if of a third party, may reveal evidence damaging to the examining party, which is now
memorialized and in some cases can be used as substantive evidence in motions and at a
trial.
A. [8.55] When and Whose Depositions Should Be Taken
Depositions ordinarily should not be taken until the examining party has had the benefit of
responses to interrogatories and document requests, as well as whatever other investigation is
available. The disadvantages of taking a deposition prematurely usually outweigh the advantages
gained by swift action.
When planning whom to depose initially, the skilled practitioner will choose those persons
whose testimony is most necessary:
1. the opposing party or key representatives of the opposing party;
2. occurrence witnesses;
3. nonparties who possess documents or important information not otherwise available; and
4. persons who are likely to be unavailable later or for trial (due to health, age, location, or
disposition).
The necessity of deposing other persons may become apparent as discovery progresses.
Fed.R.Civ.P. 30(a)(2)(A)(i) requires a party to obtain leave of court or written stipulation if
more than ten depositions are being taken.
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B. [8.56] Procedures: Notice of Deposition and Subpoena of Nonparties — Requirements,
Time, Place, Witness, and Method
The first step in the deposition process is a notice of deposition to opposing counsel. The notice
of deposition is a rather simple form that states the time, place, and person (or general description
of the person) to be deposed. Fed.R.Civ.P. 30(b)(1). Each of these elements is addressed by the
rules.
Parties may be compelled to attend a deposition pursuant to notice. Nonparties must be
subpoenaed pursuant to Fed.R.Civ.P. 45. Although parties also may be subpoenaed for deposition,
this procedure is used rarely because subpoenas, unlike deposition notices, must be served
personally on the witness.
Rule 45 deals with the scope and procedures for issuing subpoenas. The Advisory Committee
noted five reasons for its drastic revision in 1991:
(1) to clarify and enlarge the protections afforded persons who are required to assist
the court by giving information or evidence; (2) to facilitate access outside the
deposition procedure provided by Rule 30 to documents and other information in the
possession of persons who are not parties; (3) to facilitate service of subpoenas for
depositions or productions of evidence at places distant from the district in which an
action is proceeding; (4) to enable the court to compel a witness found within the state
in which the court sits to attend trial; (5) to clarify the organization of the text of the
rule. Advisory Committee Notes, 1991 Amendment, Purposes of Revision, Fed.R.Civ.P.
45.
Fed.R.Civ.P. 29 was amended to require court approval for parties stipulating to extend the
time provided in Fed.R.Civ.P. 33, 34, and 36 for responses to discovery only if they “would
interfere with dates set by the court for completing discovery, for hearing of a motion, or for trial.”
Advisory Committee Notes, 1993 Amendment, Fed.R.Civ.P. 29.
Rule 30(a)(2)(A) requires leave of court if the person to be examined by oral deposition is in
prison and if, without the written stipulation of the parties,
(i) the deposition would result in more than 10 depositions being taken under this rule
or Rule 31 by the plaintiffs, or by the defendants, or by the third-party defendants;
(ii) the deponent has already been deposed in the case; or
(iii) the party seeks to take the deposition before the time specified in Rule 26(d),
unless the party certifies in the notice, with supporting facts, that the deponent is
expected to leave the United States and be unavailable for examination in this country
after that time.
Rule 30(b)(3)(A) allows the party noticing a deposition to specify non-stenographic means of
recording. In addition to the method specified by the party noticing a deposition, Rule 30(b)(3)(B)
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allows a party, other than the one noticing the deposition, to arrange at its own expense for the
recording of the deposition using another method. Moreover, the Federal Rules of Civil Procedure
allow for a deposition to be video recorded as long as an intention to record a deposition is made a
part of a notice of deposition and the person in charge of recording complies with the provisions of
Rule 30(b)(5).
1. [8.57] Form and Issuance of Notices and Subpoenas
Subpoenas are required to include a statement of the rights and duties of witnesses that are set
forth in Fed.R.Civ.P. 45(d) and 45(e). Fed.R.Civ.P. 45(a)(1)(A)(iv). Notices of deposition for party
witnesses have no such requirement.
Rule 45(a)(3) provides: “The clerk must issue a subpoena, signed but otherwise in blank, to a
party who requests it. That party must complete it before service. An attorney also may issue and
sign a subpoena if the attorney is authorized to practice in the issuing court.”
2. [8.58] Time
Depositions may be taken at any time after commencement of the action, except a party must
get leave of court if the party “seeks to take the deposition before the time specified in Rule 26(d),
unless the party certifies in the notice, with supporting facts, that the deponent is expected to leave
the United States and be unavailable for examination in this country after that time.” Fed.R.Civ.P.
30(a)(2)(A)(iii).
The requirement of “reasonable written notice” in Rule 30(b)(1) means just that: notice should
allow sufficient time to prepare and, if appropriate, to travel. 7 MOORE’S FEDERAL PRACTICE
§30.20[2] suggests that a five-day notice is generally adequate, but the realities of modern practice
often require additional time.
However, shorter notice may suffice. In Natural Organics, Inc. v. Proteins Plus, Inc., 724
F.Supp. 50, 52 n.3 (E.D.N.Y. 1989), for example, the trial judge held that one day’s notice was
reasonable under the circumstances. The parties were on an expedited discovery schedule, the need
for the deposition arose suddenly, and the deposition was brief and telephonic. See also Green v.
Konica Minolta Business Solutions U.S.A., Inc., No. 11-CV 03745, 2012 U.S.Dist. LEXIS 76602,
**4 – 6 (N.D.Ill. June 4, 2012) (holding that eight days’ notice was reasonable under
circumstances).
When setting a deposition early in the litigation, the examining party would be wise to
remember the following provisions:
(A) Deposition Taken on Short Notice. A deposition must not be used against a party
who, having received less than 14 days’ notice of the deposition, promptly moved for
a protective order under Rule 26(c)(1)(B) requesting that it not be taken or be taken
at a different time or place — and this motion was still pending when the deposition
was taken.
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(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A deposition taken
without leave of court under the unavailability provision of Rule 30(a)(2)(A)(iii) must
not be used against a party who shows that, when served with the notice, it could not,
despite diligent efforts, obtain an attorney to represent it at the deposition.
Fed.R.Civ.P. 32(a)(5).
Moreover, C.D.Ill. Local Rule 30.1 requires counsel to “make a good faith effort to coordinate
with all opposing counsel the scheduling of a time that is mutually convenient to all opposing
counsel and the parties.” By signing and serving the deposition notice, counsel certifies that he or
she has complied with this local rule. Id.
3. [8.59] Place
Depositions of local persons in local lawsuits generally pose little problem and usually are
taken at the examining attorney’s office. Controversy may arise, however, when the witness is not
so conveniently located. The procedure varies depending on the capacity of the witness:
a. A plaintiff generally is required to be available for deposition in the forum district in which
the plaintiff commenced the action. See 7 MOORE’S FEDERAL PRACTICE §30.20[1][b][ii]. See
also 8A Charles Alan Wright et al., FEDERAL PRACTICE AND PROCEDURE §2112 (3d ed.
1998). Nevertheless, a plaintiff may seek a protective order under Fed.R.Civ.P. 26(c) to relieve any
undue hardship, particularly if the plaintiff had no real choice in the forum.
b. A defendant generally is not required to appear for deposition outside his or her home
district, although this too may be altered by an appropriate protective order.
c. A nonparty witness must be served with a subpoena under Fed.R.Civ.P. 45(d)(3)(A)(ii),
which provides that the court can quash or modify any subpoena that calls for a nonparty witness
to travel more than 100 miles from where the party lives, works, or regularly transacts business in
person.
According to Rule 45, a witness may be subpoenaed to a deposition anywhere within 100 miles
from the place in which the person resides, is employed, or transacts business in person.
Rule 45(a)(1) allows attorneys to subpoena a nonparty to produce tangibles or permit inspection
of premises without having to appear at a deposition. Advisory Committee Notes, 1991
Amendment, Subdivision (a), Fed.R.Civ.P. 45. If additional documents are needed, a subsequent
subpoena may be issued to the same party. Id. Note also that Rule 45(a)(1) permits a subpoena that
requires a nonparty to produce electronically stored information.
Under Rule 45, a nonparty witness is subject to the same scope of production of materials as
persons who are parties under Fed.R.Civ.P. 34. Id. This includes documents that are under the
nonparty’s control regardless of whether the materials are located within the district or within the
territory where the subpoena can be served. See, e.g., Alliance Healthcare Services, Inc. v.
Argonaut Private Equity, LLC, 804 F.Supp.2d 808, 813 (N.D.Ill. 2011) (holding that “Rule 45
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permits the court to require [a] person or entity produce records pursuant to a subpoena even if they
are not physically located in the District which Rule 45 permits the subpoena to be served”), citing
Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404, 412 (3d Cir. 2004).
Fed.R.Civ.P. 28(b) provides that depositions may be taken in a foreign country pursuant to any
applicable treaty or convention and that depositions may be taken pursuant to a letter of request,
regardless of whether it is captioned a “letter rogatory.”
4. [8.60] Persons To Be Deposed
Generally any person, party, or nonparty may be deposed. There are, however, some
exceptional categories of persons that require leave of court before they may be deposed.
Fed.R.Civ.P. 30(a) and 31(a) govern depositions of prison inmates. In Miller v. Bluff, 131
F.R.D. 698, 700 (M.D.Pa. 1990), the plaintiff was an inmate, and the defendant took his deposition
prior to obtaining leave of the court. The court sua sponte granted leave to depose, stating that
because the plaintiff commenced the litigation, the defendant was entitled to depose him.
Although the notice of deposition usually specifies the deponent by name and address, there
are two exceptions:
a. Rule 30(b)(1) provides that when a deponent’s name is unknown, the notice may set forth
“a general description sufficient to identify the person or the particular class or group to which the
person belongs.”
b. Rule 30(b)(6) provides that if the deponent is a public or private corporation, partnership,
association, or governmental agency, the notice or subpoena must
describe with reasonable particularity the matters for examination. The named
organization must then designate one or more officers, directors, or managing agents,
or designate other persons who consent to testify on its behalf; and it may set out the
matters on which each person designated will testify.
This provision allows the corporation to choose the witness it wishes to present, although further
witnesses may be deposed by the examining party.
5. [8.61] Method of Conducting Deposition
Having decided the who, when, and where of the deposition, the parties must decide the how.
This may be done by stipulation or by court order on motion.
a. [8.62] Stenographic Reporting by Court Reporter
A deposition should be taken by a certified court reporter who, as a notary public, is authorized
to administer oaths. No stipulation or court order is required to employ this method. Fed.R.Civ.P.
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28 prescribes the qualifications of persons before whom depositions may be taken within the United
States and foreign countries, and it should be consulted if any issue arises as to the qualifications
of the court reporter. Note that any objection to the reporter’s qualifications must be made at once
or will be waived. Fed.R.Civ.P. 32(d)(2).
Although some court reporters commonly record the deposition to ensure the accuracy of the
transcript, this audio recording (unless otherwise stipulated as discussed in §8.65 below) does not
constitute part of the transcript.
b. [8.63] Innovative Techniques
Even though the vast majority of depositions are taken by stenographic means, as discussed in
§§8.64 – 8.66 below, the Federal Rules of Civil Procedure allow, and indeed encourage, the use of
other methods.
(1)

[8.64] Depositions without a court reporter

Fed.R.Civ.P. 29(a) provides that unless the court orders otherwise, the parties may stipulate
that “a deposition may be taken before any person, at any time or place, on any notice, and in the
manner specified — in which event it may be used in the same way as any other deposition.” As
amended, Rule 29 no longer requires parties to stipulate in writing regarding discovery procedures.
See 6 MOORE’S FEDERAL PRACTICE §29.05[1]. However, “counsel are advised to reduce all
stipulations to writing to avoid later disputes as to precisely what, if anything, was the subject of
the stipulation.” Id. Thus, the parties may stipulate that the deposition be taken by a person who is
not a notary public or court reporter, that no transcript be made, or that the transcript be nonverbatim.
(2)

[8.65] Electronic depositions

Fed.R.Civ.P. 30(b)(3)(A) provides:
The party who notices the deposition must state in the notice the method for recording
the testimony. Unless the court orders otherwise, testimony may be recorded by
audio, audiovisual, or stenographic means. The noticing party bears the recording
costs. Any party may arrange to transcribe a deposition.
Objections, signing, corrections, and certification are handled by a separate written instrument.
This method allows the audiovisual or audio recording of depositions. Note that the parties may
avoid by stipulation the necessity of employing a notary to administer the oath.
All depositions must be recorded by an officer appointed or designated under Fed.R.Civ.P. 28.
Fed.R.Civ.P. 30(b)(5)(A). Depositions taken by non-stenographic means begin with a statement by
the officer that must include the officer’s name, the date and time of the deposition, and the name
of the deponent “at the beginning of each unit of the recording medium.” Fed.R.Civ.P. 30(b)(5)(B).
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Rule 30(b)(5)(B) further provides that “[t]he deponent’s and attorneys’ appearance or
demeanor must not be distorted through recording techniques.” Id. The officer shall state for the
record when the deposition is concluded and will state any stipulations made by the parties
regarding custody of the recordings, exhibits, or other pertinent matters. Fed.R.Civ.P. 30(b)(5)(C).
These provisions were added to provide basic assurance of the “utility and integrity of recordings”
taken by other than stenographic means. Advisory Committee Notes, 1993 Amendment,
Subdivision (b), Fed.R.Civ.P. 30.
(3)

[8.66] Telephone depositions

Fed.R.Civ.P. 30(b)(4) permits a deposition to be taken by “telephone or other remote means”
when agreed to by the parties or authorized by the court. All other rules apply, allowing the parties
to stipulate the recording of a deposition by electronic means or by stenographic transcription. The
deposition is considered to be taken in the district and place where the deponent answers the
questions. Id. This technique can save substantial travel expenses and is most appropriate when the
questions are few or simple and there are no significant documentary exhibits.
6. [8.67] Document Production in Connection with Depositions
Depositions of parties or nonparties may be accompanied by a document production, although
it is generally best to request document production prior to the deposition pursuant to Fed.R.Civ.P.
34. In the case of parties, Fed.R.Civ.P. 30(b)(2) provides:
The notice to a party deponent may be accompanied by a request under Rule 34 to
produce documents and tangible things at the deposition.
In the case of nonparties, Fed.R.Civ.P. 45 governs the subpoena duces tecum, which requires
the witness to produce documents. For both parties and nonparties, Rule 45(d)(2)(B) allows parties
to object to discovery orders. The issuing party must obtain a court order to inspect and copy the
materials. With respect to the notice of deposition, Rule 30(b)(2) provides:
If a subpoena duces tecum is to be served on the deponent, the material designated
for production, as set out in the subpoena, must be listed in the notice or in an
attachment.
The general practice is to attach a full copy of the subpoena to the notice of deposition. See §8.85
below for a sample form of a notice of deposition.
In Contardo v. Merrill Lynch, Pierce, Fenner & Smith, 119 F.R.D. 622, 624 (D.Mass. 1988),
the court ruled that a Rule 45 subpoena duces tecum may not be used to obtain an opposing
corporate party’s documents from an employee of the corporation.
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7. Conduct of the Deposition
a. [8.68] Beginning the Deposition
Unless otherwise stipulated or ordered, the deposition is begun by the court reporter taking the
oath of the witness and the parties reciting any stipulations appropriate to the taking of the
deposition (e.g., reserving certain objections).
The actual examination and cross-examination may “proceed as they would at trial under the
Federal Rules of Evidence.” Fed.R.Civ.P. 30(c)(1). This provision is a bit inaccurate. For example,
cross-examination at a deposition is not limited to the scope of direct examination (8A Wright,
FEDERAL PRACTICE AND PROCEDURE §2113) as is cross-examination at trial, unless
otherwise ordered. See Fed.R.Evid. 611(b). Moreover, like all discovery, depositions need meet
only the relevancy standard of Fed.R.Civ.P. 26(b)(1), not the stricter evidentiary standard of
Fed.R.Evid. 401. The latter standard will be applied only to deposition testimony submitted to the
court as evidence.
Fed.R.Civ.P. 30(c), which governs examination and cross-examination of witnesses at a
deposition, expressly states that the Federal Rules of Evidence apply except for Fed.R.Evid. 103
and 615. Fed.R.Evid. 615 relates to the exclusion of other potential deponents from a deposition.
Exclusion can be obtained by order of the court under Fed.R.Civ.P. 26(c). Fed.R.Evid. 103 relates
to rulings on evidence that is elicited in a courtroom setting and therefore is not generally applicable
to depositions.
Questions should be concise and precise. Copies of exhibits should be provided to opposing
counsel to expedite the proceeding.
b. [8.69] Objections
Strategies and content of examination generally are beyond the scope of this chapter.
Objections are not.
Objections must be noted on the record, and evidence objected to shall be “taken subject to any
objection.” Fed.R.Civ.P. 30(c)(2). Often, only objections to the form of the question need be made
on record at a deposition in order to allow the examining party the opportunity to rephrase or correct
any error. Objections based on relevance, hearsay, and other technicalities are reserved for trial.
Fed.R.Civ.P. 32(d)(3) governs this practice:
(A) Objection to Competence, Relevance, or Materiality. An objection to a deponent’s
competence — or to the competence, relevance, or materiality of testimony — is not
waived by a failure to make the objection before or during the deposition, unless the
ground for it might have been corrected at that time.
(B) Objection to an Error or Irregularity. An objection to an error or irregularity at an
oral examination is waived if:
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(i) it relates to the manner of taking the deposition, the form of a question or
answer, the oath or affirmation, a party’s conduct, or other matters that might
have been corrected at that time; and
(ii) it is not timely made during the deposition.
(C) Objection to a Written Question. An objection to the form of a written question
under Rule 31 is waived if not served in writing on the party submitting the question
within the time for serving responsive questions or, if the question is a recrossquestion, within 7 days after being served with it.
As discussed in §§8.70 and 8.71 below, there are certain types of questions that justify counsel
instructing a defending party’s witness not to answer.
(1)

[8.70] Questions calling for privileged information

Because a privilege is waived once the content of the privileged communication is revealed,
the attorney defending a witness or party asserting the privilege may instruct the witness not to
answer a question calling for privileged information. See §§8.7 – 8.20 above for discussion of
privilege and work product. Indeed, the witness may refuse to answer such a question without any
instruction. Although the witness or his or her attorney could stop the deposition and move the
court to limit the examination under Fed.R.Civ.P. 30(d), when a party wishes to assert a privilege,
the instruction not to answer is usually more appropriate because it preserves the record and allows
the examination to continue as to other matters.
(2)

[8.71] Questions calling for wholly irrelevant material

If the examining party goes far afield, exceeding the breadth of Fed.R.Civ.P. 26(b)(1), an
objection may and should be made on the record. If the objectionable questioning continues or if
the irrelevant information sought is embarrassing or confidential, the witness may be instructed not
to answer. The attorney so instructing must be extremely cautious because, in effect, the attorney
is taking it on himself or herself to rule on the propriety of the opponent’s conduct in an area
accorded great liberality by the rules and the courts.
c. [8.72] Motion To Terminate or Limit Examination
Fed.R.Civ.P. 30(d)(3)(A) allows an objecting party or deponent to suspend the deposition on
demand for purposes of filing a motion to terminate or limit the scope and manner of taking the
deposition. Such a motion would seek a protective order under Fed.R.Civ.P. 26(c). The moving
party must show that the examination “is being conducted in bad faith or in a manner that
unreasonably annoys, embarrasses, or oppresses the deponent or party.” Fed.R.Civ.P. 30(d)(3)(A).
Under Rule 26(c), limitations may prohibit inquiry into certain matters, protect confidential
information, or compel payment of costs.
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Due to the cumbersome procedure required by Rule 30(d) and the requirements of good-faith
efforts to resolve discovery disputes (see Fed.R.Civ.P. 37(a)), Rule 30(d) is rarely used. The better
practice is to define the areas of dispute on the record at the deposition and proceed with the
remaining examination.
Fed.R.Civ.P. 30(c)(2) requires that any objections to evidence during a deposition “be stated
concisely in a nonargumentative and nonsuggestive manner.” Further, a party may instruct a
deponent “not to answer only when necessary to preserve a privilege, to enforce a limitation ordered
by the court, or to present a motion under Rule 30(d)(3).” Id.
Rule 30(d)(1) limits the time permitted for conducting a deposition to one day of seven hours.
Rule 30(d)(1), however, also allows for additional time “if needed to fairly examine the deponent
or if the deponent, another person, or any other circumstances impedes or delays the examination.”
If the court finds such a delay or other conduct that has frustrated the fair examination, sanctions
may be imposed. Fed.R.Civ.P. 30(d)(2).
d. [8.73] Concluding the Deposition — Transcription
If the deponent or a party so requests before completion of the deposition, the deponent will
have 30 days after the transcript or recording becomes available to review the transcript or
recording and, if there are changes in form or substance, to sign a statement reciting these changes
and the reasons given by the deponent for making them. Fed.R.Civ.P. 30(e)(1). See §8.74 below.
The court officer must indicate in the certificate required under Rule 30(f)(1) whether this review
was requested and must append any of the deponent’s changes during the period allowed.
Fed.R.Civ.P. 30(e)(2). Copies of the transcript or recording shall be furnished to any party or the
deponent upon payment of reasonable charges. Fed.R.Civ.P. 30(f)(3).
8. Procedure After Transcription
a. [8.74] Changing and Signing the Transcript
As mentioned in §8.73 above, Fed.R.Civ.P. 30(e) allows the examination and reading by the
deponent of the transcript, if requested. Rule 30(e) also allows the deponent to cause the court
reporter to make any desired change in form or substance on the deposition transcript, giving the
reasons for any such changes. Both the original and altered versions (along with the reasons for
changes) are admissible at the trial. Moreover, substantial changes may be grounds for reopening
depositions. 8A Wright, FEDERAL PRACTICE AND PROCEDURE §2118. In Combs v.
Rockwell International Corp., 927 F.2d 486, 488 (9th Cir. 1991), the court dismissed the plaintiff’s
case as a sanction for falsifying a deposition. The plaintiff had given his attorney permission to
make any changes, and the attorney made 36 material changes to the transcript. The plaintiff signed
a statement that he had reviewed and made the changes to the document when he had done neither.
Under Rule 30(e), review and signature of a deponent are required only if requested by a
deponent or a party before completion of the deposition. If requested, the deponent shall have 30
days for review after being notified that a transcript or recording is available.
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b. [8.75] Certifying and Delivering the Transcript
Fed.R.Civ.P. 30(f) prescribes the method by which the officer (court reporter) certifies and
delivers the deposition transcript. Rule 30(f)(2) provides that, if requested by any party, all
documents produced at a deposition must be marked for identification and annexed to the
deposition. Copies may be substituted at the option of the person producing the documents. Rule
30(f)(4) states that the “party who files the deposition must promptly notify all other parties of the
filing.” In practice, however, the court reporter often prepares and serves this notice.
N.D.Ill. Local Rule 26.3 and C.D.Ill. Local Rule 26.3 forbid the filing of deposition transcripts.
However, C.D.Ill. Local Rule 26.3(C) provides that “[a]ny motion filed under Fed. R. Civ. P. 26(c)
or 37 shall be accompanied by the relevant portions of discovery material relied upon or in dispute.”
The Southern District also forbids the filing of deposition transcripts with the court except when
any part of the deposition will be “used at trial” or is necessary to a pretrial motion that might result
in a final order on any issue. S.D.Ill. Local Rule 26.1(b)(4). In those cases, any portions used must
be filed with the motion or at the outset of the trial.
Fed.R.Civ.P. 30(f)(1) requires the officer to send the deposition transcript “to the attorney who
arranged for the transcript or recording” unless otherwise ordered by the court. Rule 30(f)(3)
requires the officer to retain stenographic notes or a copy of the recording of any deposition,
depending on the method used, unless otherwise ordered by the court or agreed to by the parties.
9. [8.76] Failure To Attend or To Serve Subpoenas
Fed.R.Civ.P. 30(g) is clear and concise:
A party who, expecting a deposition to be taken, attends in person or by an attorney
may recover reasonable expenses for attending, including attorney’s fees, if the
noticing party failed to:
(1) attend and proceed with the deposition; or
(2) serve a subpoena on a nonparty deponent, who consequently did not attend.
Therefore, the examining party should confirm deposition dates with adversaries and witnesses and
be sure to notify them of any changes.
C. [8.77] Depositions on Written Questions
Fed.R.Civ.P. 31 prescribes the procedure for taking depositions of parties and nonparties on
written questions propounded by a court reporter or other appointed officer. This procedure is
succinctly set forth in Rule 31, but it is used rarely due to its cumbersome nature and the lack of
most of the advantages gained by oral depositions (e.g., the ability to ask follow-up questions).
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D. [8.78] Uses of Depositions
At the trial or in a preliminary proceeding such as a motion for summary judgment, all or any
part of a deposition (as far as admissible under rules of evidence, which are to be applied as though
the witness was then present and testifying, thereby eliminating the hearsay objection to the
witness’s testimony) may be used against any party who was present or represented at the taking
of the deposition or who had notice thereof. Fed.R.Civ.P. 32(a).
1. [8.79] Impeachment
A deposition may be used by any party for the purpose of contradicting or impeaching the
testimony of a deponent who testifies as a witness or for any other purpose permitted by the Federal
Rules of Evidence. Fed.R.Civ.P. 32(a)(2).
2. [8.80] Admissions
The deposition of a party or a deponent who was an officer, director, managing agent, or person
designated to testify on behalf of a corporation, partnership, or similar entity at the time the
deposition was taken may be used by an adverse party for any purpose. Fed.R.Civ.P. 32(a)(3). The
most frequent application of this doctrine lies in the use of deposition testimony as an admission
by a party.
3. [8.81] Unavailability of Deponent
In Illinois state courts, a deposition of a nonparty witness may be used in place of the witness
at the trial only if the deposition was noticed as an evidence deposition. Illinois Supreme Court
Rule 212(b). In federal courts, however, there is no distinction between discovery depositions and
evidence depositions.
Fed.R.Civ.P. 32(a)(4) provides that any deposition of a witness, regardless of whether the
witness is a party, may be used by any party for any purpose if the court finds at the time of trial
that any of the following apply:
a. The witness is dead.
b. The witness is at a distance greater than 100 miles from the place of trial or is outside the
United States, unless it appears that the witness’s absence was procured by the party offering the
deposition.
c. The witness cannot attend or testify because of age, illness, infirmity, or imprisonment.
d. The party offering the deposition could not procure the witness’s attendance by subpoena,
though the court can refuse to admit the deposition testimony of a witness if the offering party has
not been diligent in procuring the attendance of a witness with a subpoena. See Thomas v. Cook
County Sheriff’s Department, 604 F.3d 293, 308 (7th Cir. 2009) (holding that district court did not
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err by permitting party to introduce unavailable witness’s deposition testimony when party, inter
alia, issued two subpoenas compelling witness’s attendance at trial and employed private
investigator to bring witness to court).
e. Exceptional circumstances makes it desirable — in the interest of justice and with due
regard to the importance of live testimony in open court — to permit the deposition to be used.
4. [8.82] Use of Only a Portion of Deposition
If only a part of a deposition is offered in evidence by a party, an adverse party may require the
offering party to introduce any other part that, in fairness, should be considered. Fed.R.Civ.P.
32(a)(6). Many judges require the parties to designate in a pretrial order portions of depositions to
be read into the record at trial.
5. [8.83] Substitution of Parties
Substitution of parties pursuant to Fed.R.Civ.P. 25 as a result of death generally does not affect
the right to use depositions previously taken. Fed.R.Civ.P. 32(a)(7). Moreover, all depositions taken
in a prior action brought by the same parties (or their representatives or successors) and involving
the same subject may be used in the later action as if taken in that case. Fed.R.Civ.P. 32(a)(8).
6. [8.84] Objection to Admissibility
Fed.R.Civ.P. 32(b) provides that “an objection may be made at a hearing or trial to the
admission of any deposition testimony that would be inadmissible if the witness were present and
testifying.” The only exceptions are objections to the form of questions or errors and irregularities
covered by Rule 32(d)(3) and those concerning foreign depositions by letters rogatory as provided
by Fed.R.Civ.P. 28(b).
E. [8.85] Sample Form of Notice of Deposition
[Caption]
TO:
DEPONENT:
You are hereby notified that, pursuant to the provisions of the Federal Rules of Civil
Procedure, the undersigned will take the deposition of the above-named deponent before a
notary public or any other duly authorized officer at ____________ Street, ____________,
Illinois, on the _____ day of ____________, 20__, at _____ [a.m.] [p.m.]
[If the notice is for the deposition of an adverse party or a managing agent of an adverse party, add
the following statement:]
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You are hereby further notified pursuant to the Federal Rules of Civil Procedure that
you are by this notice required to have the deponent present at the date, time, and place stated
for oral examination.
Deponent is required to produce at deposition the documents listed in the attached
addendum.
______________________________________
By: ___________________________________
Attorney for ____________________________
COMMENT: An attachment requesting documents should conform to Fed.R.Civ.P. 34. If the
notice of deposition is for a third party who is being subpoenaed, the notice of deposition should
refer to the attached subpoena duces tecum. Of course, if the notice of deposition seeks only a few
specific documents, they should be set forth on the face of the notice rather than in an attached
addendum.

VII. [8.86] PHYSICAL AND MENTAL EXAMINATIONS
Unlike most other forms of discovery, a party does not have a right to conduct a physical or
mental examination without first obtaining a court order or an agreement by the person to be
examined. Fed.R.Civ.P. 35 governs this procedure.
A. [8.87] Standard for Compelling Examination
Fed.R.Civ.P. 35(a)(1) provides that the court “may order a party whose mental or physical
condition — including blood group — is in controversy to submit to a physical or mental
examination by a suitably licensed or certified examiner.” The court may order an examination
“only on motion for good cause and on notice to all parties and the person to examined.”
Fed.R.Civ.P. 35(a)(2)(A).
The standards for ordering an examination were set forth by the Supreme Court in
Schlagenhauf v. Holder, 379 U.S. 104, 13 L.Ed.2d 152, 85 S.Ct. 234 (1964). The Schlagenhauf
Court held that the requirements that the physical or mental condition be “in controversy” and that
the moving party show “good cause”
are not met by mere conclusory allegations of the pleadings — nor by mere relevance
to the case — but require an affirmative showing by the movant that each condition
as to which the examination is sought is really and genuinely in controversy and that
good cause exists for ordering each particular examination. 85 S.Ct. at 242 – 243.
These requirements are easily met in a personal injury case in which the plaintiff is claiming
permanent injuries or when a witness’s physical ability (e.g., eyesight) or mental capacity is
relevant to testimonial accuracy or is an alleged cause of the occurrence.
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In many cases, counsel will agree on the propriety of the medical examination and may enter a
stipulation under Fed.R.Civ.P. 29. In such a case, the procedures discussed in §§8.88 – 8.93 below
will be agreed on without the necessity of court intervention.
B. [8.88] The Examiner
Fed.R.Civ.P. 35(a)(1) requires the mental or physical examination of a party to be conducted
by a “suitably licensed or certified examiner.” Rule 35 authorizes the court to “assess the credentials
of the examiner to assure that no person is subjected to a court-ordered examination by an examiner
whose testimony would be of such limited value that it would be unjust to require the person to
undergo the invasion of privacy associated with the examination.” Advisory Committee Notes,
1991 Amendment, Fed.R.Civ.P. 35.
C. [8.89] Time, Place, and Type of Examination
Fed.R.Civ.P. 35(a)(2)(B) requires a trial judge, in any order granting an examination, to
“specify the time, place, manner, conditions, and scope of the examination, as well as the person
or persons who will perform it.”
D. [8.90] Exchange of Examiner’s Report
Fed.R.Civ.P. 35(b) governs the disclosure of the examiner’s report and allows the examined
person or the party against whom the order is made the right to obtain a copy of the examiner’s
findings. The report shall contain the results of all tests (e.g., X-rays and cardiograms), diagnoses,
and conclusions, together with reports of earlier examinations of the same condition.
After this report is furnished to the examined party, the party who caused the examination is
entitled to receive from the party against whom the order of examination was made “like reports of
all earlier or later examinations of the same condition. But those reports need not be delivered by
the party with custody or control of the person examined if the party shows that it could not obtain
them.” Fed.R.Civ.P. 35(b)(3). The testimony of any examiner who fails or refuses to make a report
may be excluded at the trial. Fed.R.Civ.P. 35(b)(5).
E. [8.91] Waiver of Privilege on Obtaining Report
Fed.R.Civ.P. 35(b)(4) provides that the party who obtains a report or takes the deposition of
the examiner “waives any privilege it may have — in that action or any other action involving the
same controversy — concerning testimony about all examinations of the same condition.”
F. [8.92] Relation of Fed.R.Civ.P. 35 to Other Discovery Devices
Fed.R.Civ.P. 35(b)(6) (previously Rule 35(b)(3)) was added in 1970 to clarify that medical
examination reports may be obtained by other discovery devices. Thus, Rule 35 is not preemptive;
Fed.R.Civ.P. 34 (document requests), Fed.R.Civ.P. 30 and 31 (depositions), and Fed.R.Civ.P. 26
(procedures for obtaining expert opinions) also may be employed. Rule 35 is necessary, however,
if the reports sought are privileged.
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G. [8.93] Sanctions
The sanctions applying to Fed.R.Civ.P. 35 differ somewhat from those applying to other forms
of discovery. Thus, Fed.R.Civ.P. 37(b)(2)(B) provides that in the event a party fails to produce
another person for examination after an order is entered, the normal range of sanctions will not be
imposed if the party failing to comply “shows that it cannot produce the other person.” In Sloane
v. Thompson, 128 F.R.D. 13, 15 (D.Mass. 1989), dismissal of the case was found to be the
appropriate sanction when the plaintiff’s theory of damages was based on her health and she was
capable of but refused to comply with the court’s order to appear for an examination. For a full
discussion of enforcement of discovery rights and sanctions, see §§8.116 and 8.117 below.
H. Sample Forms
1. [8.94] Motion for Order Compelling Physical and/or Mental Examination
[Caption]
MOTION FOR ORDER COMPELLING
[PHYSICAL] [MENTAL] EXAMINATION
____________, plaintiff herein, by [his] [her] attorney, moves the court pursuant to Rule
35 of the Federal Rules of Civil Procedure to order ____________ to appear at the offices of
____________ at a time and day certain for purposes of [physical] [mental] examination. In
support of this motion, plaintiff states as follows:
[State the “good cause” for the order and explain why the condition of the party to be examined is
“in controversy,” pursuant to Rule 35.]
2. [8.95] Order Compelling Physical and/or Mental Examination
[Caption]
ORDER
This matter coming on to be heard, pursuant to Rule 35 of the Federal Rules of Civil
Procedure, on the motion of plaintiff for a physical examination of ____________, all parties
and [the person to be examined] being given notice of said motion, and the court finding that
plaintiff has shown good cause for the examination and that [identify the condition] is in
controversy in this action,
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IT IS HEREBY ORDERED:
____________ shall appear for a [physical] [mental] examination by ____________ on
____________, 20__, at _____ [a.m.] [p.m.], to be examined [identify the type of examination by
nature and scope].
Date ____________, 20__

ENTER
______________________________________
Judge

VIII. [8.96] REQUESTS FOR ADMISSION
A request for admission, explicitly permitted by Fed.R.Civ.P. 36, is not a true “discovery”
device because such a request seeks an admission of facts presumably known by the requesting
party. Requests for admission may be served only on a party to the action and may be used as
judicial admissions (as opposed to evidentiary admissions) only in connection with the action in
which they are served. These requests serve a useful function in narrowing and defining the issues
for trial.
A. [8.97] Filing Requests
S.D.Ill. Local Rule 26.1(b)(1) requires requests for admissions and responses to those requests
to be filed with the court and to be served on “other counsel or parties.” Conversely, N.D.Ill. Local
Rule 26.3 and C.D.Ill. Local Rule 26.3 prohibit the filing of requests for admission and responses
thereto unless needed for trial, pretrial motion, or appeal.
B. [8.98] Time
For a request for admission, the time under Fed.R.Civ.P. 26(d) for beginning discovery is
invoked unless otherwise ordered by the court. Responses are due within 30 days after service of
the requests unless otherwise ordered by the court or agreed by the parties, subject to Fed.R.Civ.P.
29. Fed.R.Civ.P. 36(a)(3).
C. [8.99] Purposes of Requests for Admission
The purposes of requests for admission are succinctly stated in the Advisory Committee Notes
to the 1970 Amendment, which substantially changed Fed.R.Civ.P. 36:
Rule 36 serves two vital purposes, both of which are designed to reduce trial time.
Admissions are sought, first to facilitate proof with respect to issues that cannot be
eliminated from the case, and secondly, to narrow the issues by eliminating those that
can be.
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D. [8.100] Scope of Requests
A party may seek the admission “for purposes of the pending action only, [of] the truth of any
matters within the scope of Rule 26(b)(1) relating to: (A) facts, the application of law to fact, or
opinions about either; and (B) the genuineness of any described document.” Fed.R.Civ.P. 36(a)(1).
Thus, requests to admit must meet only the relevancy test of Fed.R.Civ.P. 26, not the test of
Fed.R.Evid. 401. The court will determine at trial whether the admissions can be introduced.
Rule 36(a) allows requests to seek admissions of “opinions of fact or of the application of law
to fact.” Advisory Committee Notes, 1970 Amendment, Subdivision (a), Fed.R.Civ.P. 36.
Examples of such “mixed” questions include
1. the existence of an agency, employment, or a contractual relationship;
2. whether an employee acted within the scope of employment; and
3. whether premises or instrumentalities were under the control of a party.
E. [8.101] Form of Requests
Fed.R.Civ.P. 36(a)(2) provides: “Each matter must be separately stated.” Thus, requests should
be concise and directed to a specific issue capable of being admitted without further explanation.
F. [8.102] Responding to Requests for Admission
The responding party to a request for admission has five options: (1) not respond at all; (2)
answer the request by admitting or denying the request; (3) object to the entirety of the request; (4)
object in part to the request and respond to the remaining part; or (5) state why he or she cannot
respond to the request. All responses must be in writing, signed by the party or the attorney, and,
in the Southern District, filed with the court. S.D.Ill. Local Rule 26.1(b)(1). Each type of response
is expressly governed by Fed.R.Civ.P. 36. “A matter is admitted unless, within 30 days after being
served, the party to whom the request is directed serves on the requesting party a written answer or
objection addressed to the matter and signed by the party or its attorney.” Fed.R.Civ.P. 36(a)(3).
However, the requesting party may seek a shorter time for responding, and the responding party,
on the other hand, may seek to extend the 30-day response period. “A shorter or longer time for
responding may be stipulated to under Rule 29 or be ordered by the court.” Id.
1. [8.103] Failure To Respond Will Constitute Admission
Fed.R.Civ.P. 36(a)(3) provides that the matter of which a request is made “is admitted
unless . . . the party to whom the request is directed serves on the requesting party a written answer
or objection addressed to the matter.” The responding party, therefore, must serve either a
substantive response or a written objection to a request in order to avoid admitting the requested
matter.
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Any admission under Rule 36, including admissions arising out of a failure to timely respond,
can serve as the factual basis for summary judgment. The proper procedure for withdrawing or
modifying an admission is by motion pursuant to Rule 36(b). In United States v. Kasuboski, 834
F.2d 1345, 1350 (7th Cir. 1987), the Seventh Circuit held that a party could not contradict
admissions it “made” through the failure to respond to a Rule 36 request by filing affidavits and
referring to deposition testimony that was inconsistent with those admissions.
2. [8.104] Objections
Fed.R.Civ.P. 36(a)(5) provides that litigants shall state the reasons for each particular objection.
Objections typically are based on the contention that the request calls for privileged material, is
oppressive, or is wholly irrelevant to the action.
The responding party should exercise caution, especially if an objection is based on a ground
other than privilege (which must be asserted at the first opportunity (see §8.8 above)), because of
the sanctions under Fed.R.Civ.P. 37(c) that specifically apply to responses to requests for
admission. See §8.117 below regarding sanctions. If requests appear overly burdensome or
irrelevant, counsel may seek a protective order under Fed.R.Civ.P. 26(c) rather than rely solely on
an objection.
In addition, Fed.R.Civ.P. 36(a)(5) provides another cautionary note:
The grounds for objecting to a request must be stated. A party must not object solely
on the ground that the request presents a genuine issue for trial.
Thus, merely because a matter is in contest is no ground for an objection.
3. [8.105] Answers
Fed.R.Civ.P. 36(a)(4) provides that when a party intends to deny a matter, “the answer must
specifically deny [the matter]. . . . A denial must fairly respond to the substance of the matter; and
when good faith requires that a party qualify an answer or deny only a part of a matter, the answer
must specify the part admitted and qualify or deny the rest.” If the responding party considers a
request to contain multiple matters, the party should specify the particular matters to which the
party admits and the distinct matters to which the party denies, using the language of the request as
much as possible. Moreover, a party who is not in a position to admit or deny a request for an
admission after a reasonable inquiry must specifically say so: “The answering party may assert lack
of knowledge or information as a reason for failing to admit or deny only if the party states that it
has made reasonable inquiry and that the information it knows or can readily obtain is insufficient
to enable it to admit or deny.” Fed.R.Civ.P. 36(a)(4).
G. [8.106] Enforcement Procedures
Fed.R.Civ.P. 36(a)(6) is clear: The burden of moving “to determine the sufficiency of an
answer or objection” is on the party requesting the admissions. The court has a number of options
under Rule 36(a)(6) in ruling on such a motion:
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1. If an objection has been asserted, the court may sustain it.
2. “On finding that an answer does not comply with this rule, the court may order either that
the matter is admitted or that an amended answer be served.” Id. This provision is meant to prevent
the unfair surprise that could result by giving a defective answer the automatic effect of an
admission.
3. The court may defer ruling on objections or the sufficiency of answers to a pretrial
conference or a designated time prior to trial.
Fed.R.Civ.P. 37(c)(2) expressly provides that the expenses incurred in proving a matter must
be awarded for failure to admit a matter later proved to be true or a document later proved to be
genuine unless
1. the request was objectionable;
2. the admission sought was of no substantial importance;
3. the responding party had reasonable ground to believe that he or she might prevail; or
4. there was other “good reason” for the failure to admit.
Both the requesting and responding parties should be guided by this language in their approach to
Rule 36 requests.
H. [8.107] Effect of Admission
Although answers to a request for an admission need not be sworn, Fed.R.Civ.P. 36(b) provides
that “[a] matter admitted under this rule is conclusively established unless the court, on motion,
permits the admission to be withdrawn or amended.” Thus, a Rule 36 admission is tantamount to a
“judicial admission” for purposes of the action in which the request for admission was made. The
Advisory Committee Notes to the 1970 Amendment of Fed.R.Civ.P. 36 state:
In form and substance a Rule 36 admission is comparable to an admission in
pleadings or a stipulation drafted by counsel for use at trial, rather than to an
evidentiary admission of a party. . . . Unless the party securing an admission can
depend on its binding effect, he cannot safely avoid the expense of preparing to prove
the very matters on which he has secured the admission, and the purpose of the rule
is defeated. [Citations omitted.] Advisory Committee Notes, 1970 Amendment,
Subdivision (b), Fed.R.Civ.P. 36.
I. [8.108] Withdrawing an Admission
Fed.R.Civ.P. 36(b) anticipates that a party may seek to amend or withdraw an admission to
avoid the effect of the admission. Such an amendment or withdrawal may be allowed if to do so
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would aid the “presentation of the merits of the action” and would not prejudice the adverse party.
Id. The allowance of an amendment is subject to the provisions of Fed.R.Civ.P. 16(e), governing
amendments of pretrial orders (i.e., that doing so would “prevent manifest injustice”).
J. [8.109] Use of Admission in Another Proceeding
“An admission under [Rule 36] . . . cannot be used against the party in any other proceeding.”
Fed.R.Civ.P. 36(b). Consequently, “a statement made in one lawsuit cannot be a judicial admission
in another. . . . It can be evidence in the other lawsuit, but no more.” [Emphasis in original.]
[Citation omitted.] Kohler v. Leslie Hindman, Inc., 80 F.3d 1181, 1185 (7th Cir. 1996).
K. [8.110] Definitions for Requests for Admission
The definitional forms for interrogatories and requests for production (see §8.37 above) are
generally not applicable to requests for admission. The exceptions include definitions of the parties,
terms of art describing a corporation or person, or abbreviations.
L. [8.111] Sample Form of Request for Admission of Facts and Genuineness of Documents
[Caption]
PLAINTIFF’S FIRST SET
OF REQUESTS FOR ADMISSION OF
FACTS AND GENUINENESS OF DOCUMENTS
As [its] [his] [her] first requests for admissions of facts and genuineness of documents,
plaintiff, ____________, pursuant to Rule 36 of the Federal Rules of Civil Procedure, states:
Request No. 1. Plaintiff is a Delaware corporation having its principal place of business
in Illinois.
Request No. 2. Plaintiff is a duly licensed real estate broker.
***
______________________________________
By: ___________________________________
Attorney for Plaintiff

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

8 — 57

§8.112

FEDERAL CIVIL PRACTICE

M. [8.112] Sample Form of Answer to Request for Admission
[Caption]
DEFENDANT’S ANSWERS TO PLAINTIFF’S FIRST SET
OF REQUESTS FOR ADMISSION OF FACTS AND
GENUINENESS OF DOCUMENTS
As [its] [his] [her] answers to plaintiff’s first requests for admissions of facts and
genuineness of documents, defendant, ____________, states as follows:
Request No. 1. Plaintiff is a Delaware corporation having its principal place of business
in Illinois.
Answer. Defendant admits the matters set forth in Request No. 1.
Request No. 2. Plaintiff is a duly licensed real estate broker.
Answer. Defendant admits that plaintiff holds itself out as a licensed real estate broker
but is unable to admit or deny that plaintiff is in fact a licensed real estate broker because,
after reasonable investigation, defendant has been unable to obtain a certification from the
Illinois Department of Financial and Professional Regulation indicating that plaintiff either
is or is not duly licensed in Illinois as a real estate broker.
***
______________________________________
By: ___________________________________
Attorney for Defendant
COMMENT: Note that the requests are set out above the answers. This is not required, but it is
generally considered better practice.

IX. [8.113] SUPPLEMENTING DISCOVERY RESPONSES
A party who has made disclosures under Fed.R.Civ.P. 26(a) or has responded to requests for
discovery must supplement or correct its disclosure or response
a. in a timely manner if the party learns that in some material respect the response is
incomplete or incorrect, and the additional or corrective information otherwise has not been
made known through the discovery process or in writing;
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b. as ordered by the court; and
c. as to an expert witness who must provide a report under Rule 26(a)(2)(B), this duty extends
to information included in the report and to information given in the expert’s deposition.
Fed.R.Civ.P. 26(e).
Fed.R.Civ.P. 37(c)(1) explicitly provides for sanctions for failure to supplement disclosures or
responses when required. However, no particular form of supplementation is specified, and the
duty to supplement is satisfied if the information otherwise has been made known to the other
parties during discovery or in writing. Fed.R.Civ.P. 26(e).

X. [8.114] ENFORCEMENT OF ORDERS AND SANCTIONS
A district judge’s powers to enforce discovery rules and impose sanctions against parties
unjustifiably resisting discovery are governed by Fed.R.Civ.P. 37. Rule 37 has been amended at
several points to include sanctions for failure to make the disclosures required by Fed.R.Civ.P.
26(a) and 26(e). Of particular note is Rule 37(c)(1), which provides that a party may not offer as
evidence information that, without substantial justification, was not included in an initial disclosure
or by supplemental disclosure unless this failure is deemed harmless. In addition to or in lieu of
this sanction, the court may impose, after affording an opportunity to be heard, other appropriate
sanctions, including attorneys’ fees caused by the failure, as well as any of the actions authorized
under Rule 37(b)(2).
Lawyers for both the requesting and responding parties should be aware that courts are
increasingly using sanctions, such as dismissal and default, to enforce discovery rights or to punish
the failure to obey discovery rules or orders. See National Hockey League v. Metropolitan Hockey
Club, Inc., 427 U.S. 639, 49 L.Ed.2d 747, 96 S.Ct. 2778, 2781 (1976) (district court did not abuse
its discretion in dismissing complaint as sanction for party’s bad faith in discovery process);
Greviskes v. Universities Research Association, Inc., 417 F.3d 752, 759 – 760 (7th Cir. 2005)
(same). A lawyer’s failures often are imputed to the client. Magala v. Gonzales, 434 F.3d 523, 525
(7th Cir. 2005) (“[I]t has long been understood that lawyers’ mistakes in civil litigation are imputed
to their clients.”). This is particularly true with respect to electronic discovery failures.
Several provisions of Rule 37 have been amended to include the requirement that a person
moving for relief include a certification that the movant has in good faith conferred or attempted to
confer with the person or party failing to make discovery in an effort to secure the information or
materials without court action. This requirement is consistent with the established practice in
Illinois requiring a good-faith attempt to settle discovery disputes before a party may file a
discovery motion with the court. See, e.g., N.D.Ill. Local Rule 37.2.
Moreover, Rule 37 was amended in 2015 to authorize a court to employ measures to cure any
prejudice caused by a party’s failure to preserve electronically stored information. Fed.R.Civ.P.
37(e). Upon a finding that the party acted with an intent to deprive another party of the
information’s use, the court may presume the lost information was unfavorable to the party, instruct
the jury that it may or must presume the information was unfavorable, or dismiss the action or enter
a default judgment. Fed.R.Civ.P. 37(e)(2).
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A. [8.115] Appropriate Court
A party seeking to compel discovery generally must file its motion in the court in which the
action is pending (i.e., the “forum court”). Fed.R.Civ.P. 37(a)(2). Rule 37(a)(2) also provides that
motions to compel discovery from nonparties must be made in a court of the district in which the
discovery is being taken. See Atlas Bolt & Screw Co. v. Textron Inc., No. 90 C 6503, 1991 WL
214064, *2 (N.D.Ill. Oct. 17, 1991) (“[P]laintiff must present its motion to compel the appearance
of this non-party in the district court where the deposition will be taken.”). When relief is sought
from the court in the district in which the deposition is being taken, the court may treat the conduct
complained of (e.g., failure to be sworn or to answer a question after being directed to do so by that
court) as contempt of that court. Fed.R.Civ.P. 37(b)(1). Magistrate judges also have the authority
to grant motions to compel discovery and assess costs, including attorneys’ fees. Coates v. Johnson
& Johnson, 85 F.R.D. 731, 733 (N.D.Ill. 1980).
B. Enforcement Orders and Sanctions
1. [8.116] Enforcement
Unless the responding person or party fails to make any Fed.R.Civ.P. 26(a) disclosures or
respond to discovery (e.g., fails to file an answer or objection to an interrogatory or to appear at a
duly noticed deposition), the enforcement procedure begins with a motion to compel discovery or
disclosure under Fed.R.Civ.P. 37(a)(1). As part of the motion, the movant must certify that he or
she has conferred or attempted to confer with the person against whom relief is sought. If the motion
is denied, in whole or in part, the court may enter a protective order as authorized under Rule 26(c).
Fed.R.Civ.P. 37(a)(5)(B), 37(a)(5)(C).
Examples of reasons for motions to compel include
a. failure to answer a particular interrogatory;
b. failure to produce certain documents;
c. failure of a corporation to designate a deponent pursuant to Fed.R.Civ.P. 30(b)(6) or
Fed.R.Civ.P. 31(a);
d. refusal to answer a particular question or line of questions at a deposition;
e. submission of an “evasive or incomplete” answer, which is “treated as a failure to disclose,
answer, or respond” under Rule 37(a)(4); and
f.

assertion of an objection that the inquiring party believes to be unsound.

In addition to ordering compliance, Rule 37(a)(5) provides that the court “must” require the
losing party to a discovery motion, the attorney who advised this party, or both to reimburse the
successful party for its reasonable expenses, including attorneys’ fees, unless “(i) the movant filed
the motion before attempting in good faith to obtain the disclosure or discovery without court
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action; (ii) the opposing party’s nondisclosure, response, or objection was substantially justified;
or (iii) other circumstances make an award of expenses unjust.” If a motion is granted in part and
denied in part, the court may apportion such an award of expenses and fees. Fed.R.Civ.P.
37(a)(5)(C). The Advisory Committee Notes to the 1970 Amendment to Rule 37 state:
[E]xpenses should ordinarily be awarded unless a court finds that the losing party
acted justifiably in carrying his point to court. At the same time, a necessary flexibility
is maintained, since the court retains the power to find that other circumstances make
an award of expenses unjust — as where the prevailing party also acted unjustifiably.
Advisory Committee Notes, 1970 Amendment, Subdivision (a)(4), Fed.R.Civ.P. 37.
Further, Rule 37 states that sanctions should encompass all expenses, whenever incurred, that
would not have been sustained had the opponent conducted itself properly. The Seventh Circuit has
held that this includes expenses incurred as a result of a party’s appeal of sanctions entered against
the party. Tamari v. Bache & Co. (Lebanon) S.A.L., 729 F.2d 469, 475 (7th Cir. 1984) (“Requiring
[the appellee] to bear these costs could offset substantially the very award that the party has
obtained.”).
Former Rule 37(f), which had precluded an award of expenses against the United States, was
repealed by the Equal Access to Justice Act, Pub.L. No. 96-481, Title II, 94 Stat. 2325 (1980). For
a full discussion, see 7 MOORE’S FEDERAL PRACTICE §37App.05.
2. [8.117] Sanctions
Fed.R.Civ.P. 37 allows a district court to impose sanctions when a party fails to comply with a
court order (Rule 37(b)); fails to disclose or supplement a prior disclosure or refuses to admit (Rule
37(c)); and fails to attend its own deposition, serve answers to interrogatories, or respond to requests
for inspection (Rule 37(d)). Rule 37(b)(2) provides a wide range of sanctions and allows a court to
enter an order
a. directing that the matters in dispute “be taken as established for purposes of the action, as
the prevailing party claims” (Fed.R.Civ.P. 37(b)(2)(A)(i));
b. prohibiting the disobedient party from supporting or opposing designated claims or
defenses or introducing designated evidence (Fed.R.Civ.P. 37(b)(2)(A)(ii));
c. striking pleadings or parts thereof (Fed.R.Civ.P. 37(b)(2)(A)(iii));
d. staying further proceedings until the order is obeyed (Fed.R.Civ.P. 37(b)(2)(A)(iv));
e. dismissing the action or proceeding in whole or part (Fed.R.Civ.P. 37(b)(2)(A)(v));
f.

rendering a default judgment (Fed.R.Civ.P. 37(b)(2)(A)(vi));

g. finding a party in contempt of court (Fed.R.Civ.P. 37(b)(2)(A)(vii)); and
h. awarding fees and expenses (Fed.R.Civ.P. 37(b)(2)(C)).
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To avoid having to pay attorneys’ fees and costs associated with a motion to compel, or other
sanctions, a party should serve timely responses to discovery requests or move for appropriate
relief. See Fed.R.Civ.P. 37(d)(2) (“A failure [to respond to a discovery request] is not excused on
the ground that the discovery sought was objectionable, unless the party failing to act has a pending
motion for a protective order under Rule 26(c).”). Thus, even when a party receives objectionable
discovery requests (e.g., requests that are unduly burdensome or irrelevant or that call for privileged
material), the party must respond (e.g., by filing answers and objections or moving for a protective
order) to prevent the possibility of sanctions. Further, when a party moves for a protective order,
the court must still grant any such relief as “the filing of a motion under Rule 26(c) is not selfexecuting — the relief authorized under that rule depends on obtaining the court’s order to that
effect.” Advisory Committee Notes, 1993 Amendment, Subdivision (d), Fed.R.Civ.P. 37 (“If a
party’s motion has been denied, the party cannot argue that its subsequent failure to comply would
be justified.”).
While a district court has broad discretion to impose sanctions for failure to obey a court order,
“[i]t is well settled that a district judge should tailor the choice of sanction to the severity of the
misconduct.” Charter House Insurance Brokers, Ltd. v. New Hampshire Insurance Co., 667 F.2d
600, 605 (7th Cir. 1981). Typically, a district court will impose a less drastic sanction, such as
requiring the disobedient party to pay the opposing party’s expenses and attorneys’ fees, before
imposing more drastic sanctions, such as dismissal or entry of default judgment. See Powers v.
Chicago Transit Authority, 846 F.2d 1139, 1143 (7th Cir. 1988) (sanction of contempt “ought to
be the last rather than the first recourse in a discovery dispute”); Persson v. Faestel Investments,
Inc., 88 F.R.D 668, 671 (N.D.Ill. 1980); Aerwey Laboratories, Inc. v. Arco Polymers, Inc., 90 F.R.D
563, 565 – 566 (N.D.Ill. 1981); In re Air Crash Disaster Near Chicago, Illinois on May 25, 1979,
90 F.R.D. 613, 620 – 622 (N.D.Ill. 1981).
The sanctions of dismissal and default are usually imposed only when a party’s failure to
comply with a court’s discovery orders is willful, in bad faith, or otherwise the fault of the party.
See Charter House Insurance Brokers, supra, 667 F.2d at 605 (“A Rule 37 dismissal requires a
showing of ‘willfulness, bad faith, or fault’ by the dismissed party.”). See also In re Oil Spill by
Amoco Cadiz Off Coast of France on March 16, 1978, 93 F.R.D. 840, 842 (N.D.Ill. 1982) (“Where
a party has intentionally or willfully refused to comply with a court’s order directing discovery, the
court is free to employ the sanctions of dismissal or entry of judgment.”). Hence, when a party
continues to interfere with discovery and purposefully fails to obey a court’s orders compelling
discovery, a court is more likely to dismiss the action or enter default judgments as a sanction. See
Hindmon v. National-Ben Franklin Life Insurance Corp., 677 F.2d 617, 621 – 622 (7th Cir. 1982)
(dismissal of complaint was appropriate sanction for plaintiff’s willful failure to comply with courtordered discovery).
Although a district court usually will employ other less severe sanctions prior to dismissal, the
Seventh Circuit has held that it is not an abuse of discretion for a district court to dismiss a
complaint or enter a default judgment prior to imposing a lesser sanction. See United States v. Di
Mucci, 879 F.2d 1488, 1493 (7th Cir. 1989) (“We have . . . declined to adopt a rule that the
imposition of less drastic sanctions is an absolute prerequisite to the entry of a default judgment.”).
See also Dotson v. Bravo, 321 F.3d 663, 667 (7th Cir. 2003) (“[I]t is axiomatic that the
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appropriateness of lesser sanctions need not be explored if the circumstances justify imposition of
the ultimate penalty — dismissal with prejudice.”); Hal Commodity Cycles Management Co. v.
Kirsh, 825 F.2d 1136, 1139 (7th Cir. 1987) (“A district court is not required to fire a warning
shot.”).
Fed.R.Civ.P. 37(b)(2) also authorizes a court to enter any “just” order, which allows a court
broad discretion in shaping an appropriate sanction. See Smith v. Chicago School Reform Board of
Trustees, 165 F.3d 1142, 1145 (7th Cir. 1999) (order barring party from “presenting witnesses is
the sort of sanction contemplated by Rule 37(b)(2)(B)” and order “informing the jury that disputed
factual issues actually were agreed between the parties, or otherwise ‘established’, is the sort of
sanction contemplated by Rule 37(b)(2)(A)” [emphasis in original]). See also Insurance Corp. of
Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 72 L.Ed.2d 492, 102 S.Ct. 2099,
2106 – 2107 (1982) (ordering that facts relevant to personal jurisdiction that were subject of
discovery requests were taken as established for purposes of action in question); Associates
Financial Services Co. v. Mercantile Mortgage Co., 727 F.Supp. 371, 375 (N.D.Ill. 1989)
(imposing injunctive relief to sanction former employees’ alleged use of confidential information
because of defendants’ “cavalier response” to discovery orders).
Courts may also hold an attorney personally responsible for a party’s failure to comply with a
court’s discovery order and impose sanctions on the attorney. See Tamari v. Bache & Co.
(Lebanon) S.A.L., 729 F.2d 469, 472 (7th Cir. 1984) (“Federal Rule of Civil Procedure 37(b)
provides that a court may impose various sanctions on a party or his attorney who fail to comply
with a court order.”). See also Roadway Express, Inc. v. Piper, 447 U.S. 752, 65 L.Ed.2d 488, 100
S.Ct. 2455, 2464 (1980) (“If a court may tax counsel fees against a party who has litigated in bad
faith, it certainly may assess those expenses against counsel who willfully abuse judicial
processes.”); Castillo v. St. Paul Fire & Marine Insurance Co., 938 F.2d 776, 779 – 780 (7th Cir.
1991) (no abuse of discretion to enter order finding counsel in contempt until he paid opposing
party’s costs and attorneys’ fees); Wright v. Touhy, No. 97 C 742, 2003 WL 22439864, *8 (N.D.Ill.
Oct. 28, 2003) (imposing Rule 37 sanctions against party’s attorney requiring him to pay opposing
party’s attorneys’ fees incurred in connection with responding to discovery motions).
Sanctions consisting of “excessive” costs and fees also may be imposed pursuant to 28 U.S.C.
§1927 against an attorney who acts “unreasonably and vexatiously.” The Seventh Circuit has held
that §1927 “clearly is punitive” and is intended to “penalize attorneys who engage in dilatory
conduct.” Knorr Brake Corp. v. Harbil, Inc., 738 F.2d 223, 226 (7th Cir. 1984). “To be liable under
section 1927, counsel must have engaged in ‘serious and studied disregard for the orderly process
of justice.’ ” Id., quoting Overnite Transportation Co. v. Chicago Industrial Tire Co., 697 F.2d
789, 795 (7th Cir. 1983). However, an attorney’s subjective bad faith is not a prerequisite for the
imposition of §1927 sanctions. Hill v. Norfolk & Western Ry., 814 F.2d 1192, 1201 – 1202 (7th
Cir. 1987). Further, while due process must be satisfied before a fee award is made under §1927, a
hearing is necessary only if it would aid the court in determining whether sanctions are appropriate.
Id.
These cases demonstrate that counsel should dutifully observe the discovery rules and expect
little patience from the court for willful disregard of those rules. Remember also that Fed.R.Civ.P.
26 provides for sanctions for abusive use of discovery. See §§8.6 and 8.114 above.
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C. [8.118] Expenses for Failure To Admit
Fed.R.Civ.P. 37(c)(2) governs the award of expenses for the failure of a party under
Fed.R.Civ.P. 36 to admit the truth of a matter later proved to be true or the genuineness of a
document later proved to be genuine.
D. [8.119] Participation in Framing a Discovery Plan
Fed.R.Civ.P. 26(f) encourages parties to discuss and agree to discovery plans. Fed.R.Civ.P.
37(f) also was added in 1980 to provide that expenses and attorneys’ fees may be awarded against
any party or attorney who “fails to participate in good faith in developing and submitting a proposed
discovery plan as required by Rule 26(f).” Readers should note that discovery planning does not
end once discovery begins. For example, in Nemmers v. United States, 681 F.Supp. 567, 583
(C.D.Ill. 1988), the failure of the defendant’s counsel to notify the plaintiff’s counsel that its expert
witness was unprepared to answer pertinent medical questions at a deposition scheduled well after
discovery commenced was ruled to constitute “reckless disregard of the framing of a meaningful
or realistic discovery plan” in violation of Rule 37(f).
E. [8.120] Appealability of Discovery Orders
Discovery orders are interlocutory and not appealable until final judgment has been entered.
Usually, they do not satisfy the requirements for interlocutory appeal under 28 U.S.C. §1292(b)
because they do not involve “a controlling question of law as to which there is substantial ground
for difference of opinion” and because an immediate appeal will not “materially advance the
ultimate termination of the litigation.” Neither are discovery orders usually reviewable under a
petition for mandamus because they are reviewable on appeal from final judgment.
Specifically, the Seventh Circuit has held that an order to pay money as a sanction for abusing
the discovery process, absent the unusual circumstance in which the order causes irreparable harm
to the party ordered to pay, is not immediately appealable. Instead, the party must pay and await
refund of its money if, on appeal from final judgment, it convinces the reviewing court that
sanctions should not have been imposed. Mulay Plastics, Inc. v. Grand Trunk Western R.R., 742
F.2d 369, 370 – 371 (7th Cir. 1984).
However, a nonparty may be able to appeal an order requiring the instant payment of sanctions
by invoking the collateral-order rule. This doctrine applies when an order conclusively determines
the disputed question, resolves an issue that is independent of the merits of the case, and is
effectively not reviewable on appeal from the final judgment. The possibility of serious liquidity
problems strengthens the argument for allowing immediate appeal. See Ortho Pharmaceutical
Corp. v. Sona Distributors, 847 F.2d 1512, 1515 (11th Cir. 1988) (“When [a court] directs a nonparty . . . to pay immediately — that is, before entry of final judgment — significant attorney fees
and costs, this court has jurisdiction to hear immediate appeal of the sanction order.”).
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F. Sample Forms
1. [8.121] In General
It would serve little purpose to propose a form of discovery motion because the disputes are as
varied as the requests and responses that generate them. Counsel should remember to ask for the
specific relief appropriate (e.g., an order to compel the responding party to answer particular
questions) along with expenses and reasonable attorneys’ fees. If the motion seeks compliance with
a court order, counsel for the moving party should specify which of the Fed.R.Civ.P. 37(b)
sanctions he or she is seeking.
2. [8.122] Certification of Compliance with Requirement To Resolve Discovery
Dispute
As noted in §§8.34, 8.42, 8.72, and 8.116 above, moving counsel is required to certify that a
good-faith effort has been made to resolve a discovery dispute. Fed.R.Civ.P. 37(a)(1); N.D.Ill.
Local Rule 37.2. This certification should be included as an addendum to all discovery motions:
Certification Pursuant to Fed.R.Civ.P. 37(a)(1)
[and any applicable local rule]
[Alternative #1 (to be used if opposing party never responds):]
____________, attorney for ____________, certify that I contacted ____________, counsel
for ____________, on [dates] by [telephone, fax, letter, e-mail], and to date, ____________, 20__,
has not responded. Consequently, my attempts to engage in a consultation to resolve the
differences set forth in the foregoing motion were unsuccessful due to no fault of my own.
______________________________________
Counsel for ____________________________
[Alternative #2 (to be used if a discovery conference was conducted but unsuccessful):]
____________, attorney for ____________, certify that, after consultation with opposing
counsel [in person or by telephone] and after good-faith attempts to resolve the differences set
forth in the foregoing motion, counsel for the parties were unable to reach an accord.
The discussions concerning these differences were held on [dates], at the office of
plaintiff’s counsel, with the undersigned and [defendant’s counsel] in attendance. In addition,
said counsel discussed these differences in several telephone conversations on [dates].
______________________________________
Counsel for ____________________________
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XI. [8.123] ELECTRONIC DISCOVERY IN ILLINOIS FEDERAL COURTS
Electronic discovery continues to be a hot topic throughout the federal courts, including the
district courts in Illinois. Electronic discovery is the discovery of electronically stored information,
such as e-mails, word-processing documents, databases, and all other information that is created or
stored in some electronic way. A party’s obligation to preserve and produce ESI is generally the
same as its obligation to preserve and produce paper files. See E-DISCOVERY (IICLE®, 2012),
available in the IICLE® Online Library Archive via subscription.
The Seventh Circuit Bar Association created an Electronic Discovery Pilot Program for use in
the three Illinois district courts, as well as the district courts in Indiana and Wisconsin. The purpose
of the Pilot Program is to reduce the rising burden and cost of discovery of ESI in litigation and to
promote the early resolution of disputes regarding the discovery of ESI.

XII. [8.124] ELECTRONICALLY STORED INFORMATION
Until their amendment in 2006, the rules governing initial disclosures (Fed.R.Civ.P. 26(a)(1))
and the production of tangible items (Fed.R.Civ.P. 34) referred specifically to the disclosure and
production of “data compilations.” This term, which had been a term used in the Federal Rules of
Civil Procedure since 1970, was interpreted to include all electronically stored information,
including e-mails, word processing files, and other electronic data. Note, however, that Rules 26
and 34 were amended, effective December 1, 2006, specifically to use the term “electronically
stored information” in the list of data that is discoverable. Fed.R.Civ.P. 26(a)(1)(A)(ii), 34(a)(1)(A).
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I. SCOPE OF CHAPTER
A. [9.1] In General
This chapter focuses on pretrial procedures and conferences in the three federal districts of
Illinois: the Northern District, the Central District, and the Southern District. It is intended to
provide a general overview of pretrial procedures and conferences, not to be a detailed how-to
guide. The information and practice tips in this chapter should always be viewed in the context of
the specific procedures of the court and judge before whom an attorney appears.
B. [9.2] Rules and Standing Orders
Federal Rule of Civil Procedure 16 discusses pretrial conferences, and each judicial district has
its own local rules that supplement it. The Northern District of Illinois has Local Rules 16.1.,16.1.1,
and 16.2, along with a standing order and model pretrial order forms; the Central District has Local
Rules 16.1 and 16.2, as well as a sample civil pretrial order form; and the Southern District has
Local Rule 16.2. Parties should always reference the local court’s standing orders and individual
judge’s guidelines and standing orders and compare those local guidelines and orders with the
Federal Rules of Civil Procedure.
C. [9.3] Pretrial Order Forms and Prescribed Procedures
Typically, counsel is responsible for preparing and presenting the final pretrial order. Although
the district courts have similar pretrial procedures, these procedures are solely in the judge’s
discretion and are subject to updates and changes. These procedures can be found in the local rules,
standing orders, and sample forms. Thus, counsel should become familiar with the court’s rules
and procedures and review the sample forms and instructions contained in the appendix to the local
rules. The forms and rules are available online. See §9.4 below.
D. [9.4] Additional Pretrial Resources
The Northern, Central, and Southern Districts of Illinois all have websites that contain valuable
information regarding pretrial procedures and conferences:
Northern District of Illinois

www.ilnd.uscourts.gov

Central District of Illinois

www.ilcd.uscourts.gov

Southern District of Illinois

www.ilsd.uscourts.gov

Each district lists the local rules in detail and provides access to online sample forms and orders.
See §9.28 below for a bibliography of additional pretrial resources.
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II. INTRODUCTION
A. [9.5] Purpose of the Pretrial Conference
Courts use pretrial rules and procedures to efficiently manage cases. These rules and procedures
were created for judges to efficiently navigate their growing caseload. Indeed, pretrial conferences
are among the most effective tools to facilitate pretrial settlement and are considered critical
components of trial management. Fed.R.Civ.P. 16 is broad and flexible in its application, so pretrial
conference procedures may vary between each individual judge.
A Rule 16 pretrial conference is not a substitute for trial, and Rule 16 does not grant the court
additional powers to enter judgment. Fidelity & Deposit Company of Maryland v. Southern
Utilities, Inc., 726 F.2d 692, 694 (11th Cir. 1984); C & A Construction Co. v. DHC Development,
501 Fed.Appx. 763, 777 (10th Cir. 2012) (same); Fleming v. Kane County, 116 F.R.D. 567, 568
n.1 (N.D.Ill. 1987). See generally Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 167 L.Ed.2d 929,
127 S.Ct. 1955, 1987 n.13 (2007) (Stevens, J., dissenting) (“In short, the Federal Rules contemplate
that pretrial matters will be settled through a flexible process of give and take, of proffers,
stipulations, and stonewalls, not by having trial judges screen allegations for their plausibility vel
non without requiring an answer from the defendant.”). “Rule 16 does not confer the power to enter
judgment.” Fleming, supra, 116 F.R.D. at 568 n.1. Critical issues in a given trial are discussed at
the final pretrial conference, such as decisions on motions in limine, rulings on motions for
summary judgment that were previously filed, and decisions on exhibits, witness testimony,
courtroom procedures, and jury instructions.
B. [9.6] Federal Rule of Civil Procedure 16
Fed.R.Civ.P. 16 has been amended on six separate occasions since the Federal Rules of Civil
Procedure were promulgated in 1937. The first amendment, effective August 1, 1983, was an
extensive rewrite, but did not ultimately change the overall intent of the original rule. The 1983
amendment added several objectives for the pretrial conference, including expediting disposition
of the action, improving the quality of the trial, and facilitating settlement. Fed.R.Civ.P. 16(a)(1),
16(a)(4), 16(a)(5). Consequently, this amendment made case management a priority of pretrial
procedure.
The second amendment, effective August 1, 1987, made no substantive changes. The third and
fourth amendments, however, effective December 1, 1993, and December 1, 2006, respectively,
shortened initial scheduling order deadlines and addressed the electronic storage of information.
The fifth amendment, effective December 1, 2007, included only stylistic changes. Finally, the
sixth amendment to Rule 16 was effective December 1, 2015, and emphasized the need for
scheduling conferences to be conducted in person, by telephone, or by more sophisticated electronic
means because scheduling conferences are more effective if the court and parties engage in direct
simultaneous communication. The 2015 amendment truncated the timeline for having the
scheduling conference to reduce delay in the beginning of litigation.
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In 1983, the Advisory Committee added Rule 16(f) to prescribe sanctions for failing to comply
with Rule 16. Specifically, a judge may impose sanctions for a party’s and/or counsel’s (1) failure
to appear at a scheduling or other pretrial conference, (2) being substantially unprepared to
participate or failing to participate in good faith, and (3) failure to obey a scheduling order or other
pretrial order. Rule 16 also incorporates Fed.R.Civ.P. 37(b)(2), which involves sanctions for failing
to follow discovery rules. These rules authorize sanctions that include dismissing the action,
entering a default judgment, entering a finding of contempt, striking the pleadings, or imposing
attorneys’ fees and other costs incurred as a result of the violation.
A judge may impose sanctions on his or her own initiative or as a result of counsel’s motion.
It is within the court’s discretion to determine which sanction it feels appropriate, given the
particular circumstances, and these sanctions will most likely address the specific noncompliance.
For example, the court may order the exclusion of evidence at trial; more severe sanctions may be
imposed depending on the circumstances. United States v. Tomkins, 782 F.3d 338, 348 (7th Cir.
2015) (finding no error in district court’s exclusion of evidence for Rule 16 violation); United States
v. West, No. 08 CR 669, 2010 WL 2293392, *5 (N.D.Ill. June 2, 2010) (“[T]he Court may exclude
the evidence as a sanction for failing to comply with Rule 16.”); United States v. De La Rosa, 196
F.3d 712, 715 (7th Cir. 1999) (“Although a court may exclude evidence to remedy a [Rule 16]
violation, exclusion is but one potential remedy.”). A district court’s choice of which sanctions to
impose is reviewed for an abuse of discretion. See National Hockey League v. Metropolitan Hockey
Club, Inc., 427 U.S. 639, 49 L.Ed.2d 747, 96 S.Ct. 2778, 2780 (1976); Greyer v. Illinois
Department of Corrections, 933 F.3d 871, 877 (7th Cir. 2019). Sanctions may be imposed for filing
a frivolous suit or claim. See Reed v. Great Lakes Cos., 330 F.3d 931, 936 (7th Cir. 2003).
C. Court’s Discretion
1. [9.7] Scheduling Conference
N.D.Ill. Local Rule 16.1 includes the court’s standing order that establishes pretrial procedure
and also includes final pretrial order forms. The pretrial procedures adopted pursuant to Local Rule
16.1 apply to all civil cases except for 11 classes of civil cases (e.g., mortgage foreclosure, prisoner
petitions, bankruptcy appeals, and transfers). The standing order states that the court will generally
set a scheduling conference within 60 days after the appearance of a defendant and within 90 days
after the complaint has been served on a defendant. N.D.Ill. Local Rule 16.1. This scheduling
conference is typically in the form of a status hearing.
C.D.Ill. Local Rule 16.2 requires that the court hold a scheduling conference for all civil cases,
except for 16 specified categories, as soon as practicable. The rule also requires that the court
establish a scheduling order to govern case management within 90 days after any defendant has
been served or 60 days after any defendant has appeared, whichever is earlier.
S.D.Ill. Local Rule 16.2 mandates a scheduling conference and requires that counsel confer at
least 21 days before the scheduling conference. Counsel must then submit a report to the magistrate
judge within 14 days after conferring and at least 7 days before the day of the conference.
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2. [9.8] Scheduling Order
Pursuant to Fed.R.Civ.P. 16, the court may order the attorneys and unrepresented parties to
appear for one or more pretrial conferences. While the rule does not list a specific number of
conferences, it is in the court’s discretion to hold as many conferences as the case requires. Rule
16(a) lists the purposes of such conferences, which include expediting disposition of the action,
establishing early and continuing control, discouraging wasteful pretrial activities, improving the
quality of trial, and facilitating settlement. While such conferences are optional for the court, the
court must issue a scheduling order within 60 days after any defendant has appeared or 90 days
after any defendant has been served with the complaint. Fed.R.Civ.P. 16(b).
If a case is less complex and is exempted by local rules, the court may relax the requirements
of the pretrial order and require counsel to confer beforehand. During this meeting, counsel are
encouraged to narrow the issues and list stipulations to the foundation for all authentic exhibits.
Counsel should exchange a list of witnesses intended to be called as well.

III. PRETRIAL PROCEDURES
A. [9.9] Time for Holding the Pretrial Conference
Before Fed.R.Civ.P. 16 was promulgated, it was common for courts to hold just one pretrial
conference, which would occur on the eve of trial. Rule 16, however, describes pretrial conferences
as a series of conferences in which the court can check in with the parties up to the trial date. This
avoids a common problem of the previous system — a series of expensive and wasteful minitrials.
These conferences “can result in the elimination of insipid legal arguments and empty factual
allegations, and can further promote judicial economy by sharpening the genuine questions
involved in the dispute.” See Chevrette v. Marks, 558 F.Supp. 1133, 1136 (M.D.Pa. 1983). See also
Methode Electronics, Inc. v. Adam Technologies, Inc., 371 F.3d 923, 927 (7th Cir. 2004);
G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 650 (7th Cir. 1989) (“Rule 16
addresses the use of pretrial conferences to formulate and narrow issues for trial as well as to discuss
means for dispensing with the need for costly and unnecessary litigation.”); Smith v. MHI Injection
Molding Machinery, Inc., Case No. 10 C 8276, 2014 WL 1516592, *8 (N.D.Ill. Apr. 18, 2014)
(describing Rule 16 as tool to narrow issues at trial); Berg v. New York Life Insurance Co., Case
No. 11 C 7939, 2014 WL 3953833, *1 (N.D.Ill. Aug. 12, 2014) (same).
The first of these conferences, the scheduling conference, typically occurs after the complaint
has been served or a defendant has appeared. Afterward, counsel then meets with the court for a
series of regular “status calls,” which help monitor the case’s progress. A status call is a variant of
a pretrial conference because it is more than just a check-in; the court will often hear and help
resolve discovery issues, reducing the amount of motions to compel or motions for sanctions under
Fed.R.Civ.P. 37.
If there are problems with discovery or counsel would like a settlement conference, counsel
may initiate a pretrial conference by motion or by suggesting it to the court during a status call. The
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judge’s receptivity to this request will vary based on his or her attitude toward pretrial conferences.
Upon learning of a discovery issue or seeing that settlement might be possible, the judge may even
suggest a pretrial conference.
B. [9.10] Place for Holding the Pretrial Conference
Pretrial conferences may be conducted either in the judge’s chambers or in open court. The
district judge determines the location of the pretrial conference as a matter of discretion. N.D.Ill.
Local Rule 16.2 and C.D.Ill. Local Rule 16.2 allow for pretrial conferences and status hearings to
take place by telephone. The Southern District of Illinois, however, is silent on this topic.
A district judge may designate a magistrate judge to conduct pretrial conferences. The practice
of using magistrate judges varies by judge and court, but they are often used for discovery disputes,
settlement conferences, and motions in limine. See N.D.Ill. Local Rule 73.1; C.D.Ill. Local Rule
72.1; S.D.Ill. Local Rule 72.1.
28 U.S.C. §636(b)(1)(A) authorizes magistrate judges to perform several pretrial duties:
[A] judge may designate a magistrate judge to hear and determine any pretrial matter
pending before the court, except a motion for injunctive relief, for judgment on the
pleadings, for summary judgment, to dismiss or quash an indictment or information
made by the defendant, to suppress evidence in a criminal case, to dismiss or to permit
maintenance of a class action, to dismiss for failure to state a claim upon which relief
can be granted, and to involuntarily dismiss an action. A judge of the court may
reconsider any pretrial matter under this subparagraph (A) where it has been shown
that the magistrate judge’s order is clearly erroneous or contrary to law.
The magistrate judge employs pretrial conference procedures based on the practices and orders
of the district judge from whom the magistrate judge receives the case. A more detailed discussion
of magistrate judge practice is found in Chapter 10 of this handbook.
C. [9.11] Pretrial Conference Attendees
Attorneys of represented parties who have authorization to make stipulations and admissions
regarding relevant facts of the case must attend the pretrial conference. The court may also require
that “a party or its representative be present or reasonably available by other means to consider
possible settlement.” Fed.R.Civ.P. 16(c)(1). While attorneys may be required to discuss settlement,
they will not be required to make an offer or agree to settle the case, as the court cannot force the
parties to settle. See Gevas v. Ghosh, 566 F.3d 717, 719 (7th Cir. 2009); Goss Graphics Systems,
Inc. v. DEV Industries, Inc., 267 F.3d 624, 627 (7th Cir. 2001). See also First Classics, Inc. v. Jack
Lake Productions, Inc., No. 17 C 1996, 2017 WL 2377583, *2 (N.D.Ill. June 1, 2017); Flemming
v. Gutierrez, No. 15 C 7731, 2017 WL 1021993, *2 (N.D.Ill. Mar. 16, 2017); Lawson v. Chicago
Rail Link, LLC, No. 12 C 6824, 2013 WL 4401368, *1 (N.D.Ill. Aug. 15, 2013).
The Advisory Committee recognizes that the decision of who should serve as an appropriate
representative in the pretrial conference lies with the party and its attorney. Advisory Committee
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Notes, 1993 Amendments, Subdivision (c), Fed.R.Civ.P. 16. An appropriate representative, for
example, may be someone who is responsible for submitting proposals to a board or committee for
approval. Id. Whoever the representative may be, he or she must have appropriate knowledge of
the case and authority to settle. See Commodity Futures Trading Commission v. Field, 249 F.3d
592, 594 (7th Cir. 2001); G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 653 (7th
Cir. 1989). Rule 16(e), however, requires that the trial attorney for each party must attend the final
pretrial conference.
Courts can impose sanctions on attorneys and parties for failure to attend a pretrial conference
or failure to send an adequate representative. Fed.R.Civ.P. 16(f). These sanctions may include
imposing attorneys’ fees and costs incurred, striking the pleading, or entering a default judgment.
Advisory Committee Notes, 1983 Amendment, Subdivision (f), Fed.R.Civ.P. 16. See also Lucien
v. Breweur, 9 F.3d 26, 28 – 29 (7th Cir. 1993); §9.6 above.
The courts are not hesitant to impose sanctions. For example, a defendant’s lead counsel was
sanctioned for failing to appear at a pretrial conference and sending an unprepared associate instead.
Meeks v. United Air Cleaner Co., 174 F.R.D. 88, 89 – 90 (N.D.Ill. 1997). A reviewing court will
overturn a district court’s imposition of sanctions only if there is an abuse of discretion. National
Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 49 L.Ed.2d 747, 96 S.Ct. 2778,
2780 (1976). It is within the district judge’s inherent authority to promote efficiency and integrity
of the proceedings by imposing sanctions for failing to obey pretrial orders. G. Heileman Brewing,
supra, 871 F.2d at 652. However, the Seventh Circuit Court of Appeals has held that dismissal as
a sanction should be used only in extreme circumstances. Glass v. Berryhill, 734 Fed.Appx. 372,
374 – 375 (7th Cir. 2018) (finding district court’s dismissal was abuse of discretion when district
court did not consider “whether lesser sanctions would be effective”). See also Bell v. Kay, 847
F.3d 866, 868 (7th Cir. 2017) (“Dismissal is a harsh sanction and should not occur unless the court
concludes that it is necessary because other options have failed or would fail.”).
D. [9.12] Subjects for Consideration at the Pretrial Conference
Fed.R.Civ.P. 16 is intended to efficiently manage and resolve litigation with early judicial
intervention. Rule 16(c)(2) lists specific matters that the court may consider and take appropriate
action on during pretrial conferences.
The court may formulate and simplify the issues, including eliminating any frivolous claims or
defenses. Fed.R.Civ.P. 16(c)(2)(A). The court may also obtain admissions and stipulations about
facts and documents and rule in advance on the admissibility of evidence. Fed.R.Civ.P. 16(c)(2)(C).
However, a triable issue may be waived if counsel fails to raise it to the court. Advisory Committee
Notes, 1983 Amendment, Subdivision (c), Fed.R.Civ.P. 16.
Rule 16(c)(2)(D) discusses limiting expert testimony under Federal Rule of Evidence 702. This
rule also recognizes the court’s power to limit unnecessary proof and cumulative evidence.
The court may also determine whether a motion for summary judgment under Fed.R.Civ.P. 56
is appropriate and, if so, its timing. Fed.R.Civ.P. 16(c)(2)(E). Rule 16(c)(2)(F) states that the court
may use the pretrial conference to control and schedule discovery. See Fed.R.Civ.P. 26, 29 – 37.
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Rules 16(c)(2)(L) authorizes the court to implement procedures for difficult, complex, or
unusual matters. Such cases may include complex issues, multiple parties, difficult legal questions,
or unusual proof problems. The court may also order a separate trial of a claim, counterclaim,
crossclaim, third-party claim, or particular issue. Fed.R.Civ.P. 16(c)(2)(M).
Finally, Rule 16(c)(2)(P) serves as a catchall and allows courts to address any matters that
would facilitate the just, speedy, and inexpensive resolution of the case.
E. Pretrial Order
1. [9.13] Preparing the Pretrial Order
After a pretrial conference, the court typically will enter a pretrial order that reflects the
decisions made by the court and stipulations made by the parties during the conference. This order
will then control any further action in the case unless modified by a subsequent order. The pretrial
order serves as a tool for the parties and the court to prepare for trial.
Fed.R.Civ.P. 16(e) addresses the final pretrial conference and order. The purpose of the final
pretrial conference is to create a framework for trial, including identifying witnesses, their order,
issues for trial, stipulated facts, and any additional logistics. The conference is typically held as
close to the trial date as possible, and the date of the conference cannot be moved except to avoid
manifest injustice.
Local rules may impose additional requirements. For example, the Northern District of Illinois’
Standing Order Establishing Pretrial Procedure states that the parties must confer before the final
pretrial conference, during which they must stipulate to any uncontested facts and law, narrow the
issues for trial, and exchange exhibits that will be entered into evidence at trial. Plaintiff’s counsel
is also required to prepare the final pretrial order by using the form provided by the court and
produce a statement of the issues. The statement of the issues will be used to streamline the issues
at trial by eliminating any issues that were originally in the pleadings but are no longer contested.
The final pretrial order form must then be submitted to opposing counsel in ample time for revision
and timely filing. N.D.Ill. Local Rule 16.1.
Like the Northern District, the Central District requires plaintiff’s counsel to prepare the final
pretrial order and conform the format to a sample form provided by the court. C.D.Ill. Local Rule
16.1(F). Plaintiff’s counsel also must send the order to opposing counsel at least seven days before
the final pretrial conference. Id.
Finally, the Southern District requires that the final pretrial conference take place no later than
seven days before the trial date. S.D.Ill. Local Rule 16.2(b). Similar to the federal rules, S.D.Ill.
Local Rule 16.2(b)(3) lists issues that will be discussed at the final pretrial conference and will be
included in the final pretrial order. These include stipulated facts, witness disclosures, listing and
exchange of copies of exhibits, limits on the length of trial, and jury selection issues, among others.
Local Rule 16.2(b)(2) requires lead counsel for each party to attend the final pretrial conference.
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Drafting the final pretrial order is often when issues arise, as problems can result from the
interaction between counsel. While plaintiff’s counsel is typically responsible for initially drafting
the final pretrial order, all counsel are expected to fully cooperate and jointly prepare/submit the
final pretrial order. Failure to cooperate in drafting the final pretrial order may result in sanctions.
See Fed.R.Civ.P. 16(f), 37; 28 U.S.C. §1927.
If counsel cannot agree to a set of stipulated facts, the court may allow the parties to submit
separate statements of fact or law in the pretrial order.
Below are guidelines that will help counsel draft the final pretrial order:
a. Counsel should thoroughly explore any possibilities of settlement before taking the time
and money to prepare the final pretrial order.
b. Counsel from both parties should meet in person to eliminate the likelihood of
miscommunication. They will also be more likely to agree with one another and act cordially
toward each other while discussing the issues in the final pretrial order.
c. If counsel cannot come to an agreement after discussing the issues in good faith, then they
should notify the court and seek assistance if necessary. This includes not only the issues in the
final pretrial order, but also settlement discussions as well. The court may then intervene and hold
a settlement conference with the parties or refer the parties to alternative dispute resolution.
The court’s ability to compel parties for issues regarding the final pretrial conference is limited.
While the court may order the parties to comply with pretrial procedures, such as attending a
settlement conference, the court cannot order parties to stipulate to facts or settle the case. See
Gevas v. Ghosh, 566 F.3d 717, 719 – 720 (7th Cir. 2009); J.F. Edwards Construction Co. v.
Anderson Safeway Guard Rail Corp., 542 F.2d 1318, 1322 (7th Cir. 1976).
Although parties cannot be forced to stipulate, stipulations are helpful because they promote
efficiency and judicial economy, as parties do not then need to present evidence to support the
uncontested facts. Courts may promote stipulations by imposing sanctions on parties who
unreasonably refuse to stipulate. These sanctions likely include the cost incurred at trial for the
other party to establish proof of the matter. See Sweatt v. Union Pacific R.R., 796 F.3d 701, 711
(7th Cir. 2015) (quoting with approval district judge’s case management procedures that stated
“[f]ailure to stipulate to an undisputed fact without a reasonable basis for doing so may result in
sanctions”); THK America, Inc. v. NSK Co., 160 F.R.D. 100, 103 (N.D.Ill. 1994); N.D.Ill. Local
Rule 16.1; Fed.R.Civ.P. 37(c)(2) (allowing sanctions against a party for failing to admit what is
later proven to be true). The court may not, however, force a party to stipulate if counsel reasonably
believes that presenting the entire case would increase his or her chances of prevailing at trial. See
Identiseal Corporation of Wisconsin v. Positive Identification Systems, Inc., 560 F.2d 298, 301 –
302 (7th Cir. 1977). See also Parikh v. Paul Revere Life Insurance Co., Case No. 07-4084, 2009
WL 10687710, *3 (C.D.Ill. Nov. 16, 2009).
The court may not compel settlement, but counsel should still seriously consider any settlement
possibilities. Even if opposing attorneys unsuccessfully discussed settlement at the beginning of
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the case, right before the final pretrial conference is the perfect opportunity to continue settlement
discussions because both sides know their strengths and weaknesses and may be more willing to
settle. Settlement discussions, even if unsuccessful, are never futile, as they can potentially lead to
eliminating issues for trial and streamlining the case.
2. [9.14] Contents of the Pretrial Order
A final pretrial order is used to provide a structure and guide for the trial. Generally, there are
certain matters that must be dealt with in the pretrial order; however, it is important to recognize
and abide by local rules and individual judges’ requirements before submitting a pretrial order to
the court. Local rules and individual judges may specify a particular format that is required for the
order. However, while such variations exist, generally speaking the items listed in §§9.15 – 9.25
below should be included in a pretrial order.
a. [9.15] Nature of the Action and Jurisdiction
The pretrial order should begin with a brief statement of jurisdiction, even if the court’s
jurisdiction is not an issue raised at trial. The pretrial order should also include a short, unbiased
description of the case. The purpose of this description is to provide the judge with a summary of
the scope of the lawsuit. Often, the judge will read the statement of the case to the venire or jury
because the parties often agree to this simple recitation. To the extent that the parties cannot agree
to such a neutral statement, the parties should each submit a statement describing the nature of the
case.
b. Stipulations and Statements
(1)

[9.16] Uncontested facts

Each pretrial order must contain a statement of uncontested facts. The purpose of this statement
is to narrow the issues for the finder of fact. Typically, a narrative format may be used for this
statement; its length and detail will vary depending on the nature of the issues to be decided at trial.
This statement should contain all uncontested facts that will become a part of the evidentiary
record in the case; to the extent there are written stipulations, these should also be included in this
statement. In a jury trial, the court may read the statement of facts to the jury or allow counsel to
read the statement of facts to the jury. Alternatively, the court may request counsel to present the
uncontested facts. The presentation of stipulated facts is a matter within the court’s discretion.
(2)

[9.17] Contested issues of fact and law

In addition to the statement of uncontested facts, counsel should also include a statement of
contested facts and legal issues in the pretrial order. This statement can consist of either a joint
statement prepared by both parties or separate statements. Similar to the statement of uncontested
facts, the statement of contested issues of fact and law allows the court to focus on the particular
matters to be decided at trial; further, this statement can identify particularly difficult or nuanced
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questions of law or fact that the court or jury will have to decide. To the extent such questions are
identified, the identifying party should provide statements of the parties’ contentions on these
issues.
(3)

[9.18] List of exhibits

The pretrial order should contain a numerical list of exhibits prepared by counsel. Counsel
should also exchange exhibits, to the extent possible. Exhibits that should be included are any
documents, summaries, charts, and demonstrative aids a party plans to offer into evidence at trial.
To the extent possible, counsel for both sides should stipulate to the authenticity or foundation of
the exhibits in order to avoid the process of laying a foundation for or authenticating the exhibits
at trial when such foundation or authenticity is beyond question. Unless a court, sua sponte, rules
otherwise, any exhibit to which the parties stipulate authenticity and foundation will be admitted
into evidence through the pretrial order.
The exhibit list should contain any party’s objections to an exhibit. Any such objection should
articulate the grounds for the objection, with a citation to the appropriate rule of evidence (e.g.,
hearsay, relevance, etc.). To the extent applicable, counsel propagating the objected-to exhibit
should provide a response to each objection. Only exhibits that are listed in the pretrial order may
be offered into evidence at trial, unless there is good cause shown or the exhibit is being used for
rebuttal or impeachment purposes.
As is generally the case for the contents of the pretrial order, attorneys should consider how
individual judges prefer to handle documentary exhibits. Judges may require that these exhibits be
included with the pretrial order; others may require counsel to provide the court with a binder or
paper copies of exhibits.
(4)

[9.19] List of witnesses

As part of the final pretrial order, counsel should prepare a witness list. This list should include
each witness (including experts) that each party intends to call at trial, including the witnesses’
names and addresses. The list should also specify which witnesses will be called and which
witnesses may be called. To the extent either party objects to the calling of a witness, this objection
(and any response) should be included in the pretrial order’s witness list. With regard to expert
witnesses, counsel may include a copy of the expert’s resume as well as a stipulation that outlines
the qualifications of the expert in a format that can be used as a statement to the jury on this
expertise. Some judges or courts also require that this statement include the field in which the
proffered witness is an expert. The court may require the parties to list a proposed witness order,
include witness availability, and discuss calling witnesses out of turn to accommodate the court’s
or witnesses’ schedules.
Typically, a witness will be allowed to testify at trial only if he or she is listed in the pretrial
order (or is proffered as a rebuttal witness). However, before a court precludes a witness from
testifying as a sanction for violation of pretrial orders, it may consider four factors:
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(1) the prejudice or surprise in fact of the party against whom the excluded witness[ ]
would have testified; (2) the ability of that party to cure the prejudice; (3) the extent
to which waiver of the rule against calling unlisted witnesses would disrupt the
orderly and efficient trial of the case or of other cases in the court; [and] (4) bad faith
or willfulness in failing to comply with the court’s order. J.F. v. Abbott Laboratories,
Inc., Case No. 14-CV-847-NJR-SCW, 2017 WL 1050363, *2 (S.D.Ill. Mar. 17, 2017).
See Uncommon, LLC v. Spigen, Inc., 926 F.3d 409, 417 (7th Cir. 2019), quoting Tribble v.
Evangelides, 670 F.3d 753, 760 (7th Cir. 2010); David v. Caterpillar, Inc., 324 F.3d 851, 857 (7th
Cir. 2003); Taylor v. Cook County Sheriff’s Office, No. 13 C 1856, 2019 WL 4415765, *2 (N.D.Ill.
Sept. 16, 2019).
For good cause shown, counsel may supplement the witness list in the pretrial order.
(5)

[9.20] Depositions

Deposition testimony that is to be used at trial must be listed in the pretrial order, and the
particular testimony or video clip should be designated by the offering party. See, e.g., N.D.Ill.
Local Rule 16.1. The manner this is to be done, however, is within the discretion of the court;
before submitting a list of deposition testimony in the pretrial order, attorneys should consult both
the local rules of the court and any applicable standing orders. Any objections to the designated
deposition testimony, along with the grounds for such objection, should be included in the pretrial
order.
Counsel should also list all depositions or portions thereof, specifying the designated page and
line numbers if applicable, to be read into evidence, or played via video to the jury, and include a
statement of any objections thereto. Id. Any such objections should include the name of the party
objecting and the grounds to the objection. Parties must be flexible if playing video depositions at
trial. The court may rule as late as the day of trial, or the day the testimony is offered, on certain
designations. Thus, the designated clips must be prepared in the alternative pending the objection
rulings.
(6)

[9.21] Damages; itemized statement of special damages

The pretrial order should include an itemized statement of all damages, including special
damages. Counsel should consult applicable local rules when preparing this statement; for example,
the local rules in the Northern District of Illinois require counsel to prepare pretrial memoranda for
personal injury and employment discrimination cases according to a particular form. See N.D.Ill.
Local Rule Form 16.1.2, Form of Pretrial Memorandum for Use in Personal Injury Cases, and
N.D.Ill. Local Rule Form 16.1.3, Form of Pretrial Memorandum for Use in Employment
Discrimination Cases. Each form requires plaintiff’s and defendant’s counsel to provide particular
information regarding the measure of contended damages, even if (in the case of the defendant)
counsel contends that there are none.
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(7)

Miscellaneous

(a)

[9.22] Waivers of claims or defenses

Waivers of claims or defenses are those claims and defenses that the party advancing the claim
agrees to eliminate prior to trial or the claims and defenses that the parties otherwise abandoned.
The parties should identify, in writing, any such waivers of claims or defenses in the pretrial order.
(b)

[9.23] Trial briefs

Pursuant to the Northern District of Illinois’ Final Pretrial Order form, trial briefs shall not
exceed 15 pages absent prior court approval. The trial briefs, which are to provide a complete
description of each party’s positions in the case, should include (1) a statement as to the nature of
the case, (2) an outline of any contested facts the party expects the evidence will establish, (3) the
party’s legal position as to liability, (4) the party’s theory of any relief that it contends is
appropriate, and (5) an explanation of an anticipated motion for directed verdict. If a party does not
articulate an applicable theory of liability or defense in the trial brief, the party waives this defense.
Counsel must identify any motion that must be ruled on before trial prior to the submission of the
pretrial order.
C.D.Ill. Local Rule 16.1(E)(8) requires that “[u]nless otherwise directed by the presiding judge,
the parties must submit any trial briefs and motions in limine on or before 14 days prior to the
scheduled start of trial.” [Emphasis added.]
S.D.Ill. Local Rule 16.2(b)(4) requires that “[t]rial briefs on any difficult, controverted factual
or legal issue, including anticipated objections to evidence, shall be submitted to the Court at or
before the final pretrial conference when possible.”
(c)

[9.24] Jury trials

It is customary for the parties to submit an agreed set of jury instructions, typically attached to
the pretrial order. However, in the Southern District of Illinois, counsel are not required to submit
the jury instructions with the final pretrial order, but should include the date that the parties will
submit the jury instructions, which is usually the first day of trial. S.D.Ill. Local Rule 16.2(b)(3)(N).
A judge may request that each party submit a set of proposed jury instructions, verdict forms,
and special interrogatories. To the extent there are any objections to the set of proposed instructions,
counsel must make these objections in writing.
The Northern District requires that, for cases in which Illinois substantive law controls, counsel
use the Illinois Pattern Jury Instructions. In cases where Illinois law does not control, the Seventh
Circuit’s Federal Civil Jury Instructions should be used. If counsel cannot locate an applicable
instruction for the matter before the court, counsel may then consult pattern instructions
promulgated by other federal courts to the extent that these instructions do not conflict with Seventh
Circuit precedent. N.D.Ill. Final Pretrial Order. The Central District requires the use of the Seventh
Circuit’s Federal Civil Jury Instructions. C.D.Ill. Local Rule 16.1(E)(6); C.D.Ill. Standing Order
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on Final Pretrial Conferences, Exhibits, and Jury Instructions. However, as is the case with the
pretrial order generally, counsel should consult any local rules or standing orders that may apply.
See also S.D.Ill. Local Rule 16.2(b)(3). In addition, a list of questions to be asked of prospective
jurors in accordance with Fed.R.Civ.P. 47(a) may be required to be provided by counsel to the
extent a judge explicitly orders the inclusion of such a list. Often, courts will be receptive to jury
instructions drafted and submitted by the parties, as long as those jury instructions are rooted in the
law or tailored to the case at hand.
(d)

[9.25] Nonjury trials

In bench trials, each party should submit proposed findings of fact and conclusions of law in
duplicate. The guidelines for the proposed findings of fact and conclusions of law are available in
the local rules or judge’s standing order. The findings of fact and conclusions of law should be
presented in separately numbered paragraphs, and findings of fact should contain a detailed listing
of the relevant material facts the party intends to prove and be in simple narrative form. Conclusions
of law should contain concise statements of the legal positions proposed by counsel.
Depending on the court and applicable standing orders, the proposed findings of fact and
conclusions of law may be submitted with the pretrial order; however, counsel should consult these
standing orders and local rules for guidance. See also N.D.Ill. Guidelines for Proposed Findings of
Fact and Conclusions of Law, which can be accessed through N.D.Ill. Local Rule 16.1.
3. [9.26] Use of the Pretrial Order
The pretrial order provides a basic outline for the trial, setting out rulings, stipulations, and
other actions that have been taken at the pretrial conference and allowing both the court and counsel
to work efficiently. Once the pretrial order is entered, the case is typically tried within the bounds
of that order. A request for an instruction inconsistent with the order will, in most cases, be refused
unless good cause is shown. Moreover, many judges require that objections be made in the pretrial
order and any objections (to documents, witness designations, or witness lists) not made in the
pretrial order are waived at trial absent good cause shown.
The pretrial order governs the trial. DeliverMed Holdings, LLC v. Schaltenbrand, 734 F.3d
616, 628 (7th Cir. 2013). See also Meyer v. Ward, No. 13 C 3303, 2017 WL 6733726, *6 n.14
(N.D.Ill. Dec. 18, 2017); McFarland v. Tricam Industries, Inc., No. 13 C 4576, 2015 WL 3442027,
*5 (N.D.Ill. May 28, 2015). Any claims not identified in the pretrial order as an issue of fact or law
cannot be raised in the trial court (other than as rebuttal or impeachment evidence) or on appeal as
allowing the assertion of new claims or defenses at trial or on appeal would go against the purpose
of Fed.R.Civ.P. 16. DeliverMed Holdings, supra, 734 F.3d at 628. See also McFarland v. Tricam
Industries, Inc., 667 Fed.Appx. 164, 165 (7th Cir. 2016); Gorlikowski v. Tolbert, 52 F.3d 1439,
1445 (7th Cir. 1995).
4. [9.27] Amendment or Modification of the Pretrial Order
Once entered, the pretrial order controls the subsequent course of the action unless it is
modified either with the consent of the parties and the court or by order of the court “to prevent
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manifest injustice.” Fed.R.Civ.P. 16(e); Gorlikowski v. Tolbert, 52 F.3d 1439, 1444 (7th Cir. 1995),
quoting Fed.R.Civ.P. 16(e). While the pretrial order is controlling, under certain circumstances it
is not set in stone. The requisite standard — “to prevent manifest injustice” — is heavily factdependent and will usually be decided by the court on a case-by-case basis depending on a
balancing and consideration of relevant facts. Amendment or modification of a pretrial order should
not be sought without substantial justification; the moving party bears the burden of demonstrating
why such an amendment is required, and any amendment must overcome policy considerations that
generally dictate that a pretrial order, once entered, should not be disturbed. Gorlikowski, 52 F.3d
at 1444. See also Ford-Sholebo v. United States, 980 F.Supp.2d 917, 998 – 999 (N.D.Ill. 2013).
However, while pretrial orders should not be changed lightly, “total inflexibility is undesirable.”
Advisory Committee Notes, 1983 Amendment, Subdivision (e), Fed.R.Civ.P. 16.
Reasonable requests to amend or modify the pretrial order should be granted “only for good
cause.” Fed.R.Civ.P. 16(b)(4). “When confronted with . . . a request [to permit a substantial change
to the pretrial order], a district court must weigh the possible hardships imposed on the parties and
‘balance the need for doing justice on the merits between the parties (in spite of errors and
oversights of their attorneys) against the need for maintaining orderly and efficient procedural
arrangements.’ ” Ford-Sholebo, supra, 980 F.Supp.2d at 998, quoting Gorlikowski, supra, 52 F.3d
at 1444.
“[T]he trial court’s decision [regarding modification of a pretrial order] is properly reviewed
for an abuse of discretion.” Ford-Sholebo, supra, 980 F.Supp.2d at 998, quoting Gorlikowski,
supra, 52 F.3d at 1445. The failure to amend a pretrial order to avoid manifest injustice may
constitute an abuse of discretion. Likewise, approval of amendments that would result in either
substantial injury to the opposing party or an inconvenience to the court may also constitute an
abuse of discretion on the part of the court.

IV. [9.28]
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I. SCOPE OF THE CHAPTER: THE HISTORY AND ROLE OF UNITED STATES
MAGISTRATE JUDGES IN THE FEDERAL JUDICIAL SYSTEM
A. [10.1] History and Development of the Federal Magistrate Judge System
This chapter discusses the scope of the authority and jurisdiction of United States magistrate
judges and the procedures that govern their functioning. Excluded from discussion is their role in
criminal cases, which includes approval (or disapproval) of criminal complaints, arrest warrants,
search warrants, and administrative inspection warrants; initial appearances of defendants
following arrest; detention hearings; preliminary hearings; bond revocation hearings; and the trial
of certain non-felony cases when the parties have consented to the jurisdiction of the magistrate
judge.
There are approximately 540 full-time magistrate judges on the federal bench today — more
than at any time in history. And they are exercising more judicial control over the litigation process
than ever before. Indeed, all the courts have acknowledged that without magistrate judges, the work
of the federal courts would grind to a halt. This conclusion is supported by the thousands of cases
and many hundreds of law review articles dealing with various aspects of a magistrate judge’s role
and functions that can easily be found on Westlaw. In addition to full-time magistrate judge
positions, there are more than 45 part-time/combination positions and approximately 60 retired
magistrate judges who have been recalled to service. As Judge William G. Young put it: “The
evidence is all around us. It is the Article I, not the Article III, trial judiciary that is today expanding,
vital, and taking on ever more judicial responsibilities.” An Open Letter to U.S. District Judges, 50
Fed.Law. 30, 34 (July 2003), quoted in Tim A. Baker, The Expanding Role of Magistrate Judges
in the Federal Courts, 39 Val.U.L.Rev. 661 (2005).
The current magistrate judge system in the United States traces its lineage to the Federal
Magistrates Act, Pub.L. No. 90-578, 82 Stat. 1107 (1968), in which Congress created the position
of United States magistrate judge. The Act replaced the then existing commissioner system. The
Act has been amended a number of times since then, with each amendment expanding the authority
of the office. Brendan Linehan Shannon, The Federal Magistrates Act: A New Article III Analysis
for a New Breed of Judicial Officer, 33 Wm. & Mary L.Rev. 253, 255 (1991).
The most significant expansion came in the Federal Magistrate Act of 1979, Pub.L. No. 96-82,
93 Stat. 643, which authorized magistrate judges to conduct “any or all proceedings in a jury or
nonjury civil matter and order the entry of judgment in the case,” as long as they are specially
designated by the district court and are acting “[u]pon the consent of the parties.” 28 U.S.C.
§636(c)(1).
In giving magistrate judges case-dispositive civil authority, Congress “hoped to relieve the
district courts’ ‘mounting queue of civil cases’ and thereby ‘improve access to the courts for all
groups.’ ” Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1702 (2003), quoting
S.Rep. No. 74, 96th Cong., 1st Sess. 4 (1979), reprinted in 1979 U.S.C.C.A.N. 1469. “The Act’s main
object was to create ‘a supplementary judicial power designed to meet the ebb and flow of the
demands made on the Federal judiciary.’ ” 123 S.Ct. at 1702, quoting H.R.Rep. No. 287, 96th Cong.,
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1st Sess. 2 (1979), reprinted in 1979 U.S.C.C.A.N. 1469. “The Act ‘creates a vehicle by which
litigants can consent, freely and voluntarily, to a less formal, more rapid, and less expensive means
of resolving their civil controversies.’ ” 123 S.Ct. at 1702 – 1703.
In 2019, there were literally thousands of cases across the country in which the parties consented
to have their case heard for all purposes by a magistrate judge, rather than a district judge. See F.
Andrew Hessick, Consenting to Adjudication Outside the Article III Courts, 71 Vand.L.Rev. 715
(2018). See generally www.uscourts.gov, which contains a wealth of statistical information about the
functioning of magistrate judges across the country.
“[T]he system created by the Federal Magistrates Act has exceeded the highest expectations of
the legislators who conceived it. In modern federal practice, federal magistrates account for a
staggering volume of judicial work.” Peretz v. United States, 501 U.S. 923, 115 L.Ed.2d 808, 111
S.Ct. 2661, 2665 n.5 (1991). It is not an exaggeration to say, as the Supreme Court did in Peretz,
that the role of the United States magistrate judge in today’s federal judicial system “is nothing less
than indispensable.” 111 S.Ct. at 2665, quoting Government of Virgin Islands v. Williams, 892 F.2d
305, 308 (3d Cir. 1989).
The 1990 amendment to the Federal Magistrates Act by the Judicial Improvements Act of 1990,
Pub.L. No. 101-650, 104 Stat. 5089, among other things, changed the name of the office from
“United States magistrate” to “United States magistrate judge.” See 28 U.S.C. §631 Note. The
change in designation was intended to reflect the importance and expanded scope of the office. See
James G. Woodward and Michael E. Penick, Expanded Utilization of Federal Magistrate Judges:
Lessons from the Eastern District of Missouri, 43 St. Louis U.L.J. 543, 548 (1999) (Woodward and
Penick). The amendment to the Federal Magistrates Act by the Federal Courts Improvement Act
of 1996, Pub.L. No. 104-317, 110 Stat. 3847, provided that a judgment entered by a magistrate
judge under §636(c)(1) is to be treated as a final judgment of the district court appealable in the
same manner as an appeal from any other judgment of a district court. 28 U.S.C. §636(c)(3);
Fed.R.Civ.P. 73(c). Simply put, when the parties consent to the jurisdiction of a magistrate judge,
the district court ceases to have supervisory or appellate/review jurisdiction over any decision made
by the magistrate judge.
The years between 2000 and 2019 witnessed continued and significant expansions under the
Federal Courts Improvement Act of 2000, Pub.L. No. 106-518, 114 Stat. 2410. The literature on
the history and development of the federal magistrate judge system is, to say the least, extensive
and informative. Some of the earlier literature will be found in Leslie G. Foschio, A History of the
Development of the Office of United States Commissioner and Magistrate Judge System, 1999
Fed.Cts.L.Rev. 4, I.1 (1999); Woodward and Penick, supra; Philip M. Pro and Thomas Hnatowski,
Measured Progress: The Evolution and Administration of the Federal Magistrate Judges System,
44 Am.U.L.Rev. 1503 (1995); Christopher E. Smith, From U.S. Magistrates to U.S. Magistrate
Judges: Developments Affecting the Federal District Courts’ Lower Tier of Judicial Officers, 75
Judicature 210 (1992); Peter G. McCabe, The Federal Magistrate Act of 1979, 16 Harv.J. on Legis.
343 (1979). Cf. Judith Resnik, Of Courts, Agencies, and the Court of Federal Claims: Fortunately
Outliving One’s Anomalous Character, 71 Geo.Wash.L.Rev. 798 (2003). Articles chronicling the
development of federal magistrate judges and their duties are plentiful, numbering in the many
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hundreds. They may be found on Westlaw. See also Peter McCabe, A Guide to the Federal
Magistrate Judges System, www.fedbar.org/wp-content/uploads/2019/10/FBA-White-Paper2016-pdf-2.pdf (case sensitive). Indeed, according to published sources, magistrate judges in the
last few years have annually disposed of more than 1.1 million matters.
Even as far back as 2013, the extraordinary contribution to the federal judicial system made by
magistrate judges is apparent.
According to a report by the United States Courts, for the 12-month period ending on September
30, 2013, magistrate judges throughout the nation disposed of a staggering 1,179,358 matters. See
Table S-17, Matters Disposed of by U.S. Magistrate Judges During the 12-Month Periods Ending
September 30, 2004, and September 30, 2009 Through 2013, www.uscourts.gov/uscourts/
statistics/judicialbusiness/2013/tables/s17sep13.pdf. For the 10-year period ending in 2019,
statistics reveal that magistrate judges disposed of almost 1.3 million matters. Table S-17, Matters
Disposed of by U.S. Magistrate Judges For the 10-Year Period Ended September 30, 2019,
www.uscourts.gov/sites/default/files/data_tables/jb_s17_0930.2019.pdf.
In the Northern District of Illinois, magistrate judges terminated 796 civil consent matters in
the 12-month period ending on September 30, 2018. Table M-5, Civil Consent Cases Terminated
by U.S. Magistrate Judges Under 28 U.S.C. §636(c), www.uscourts.gov/sites/default/
files/data_tables/jb_m5_0930.2018.pdf. Again, for those interested in statistics, the statistical back
up for the figures describing in detail the work of magistrate judges can be found on the website
for the United States Courts. While the website can be somewhat difficult to navigate, all the
statistical information can be found.
B. [10.2] Expansion of the Authority of Magistrate Judges
In line with Congress’s expansion of the authority of magistrate judges, three areas in particular
have seen a dramatic enhancement in their role. The first is the greater utilization by district judges
of magistrate judges in the pretrial phases of the litigation process, that is in discovery and
settlement of cases. Depending on the location, they are active in resolving habeas corpus cases as
well. The second involves civil consent cases in which the parties agree to have the magistrate
judge preside over the entire case. See Fed.R.Civ.P. 73(a) and 73(b), which set forth the consent
procedure. When consent is unanimously given, generally and preferably in writing, the case is
transferred from the calendar of the district judge (assuming the judge approves), and the magistrate
judge has the case for all purposes, including trial and entry of final judgment. See 28 U.S.C.
§636(c)(1); Fed.R.Civ.P. 73; N.D.Ill. Local Rule 73.1(c); Roell v. Withrow, 538 U.S. 580, 155
L.Ed.2d 775, 123 S.Ct. 1696, 1702 (2003); Moses v. Sterling Commerce (America), Inc., 122
Fed.Appx. 177, 181 (6th Cir. 2005) (rejecting challenge to magistrate judge’s authority once
consent has been unilaterally given). See also Holt-Orsted v. City of Dickson, 641 F.3d 230, 233
(6th Cir. 2011). In some districts with a single magistrate judge and a single district judge,
magistrate judges may have full control over a very substantial number of cases by virtue of the
willingness of litigants to consent to their jurisdiction, a willingness that exceeds that of lawyers in
large metropolitan districts.
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The third area of expansion is in the mediation of settlements through settlement conferences
presided over by the magistrate judge. Most cases are settled rather than tried (United States v.
Dawson, 425 F.3d 389 (7th Cir. 2005); see also U.S. District Courts statistics for 2019,
www.uscourts.gov/us-district-courts-judicial-business-2019 (noting five-percent increase in civil
filings and one-percent decrease in civil trials in 2013)), and thus the historically strong federal
policy favoring settlement of cases (Digital Equipment Corp. v. Desktop Direct, Inc., 511 U.S. 863,
128 L.Ed.2d 842, 114 S.Ct. 1992, 2002 (1994); Marek v. Chesny, 473 U.S. 1, 87 L.Ed.2d 1, 105
S.Ct. 3012 (1985); Sullivan v. DB Investments, Inc., 667 F.3d 273, 310 – 312 (3d Cir. 2011); Zurich
American Insurance Co. v. Watts Industries, Inc., 417 F.3d 682 (7th Cir. 2005)) is perhaps stronger
today than at any time in the history of the federal courts. Ehrheart v. Verizon Wireless, 609 F.3d
590, 594 – 595 (3d Cir. 2010) (noting preference for settlements and settlement agreements in order
to preserve judicial resources). Thus, magistrate judges in the Northern District of Illinois alone
routinely preside over many thousands of settlement conferences — an average of slightly over 100
per week. The number of settlement conferences has been increasing on an annual basis.
The enhanced role of the magistrate judge as mediator has persisted despite the increased
nationwide use of judicial and private mediation as a method of dispute resolution.
C. [10.3] The Importance of the Role of Magistrate Judges
The importance of the magistrate judge’s role cannot be too strongly stressed. Given the
predominant role discovery has come to play in modern litigation (A.H. Robins Co. v. Piccinin, 788
F.2d 994, 1013 (4th Cir. 1986) (discovery has become “a monster on the loose”)) — the Seventh
Circuit has called it the “bane of modern litigation” (Rossetto v. Pabst Brewing Co., 217 F.3d 539,
542 (7th Cir. 2000)) — often critical, nondispositive, pretrial motions are necessarily included in
the discovery referral routinely made to the magistrate judge pursuant to 28 U.S.C. §636(b)(1)(A).
As a practical matter, the magistrate judge’s determination of these issues may affect the ultimate
outcome of the case even though, from a theoretical perspective, the motions are not deemed case
dispositive. Two conspicuous examples are motions to bar expert testimony under Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L.Ed.2d 469, 113 S.Ct. 2786 (1993), and
motions to bar evidence as a discovery sanction pursuant to Fed.R.Civ.P. 37. These kinds of
motions are often decided by magistrate judges. See, e.g., Richman v. Sheahan, 415 F.Supp.2d 929
(N.D.Ill. 2006); Loeffel Steel Products, Inc. v. Delta Brands, Inc., 387 F.Supp.2d 794 (N.D.Ill.
2005); Loeffel Steel Products, Inc. v. Delta Brands, Inc., 372 F.Supp.2d 1104 (N.D.Ill. 2005).
Review of these and other discretionary decisions on discovery matters is highly deferential,
and reversal occurs only if the determination is “clearly erroneous or contrary to law.” See §10.59
below. Hence, the magistrate judge’s decision may, as a practical matter, be the final word, at least
at the trial court level.
The same rules of procedure and of evidence apply to Article III and Article I judges, alike,
and the latter’s orders must be obeyed unless reversed by a higher court. In recognition of their
place in the federal judiciary, magistrate judges, like district judges, are subject to the Code of
Conduct for United States Judges. To ensure their judicial independence, the salaries of magistrate
judges may not be reduced during their term of office below the level fixed at the beginning of the
term. 28 U.S.C. §634(b).
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Although their office is derived from Article I rather than Article III of the Constitution, United
States magistrate judges are nonetheless federal judges and “judicial officers” within the meaning
of federal law. See Fed.R.Crim.P. 1(b)(3); 28 U.S.C. §632. Each magistrate judge is appointed by
the district court in which he or she will serve for an eight-year term, which is renewable at the
option of the district court. 28 U.S.C. §631(e).

II. JURISDICTION OF MAGISTRATE JUDGES
A. [10.4] Jurisdiction in Consent Civil Cases
For years, the constitutionality of 28 U.S.C. §636(c), empowering a magistrate judge to act
effectively as a district judge when parties have consented unanimously to his or her jurisdiction,
has been repeatedly affirmed by the lower courts. The contours of §636(c) were set forth by the
Seventh Circuit in Kalan v. City of St. Francis, 274 F.3d 1150, 1152 (7th Cir. 2001):
28 U.S.C. §1291 grants the courts of appeals jurisdiction over final decisions of the
district courts. 28 U.S.C. §636(c)(1) provides that “[u]pon consent of the parties, a
full-time United States magistrate . . . may conduct any or all proceedings in a jury or
nonjury civil matter and order the entry of judgment in the case, when specially
designated to exercise such jurisdiction by the district court or the courts he serves.”
Thus, a magistrate judge has jurisdiction to enter a final decision only if the district
court properly refers the case and the parties consent. See Rice v. Sunrise Express,
Inc., 209 F.3d 1008, 1014 n. 7 (7th Cir.), cert. denied, 531 U.S. 1012, 121 S.Ct. 567, 148
L.Ed.2d 486 (2000). Consent need not be in writing, but it must be on the record,
explicit, and unambiguous. See Drake v. Minn. Mining & Mfg. Co., 134 F.3d 878, 883
(7th Cir.1998); Mark I, Inc. v. Gruber, 38 F.3d 369, 370 (7th Cir.1994). We cannot
infer consent from the conduct of the parties. Gruber, 38 F.3d at 370. Further, we have
emphasized repeatedly that valid consent is essential to upholding §636(c)’s
constitutionality against arguments that it improperly vests the judicial power of the
United States in non-Article III judges. Id. (collecting cases); see also Jaliwala v.
United States, 945 F.2d 221, 224 (7th Cir.1991) (“[T]he standards regarding the
validity of consent must be carefully observed, for as we have previously noted valid
consent is the linchpin of the constitutionality of 28 U.S.C. §636(c).”) (citation and
internal quotation omitted).
See also Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1700 – 1701 (2003);
Fed.R.Civ.P. 73. Appeals from final judgment in a consent case are to the appropriate court of
appeals (or the federal circuit, in patent cases) and not to the district court. Roell, supra;
Fed.R.Civ.P. 73(c). The district judge has no supervisory control over the case following
unanimous consent of the parties. It is imperative that all parties consent and that they do so
preferably in writing. A hard-won victory will be open to careful scrutiny in the court of appeals if
the matter of consent is open to legitimate questions. While consent may be inferred from a party’s
actions or inaction, the risk is easily avoided: Be sure that all the parties consent in writing, and
that the written consent is filed with the clerk of the court so that it is part of the record.
But remember, all parties must consent. DaSilva v. Rymarkiewicz, 888 F.3d 321 (7th Cir. 2018).
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B. Specific Issues
1. [10.5] Trials
The requirement for unanimous consent of all parties established in 28 U.S.C. §636(c)(1) is
“the font of a magistrate judge’s authority” to try a jury or nonjury civil matter and order the entry
of final judgment, with review, not by the district court, but by the appropriate court of appeals.
Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1701 (2003). Phrased differently,
when all parties have consented to the jurisdiction of the magistrate judge, the case proceeds in the
same way as it would had there been no consent and the trial occurred before the district judge.
N.D.Ill. Local Rule 73.1(c); C.D.Ill. Local Rule 72.1(A)(9); S.D.Ill. Local Rule 72.2(b); Farmer v.
Litscher, 303 F.3d 840, 844 (7th Cir. 2002).
2. [10.6] The Need for Express Consent by the Client
Since consent to trial by a magistrate judge results in a waiver of the constitutional right to have
the case tried by an Article III judge, the consent must be knowing and voluntary. In addition,
Congress has insisted that the parties be assured that they have the right not to consent to magistrate
judge jurisdiction. In any district in which there is a trial-designated magistrate judge, the clerk of
the court is required, at the time the action is filed, to notify the parties of their right to consent to
trial by a magistrate judge. 28 U.S.C. §636(c)(2). Thereafter, a district judge or magistrate judge
may remind the parties of the option to consent but also must advise that they may decline to
consent “without adverse substantive consequences.” Id.
But does this mean that the client must expressly consent, or can counsel make that decision?
Unlike routine scheduling matters and “trial management matters” on which the attorney’s decision
is the last word (Gonzalez v. United States, 553 U.S. 242, 170 L.Ed.2d 616, 128 S.Ct. 1765, 1770
(2008)) (counsel cannot agree to jurisdiction on his own), consenting to jurisdiction of a magistrate
judge requires consent of the client, most courts have held that the client’s actual consent is a
precondition to the magistrate judge’s having jurisdiction. See McNab v. J & J Marine, Inc., 240
F.3d 1326, 1327 – 1328 (11th Cir. 2001); Barnett v. General Electric Capital Corp., 147 F.3d 1321,
1323 (11th Cir. 1998); New York Chinese TV Programs, Inc. v. U.E. Enterprises, Inc., 996 F.2d
21, 24 (2d Cir. 1993). A number of courts have allowed consent to be inferred from the
circumstances. United States v. Young, 481 Fed.Appx. 769, 773 (3d Cir.), cert. denied, 133 S.Ct.
393 (2012). The lesson from all this is be certain consent has been given.
In the Northern District of Illinois, parties who wish to consent to the jurisdiction of a
magistrate judge are provided with a form to be signed by each party. Sample forms of the Northern
District’s general consent and limited consent to exercise of jurisdiction by a magistrate judge are
available on the court’s website at www.ilnd.uscourts.gov/onlineforms.aspx. For the Central
District, sample forms for use in the Peoria, Urbana, and Springfield Divisions are available at
www.ilcd.uscourts.gov/sites/ilcd/files/forms/Consent%20Packet_0.pdf (case sensitive). A sample
form of consent used in the Southern District is available at www.ilsd.uscourts.gov/forms/
consenttomag.pdf.
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Once there has been a consent, it is difficult to undo it with a claim of involuntariness. Courts
are not particularly receptive to claims that consents have been coerced. For example, in Collins v.
Foreman, 729 F.2d 108 (2d Cir. 1984), the court ruled that the magistrate judge’s informing the
appellants of their option to consent in two telephone calls and a letter did not render their consent
involuntary. In Adams v. Heckler, 794 F.2d 303 (7th Cir. 1986), a magistrate judge who scheduled
a hearing and, on the day of the hearing, expected the plaintiff to decide whether to consent to the
magistrate judge’s jurisdiction did not coerce or induce the consent. In United States v. Simmonds,
179 F.R.D. 308, 312 (D.Colo. 1998), the defendant, a prisoner, was not permitted to withdraw his
consent following allegations that the prison guards created a hostile environment and that he
lacked sound judgment at the time. The U.S. District Court for the District of Colorado found that,
because of the month to consider and because the defendant initially answered no as to whether he
was coerced, withdrawal of consent would be inappropriate. See Sutherland v. Fernando, No.
1:09-cv-02152-LJO-GSA-PC, 2014 WL 6389442, *5 (E.D.Cal. Nov. 14, 2014). Cf. United States
v. Guerra, No. 09-mj-00066-LTM, 2010 WL 771819, *2 (D.Colo. Mar. 3, 2010).
3. [10.7] Expression of Consent on the Record and Implied Consent
Consents under 28 U.S.C. §636(c)(1) must be on the record. Wilhelm v. Rotman, 680 F.3d
1113, 1120 (9th Cir. 2012). See Drake v. Minnesota Mining & Manufacturing Co., 134 F.3d 878,
883 (7th Cir. 1998). See also Kalan v. City of St. Francis, 274 F.3d 1150, 1152 (7th Cir. 2001); F.
Andrew Hessick, Consenting to Adjudication Outside the Article III Courts, 71 Vand.L.Rev. 715
(2018). Some courts have held that even when the parties concurred that they had consented, the
magistrate judge lacked jurisdiction because the parties were unable to point to anything in the trial
court record indicating consent. See, e.g., Jones v. Riggs, 305 Fed.Appx. 986, 987 (4th Cir. 2009);
Jaliwala v. United States, 945 F.2d 221, 224 (7th Cir. 1991); Silberstein v. Silberstein, 859 F.2d
40, 41 (7th Cir. 1988); Alaniz v. California Processors, Inc., 690 F.2d 717 (9th Cir. 1982). But see
Calderon v. Waco Lighthouse for the Blind, 630 F.2d 352, 354 (5th Cir. 1980) (failure to object to
reference for trial on merits constituted consent); Warren v. Thompson, 224 F.R.D. 236, 238
(D.D.C. 2004).
While a number of courts have held that the expression of consent must be explicit and may
not be inferred from the conduct of the parties (Mark I, Inc. v. Gruber, 38 F.3d 369, 370 (7th Cir.
1994), Stevo v. Frasor, 662 F.3d 880, 883 (7th Cir. 2011)), other authorities make clear that consent
can be inferred from a party’s conduct. In Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123
S.Ct. 1696 (2003), two of the defendants did not execute written consents. However, on at least
three occasions, they remained silent while the magistrate judge stated that they had consented to
her authority. The jury had found for the defendants.
The Supreme Court held in Roell that the defendants’ “general appearances before the
Magistrate Judge, after they had been told of their right to be tried by a district judge, suppl[ied]
the consent necessary for the Magistrate Judge’s ‘civil jurisdiction’ under §636(c)(1).” 123 S.Ct. at
1704. See also United States v. Gamba, 541 F.3d 895 (9th Cir. 2008) (magistrate judge may be
appointed to preside over closing argument in criminal case even without defendant’s express
consent when his lawyer agreed to appointment as tactical matter); Heft v. Moore, 351 F.3d 278,
281 (7th Cir. 2003).
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In Wilhelm, supra, 680 F.3d at 1119, the Ninth Circuit found that consent may be implied when
the parties initially consented to one magistrate judge who was subsequently replaced. The parties
were reinformed of their right to refuse the new magistrate judge and instead remained silent. See
Stevo, supra, 662 F.3d at 885.
No longer need consent follow some prescribed form of words or even be in writing. See
Hatcher v. Consolidated City of Indianapolis, 323 F.3d 513, 516 (7th Cir. 2003). Written consent
expressed in documents other than consent forms may suffice. See id; Lakeside Feeders, Ltd. v.
Chicago Meat Processors, Inc., 35 F.Supp.2d 638 (N.D.Ill. 1999) (consent in final pretrial order
sufficient). Compare Smith v. Shawnee Library System, 60 F.3d 317, 321 (7th Cir. 1995) (after oral
argument, parties who had not initially consented to magistrate judge’s entry of judgment agreed
to submit consent forms).
Some courts have held that consent to a magistrate judge’s jurisdiction is not a “tactical”
decision. Others have taken a very different view, including some cases from the Seventh Circuit
that have rejected the argument that consent was invalid because the lawyer did not have the
plaintiff’s approval to sign the consent. The Seventh Circuit held that agreement was indeed a
“tactical” decision and that the lawyers signing of the consent form was sufficient. See Gonzalez v.
United States, 553 U.S. 242, 170 L.Ed.2d 616, 128 S.Ct. 1765 (2008); Noah v. Mancari’s Chrysler
Plymouth Jeep Eagle, Inc., 57 Fed.Appx. 708 (7th Cir. 2003).
Nonetheless, prudence dictates that consent should not be left to inference. Rather than argue
about the matter on appeal, make sure that you have the client’s consent to consent to the
jurisdiction of the magistrate judge and have the client sign the consent form.
This is one place where an ounce of prevention is worth infinitely more than the proverbial
pound of cure. Securing explicit, written, timely consents from all parties will prevent arguments
on appeal that threaten to undo years of effort and expense by the parties and the court, and, even
if the appeal is unsuccessful, it will result in the needless expenditure of time, effort, and legal fees.
4. [10.8] The Requirement That Consent Be Unanimous
All parties must consent to the jurisdiction of the magistrate judge. Without it, the magistrate
judge has no jurisdiction, and the jurisdictional defect can be noticed at any stage of the
proceedings, by either a party or the court sua sponte. Orum v. Commissioner, 412 F.3d 819 (7th
Cir. 2005).
The Seventh Circuit is adamant about compliance with jurisdictional requirements in all cases,
including those involving magistrate judge jurisdiction. In Brook, Weiner, Sered, Kreger &
Weinberg v. Coreq, Inc., 53 F.3d 851 (7th Cir. 1995), for example, the court stressed that “unless
all parties consent on the record, the magistrate judge may do no more than make a
recommendation. . . . Our staff therefore looks closely at appeals from magistrate judges to ensure
that the appeal has come to the right court. When the staff cannot find consents from all parties, the
court calls for jurisdictional memoranda.”
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If new parties are joined after the original consents, unless they also consent, there is no
jurisdiction to proceed before the magistrate judge, and the case must be returned to the district
judge. See Brook, supra, 53 F.3d at 852; Mark I, Inc. v. Gruber, 38 F.3d 369 (7th Cir. 1994).
In Withrow v. Roell, 288 F.3d 199 (5th Cir. 2002), rev’d, 123 S.Ct. 1696 (2003), the Fifth
Circuit took a more restrictive view of things. The court held that the parties’ posttrial consent to a
determination by a magistrate judge under 28 U.S.C. §636(c) was insufficient to cure the
jurisdictional defects stemming from the absence of consent given prior to trial. The Supreme Court
reversed but declined to decide the issue because it held that consent could be implied from the
conduct of the parties. That, not surprisingly, represents the current view of the Seventh Circuit.
When a new party is merely substituting for an original party (e.g., a legal representative for a
deceased original party or a transferee of the original party’s interest (Fed.R.Civ.P. 25)), a new
consent by the substitute party is unnecessary. Brook, supra (substituted parties are merely legal
successors of original parties; thus, their status in litigation, including whether they have consented
to proceed before magistrate judge, necessarily tracks position of original litigants). See Zest IP
Holdings, LLC v. Implant Direct Mfg, LLC, 10cv0541-GPC-WVG, 2013 WL 5674834 (S.D.Cal.
Oct. 16, 2013).
A question that often arises is what happens in a multiparty case when one defendant has not
been served, defaults (J.C. Henry v. Tri-Services, Inc., 33 F.3d 931, 933 (8th Cir. 1994)), or comes
into the case pursuant to an amended complaint? Can the participating parties, no matter how
numerous, consent and satisfy the requirement of unanimity of consent? The answer is no. Newly
arrived parties must also consent. Mark I, supra, 38 F.3d at 370. A magistrate judge cannot enter a
default judgment against a defaulting party since he or she has not consented. See McQueen v.
Beecher Community Schools, 433 F.3d 460, 472 (6th Cir. 2006) (finding that even when motion is
referred to magistrate judge under 28 U.S.C. §636(b)(1)(A), magistrate judge is unable to enter
default finding because he or she lacks unanimous consent); Callier v. Gray, 167 F.3d 977, 981
(6th Cir. 1999) (finding that magistrate judge’s report and recommendation for default judgment
were appropriate because magistrate judge’s action was not final dispositive action). Cf. 12 Charles
Alan Wright et al., FEDERAL PRACTICE AND PROCEDURE §3071.2 (3d ed. 2014) (limiting
unanimous consent; “It has also been held that no such consent is required from unnamed members
of a class certified under Rule 23 to proceeding before the magistrate judge so long as the class
representative has so consented.”).
The same is true of a movant who is allowed to intervene as a party. Following intervention,
the intervening party must consent in order for consent to be unanimous. Unless the intervenor
consents, the magistrate judge does not have plenary authority over the case pursuant to §636(c)(1).
See People Who Care v. Rockford Board of Education, School District No. 205, 171 F.3d 1083,
1089 (7th Cir. 1999); Atlantic Mutual Insurance Co. v. Northwest Airlines, Inc., 24 F.3d 958, 960
(7th Cir. 1994); Los Cangris v. UMG Recordings, Inc., Civil No. 10-1349 (JAG), 2012 WL
1952824 (D.P.R. May 30, 2012); Altier v. Worley Catastrophe Response, LLC, Civil Action No.
11-241, 2012 WL 161824 (E.D.La. Jan. 18, 2012). See also 12 Wright, FEDERAL PRACTICE
AND PROCEDURE §3071.2. Or at least the magistrate judge has no authority over the
nonconsenting party and may not enter a final judgment affecting his or her rights. Some cases
seem to say that the whole proceeding may be “set at naught” (Gruber, supra, 38 F.3d at 370);
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others say that only the nonconsenting, participating party is not bound by the judgment, while the
consenting parties are bound by their consent. See Equal Employment Opportunity Commission v.
West Louisiana Health Services, Inc., 959 F.2d 1277, 1279 – 1280 (5th Cir. 1992). The moral is
don’t leave it to chance.
The problem confronting the courts in these cases by late-arriving parties who do not formally
consent in writing may be mitigated given the later cases that hold that a party’s conduct and
extended participation in a case may constitute consent. See, e.g., Roell v. Withrow, 538 U.S. 580,
155 L.Ed.2d 775, 123 S.Ct. 1696, 1703 (2003) (“We think the better rule is to accept implied
consent where, as here, the litigant or counsel was made aware of the need for consent and the right
to refuse it, and still voluntarily appeared to try the case before the Magistrate Judge. Inferring
consent in these circumstances thus checks the risk of gamesmanship by depriving parties of the
luxury of waiting for the outcome before denying the magistrate judge’s authority.”); Stevo v.
Frasor, 662 F.3d 880, 883 – 886 (7th Cir. 2011) (discussing appropriate circumstances to imply
consent from party); Wilhelm v. Rotman, 680 F.3d 1113, 1118 – 1122 (9th Cir. 2012); Jackson v.
McKay-Davis Funeral Home, No. 07-C-1037, 2012 WL 5423739, *3 (E.D.Wis. Nov. 6, 2012)
(drawing distinction for when issue of consent to magistrate judge’s jurisdiction is raised preverdict despite considerable appearances before judge, when prompted for signed form consenting
to jurisdiction; “This uncertainty, which was clarified when [nonconsenting party] filed its refusal,
would cast a pall over future proceedings, undermining or at least calling into question [the
magistrate judge’s] jurisdiction to enter judgment in this case. There is no need to subject this case
to the risk of a void final judgment. These are extraordinary circumstances which justify vacating
the reference to [the magistrate judge].”), appeal dismissed (7th Cir. Dec. 7, 2012). However, one
ought to be sure that late arrivals are not presumed to be consenting, and those who have actually
consented should take the necessary steps to secure formal consent. So too should the magistrate
judge.
When a putative intervenor is denied permission to intervene, and the consenting parties have
resolved the case, the rule that “all parties” must consent is satisfied since, until the would-be
intervenor actually acquires the status of a party, it has “no statutory entitlement to exercise choice
over the type of adjudicator.” Atlantic Mutual Insurance, supra, 24 F.3d at 960. The unanimousconsent requirement also applies when third parties are brought in or defendants are added. Each
new party must consent. If one does not, the case cannot proceed under §636(c).
5. [10.9] The Scope of Consent to Jurisdiction: Unconditional and Limited Consents
When the parties have unconditionally consented to jurisdiction of the magistrate judge, he or
she is substituted for the district judge and has all the authority the district court had in connection
with the case. However, the parties may limit their consent to a particular motion or issue or phase
of the case. For example, a party may consent to have the magistrate judge decide a motion for
injunctive relief in order to accelerate appellate review. Without that limited consent, the magistrate
judge is limited by 28 U.S.C. §636(b)(1)(B) to a nonbinding report and recommendation to the
district court. In the interim between the report and recommendation and the district court’s
required de novo review, there is no injunction, and the defendant is not restrained in the slightest.
See American Family Mutual Insurance Co. v. Roth, No. 05 C 3839, 2007 WL 2377335, *5
(N.D.Ill. Aug. 16, 2007).
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Although limited consents are less common than unconditional consents, they do occur and are
expressly allowed pursuant to Local Rule 73.1(d) of the Northern District of Illinois. The
permissibility of a limited consent is beyond debate. Hains v. Washington, 131 F.3d 1248 (7th Cir.
1997), overruled on other grounds by Coleman v. Labor & Industry Review Commission of State
of Wisconsin, 860 F.3d 461 (7th Cir. 2017). However, if a party wishes to limit consent to either a
particular motion or, more generally, to pretrial matters, for example, they would do well to make
those limitations explicit. In Germane v. Heckler, 804 F.2d 366, 370 – 371 (7th Cir. 1986), the
plaintiff attorney consented to the whole of the proceedings before the magistrate judge when the
client wished to limit that consent to only pretrial matters. The Seventh Circuit held that the consent
was proper, and therefore the magistrate judge was authorized to rule on the matter.
A related question is whether the consent to a magistrate judge is limited to the judicial officer
designated on the form at the time of the consent or includes any magistrate judge who might
thereafter be assigned to the case as a consequence of subsequent recusal or because of
administrative necessity resulting from retirement, illness, or death of the designated magistrate. In
Kalan v. City of St. Francis, 274 F.3d 1150, 1151 (7th Cir. 2001), the parties consented specifically
to Magistrate Judge Bittner of the Eastern District of Wisconsin. Seven years after the entry of
judgment by Judge Bittner, the plaintiff moved for relief from judgment under Fed.R.Civ.P. 60(b).
By then, Judge Bittner had retired. His successor denied the motion.
On appeal, the Seventh Circuit held that §636 does not prevent parties from consenting to a
specific magistrate judge and that, since they had done so, Judge Bittner’s successor was not within
the ambit of the consent and thus had no power to deny the motion. The court held that it could not
“construe the language of a consent that is limited on its face to [one magistrate judge] to include
[another magistrate judge].” 274 F.3d at 1154. Since Judge Bittner’s successor had no authority to
rule on the motion, there was no final judgment, and the court dismissed the appeal for lack of
jurisdiction. See also Hester v. Graham, Bright & Smith, P.C., 289 Fed.Appx. 35, 39 – 40 (5th Cir.
2008); Mendes Junior International Co. v. M/V Sokai Maru, 978 F.2d 920, 924 (5th Cir. 1992).
That Kalan, supra, was a “narrow holding” based on the assignment procedures then in place
in the Eastern District of Wisconsin and that parties cannot limit consent to a particular magistrate
judge in violation of a court’s random assignment procedures was made clear by the Seventh Circuit
two years later in Hatcher v. Consolidated City of Indianapolis, 323 F.3d 513, 517 (7th Cir. 2003).
In Hatcher, the assignment procedures in the Southern District of Indiana provided for random
assignment of judges. The court said: “It is one thing for parties, knowing in advance to whom their
case will be referred, to limit consent to that particular referral, and it is another thing to allow them
to shop among a district court’s magistrate judges.” 323 F.3d at 518.
The consent form used in the Northern District of Illinois, Consent to Exercise of Jurisdiction
By a United States Magistrate Judge, www.ilnd.uscourts.gov/_assets/_documents/_forms/
_online/consent.pdf, should moot the issue in Kalan, supra, and Hatcher, supra. It provides that
the consenting parties “hereby voluntarily consent to have a United States Magistrate Judge conduct
any and all further proceedings in this case, including trial, and order the entry of a final judgment.”
[Emphasis added.]. There then appears the following text: “Should this case be reassigned to a
magistrate judge other than the magistrate judge designated pursuant to Local Rule 72.1, the
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undersigned may object within 21 days of such reassignment,” in which event the case will be
reassigned to the district judge before whom it was pending. See also Hester, supra, 289 Fed.Appx.
at 39 – 40 (distinguishing between specific consent limited to particular magistrate judge and
consent that is applicable to any magistrate judge).
As things now stand in the Northern District of Illinois, the problem in Kalan, supra, should
not arise as long as there is a timely objection in the event of a reassignment of the case.
6. [10.10] The Right To Withdraw an Unconditional Consent
Once a civil case is referred to a magistrate judge under 28 U.S.C. §636(c)(1), there is no
absolute right to withdraw the consent. See Dixon v. Ylst, 990 F.2d 478, 480 (9th Cir. 1993); 12
Wright, FEDERAL PRACTICE AND PROCEDURE §3071.3, p. 493. (“Ordinarily a party who
has so consented may not later withdraw the consent.”). The party seeking to avoid the
consequences of the consent must look to 28 U.S.C. §636(c)(4), which governs requests to the
district judge to vacate a reference “for good cause shown on its own motion, or under extraordinary
circumstances shown by any party.” See also Fed.R.Civ.P. 73(b). 12 Wright, FEDERAL
PRACTICE AND PROCEDURE §3071.3 n.3, citing S.Rep. No. 74, 96th Cong., 1st Sess. 28
(1979).
The Fifth Circuit’s discussion of the issue of withdrawal in Carter v. Sea Land Services, Inc.,
816 F.2d 1018, 1020 (5th Cir. 1987), is faithful to the enhanced role Congress has created for
magistrate judges and recognizes the havoc that can result from allowing indiscriminate
withdrawals of consents. In Carter, the court refused to
read into the statute a rule that would allow a party to express conditional consent to
a reference, thereby obtaining what amounts to a free shot at a favorable outcome or
a veto of an unfavorable outcome. Any such rule would allow the party to hold the
power of consent over the magistrate like a sword of Damocles, ready to strike the
reference should the magistrate issue a ruling not quite to the party’s liking. We will
not countenance such fast and loose toying with the judicial system. 816 F.2d at 1020
– 1021.
In Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1703 (2003), the Supreme
Court said that inferring consent when a party has signaled consent to the magistrate judge’s
authority through actions rather than words “thus checks the risk of gamesmanship by depriving
parties of the luxury of waiting for the outcome before denying the magistrate judge’s authority.
Judicial efficiency is served.” In short, a nonpermissive view of the right to withdraw consent best
serves the congressional objectives underlying the Federal Magistrates Act, fosters judicial
efficiency, and prevents the kind of gamesmanship that would occur. See also Jackson v. McKayDavis Funeral Home, No. 07-C-1037, 2012 WL 5423739 (E.D.Wis. Nov. 6, 2012) (acknowledging
difference between pre-verdict and post-verdict consent issues; if party withdraws or challenges
consent before verdict is rendered, court may be more inclined not to exercise jurisdiction), appeal
dismissed (7th Cir. Dec. 7, 2012). Cf. Cabinetree of Wisconsin, Inc. v. Kraftmaid Cabinetry, Inc.,
50 F.3d 388, 391 (7th Cir. 1995) (forum selection should be made at earliest possible opportunity
“in order to economize on the resources, both public and private, consumed in dispute resolution”).
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The Fifth Circuit in Carter, supra, concluded that motions to withdraw consent for “good
cause” require the court to exercise its discretion. Factors to be considered include undue delay,
inconvenience to the court and witnesses, prejudice to the parties, whether the movant is acting pro
se, whether consent was voluntary, whether the motion is dilatory and contrived, the possibility of
bias or prejudice on the part of the magistrate judge, and whether the interests of justice would best
be served by holding a party to its consent. Certain Underwriters at Lloyds London v. Corporate
Pines Realty Corp., 355 Fed.Appx 778, 779 – 780 (5th Cir. Oct. 5, 2009). See Ramirez v. Laredo
National Bank, No. 7:10-CV-9, 2013 WL 5877777, *2 (S.D.Tex. Oct. 29, 2013); Carder v. Lawler,
Civil Action No. 09-313 Erie, 2010 WL 3703285, **2 – 3 (W.D.Pa. Sept. 14, 2010).
The Ninth Circuit at one time seemed to have taken a permissive approach to withdrawals of
consent, but it has subsequently modified this earlier position. In United States v. Neville, 985 F.2d
992, 1000 (9th Cir. 1993), the court held that a defendant who had validly consented does not have
the constitutional right to recant at will. The court recognized that there were instances in which a
party could withdraw consent but only if the notice of withdrawal is “timely,” a requirement that is
not subject to precise quantification. Id. Untimely motions to withdraw the consent waste judicial
resources and undermine the role played by magistrate judges in our judicial system, said the court.
Citing Carter, supra, approvingly, the Ninth Circuit held that among the factors to be considered
in determining timeliness are whether the withdrawal would unduly interfere with or delay the
proceedings, the burdens and costs to litigants, the inconvenience to the court and witnesses,
whether the movant is acting in good faith, and whether the interests of justice would be served by
holding a party to the consent. Id. See also Radovich v. Secretary of U.S. Department of Treasury,
116 Fed.Appx. 783, 786 (9th Cir. 2004); Ramirez, supra (discussing when it would be appropriate
to withdraw consent and what factors ought to be considered, including undue delay, inconvenience
to court, and whether interests of justice would best be served by holding party to his or her
consent).
In Lorenz v. Valley Forge Insurance Co., 815 F.2d 1095, 1097 (7th Cir. 1987), the Seventh
Circuit affirmed the magistrate judge’s refusal to vacate the reference when, after consent, the
plaintiffs were allowed to amend their complaint, which originally sought $150,000 in punitive
damages, to request $10 million. The court held that the case did not present the type of
“extraordinary circumstances” justifying withdrawal of consent. See also McGrath v. Everest
National Insurance Co., No. 2:07 CV 34, 2009 WL 4842837, *4 (N.D.Ind. Dec. 10, 2009)
(explaining “that adverse decisions by the magistrate judge, absent clear prejudicial abuse, did not
constitute ‘good cause’ or ‘extraordinary circumstances’ warranting vacation of the reference,”),
quoting Dowell v. Blackburn, 776 F.Supp. 283, 284 (W.D.Va. 1991).
The parties and their attorneys are entitled to know with reasonable certainty that a consent,
once voluntarily given, will not become, as Justice Jackson said in another context, “a teasing
illusion like a munificent bequest in a pauper’s will.” Edwards v. People of State of California, 314
U.S. 160, 86 L.Ed. 119, 62 S.Ct. 164, 172 (1941) (Jackson, J., concurring). A policy that favors
easy withdrawal of consents is institutionally unsound; instead of husbanding scarce judicial
resources at a time when they are taxed to the breaking point, it allows and encourages opportunistic
litigants to play a “heads I win, tails you lose” game with the judiciary and their adversaries.
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7. [10.11] Vacating a Referral After the Parties Have Consented: Who Decides?
28 U.S.C. §636(c)(4) empowers the court to vacate the order transferring the case to the
magistrate judge “for good cause shown on its own motion, or under extraordinary circumstances
shown by any party.” The section is “rarely used.” Allen v. Wine, 297 Fed.Appx. 524, 529 (7th Cir.
2008). Fed.R.Civ.P. 73(b) explicitly allows the district judge making the referral in a consent case
to vacate the referral. Cf. Manion v. American Airlines, Inc., 251 F.Supp.2d 171, 175 (D.D.C. 2003)
(“[T]he District Court’s ‘supervisory authority’ over actions referred for all purposes to a
Magistrate Judge is limited to consideration of motions to vacate the referral brought under
§636(c)(4), and does not extend to review of interlocutory orders such as that disputed by
defendant.”).
Does the magistrate judge have any decisional authority in ruling on a motion to vacate such a
referral? Some cases seem to say yes. In Radovich v. Secretary of U.S. Department of Treasury,
116 Fed.Appx. 783, 786 (9th Cir. 2004), the magistrate judge ruled on a request to withdraw
consent. In Moses v. Sterling Commerce (America), Inc., 122 Fed.Appx. 177 (6th Cir. 2005), the
court held that following unconditional consent, it was for the magistrate judge to rule on a motion
to vacate the referral. The magistrate judge did so in Milhous v. Metropolitan Government of
Nashville & Davidson County, No. 99-5685, 2000 WL 876396, *1 (6th Cir. June 21, 2000), but
after he did, “[u]pon review, the district judge vacated the order and referred the case back to the
magistrate judge.”
In Ouimette v. Moran, 730 F.Supp. 473, 480 – 481 (D.R.I. 1990), the district court, applying
the factors for determining good cause set out in Carter v. Sea Land Services, Inc., 816 F.2d 1018
(5th Cir. 1987), found that there was no reason to exercise its discretion to vacate its reference of a
habeas case in which the parties had consented to the magistrate judge’s jurisdiction. In Allen,
supra, the court concluded that a motion made to the district judge to whom the case had been
originally assigned seeking review of the summary judgment ruling of the magistrate judge to
whose jurisdiction the parties had unconditionally consented and alleging bias on the part of the
magistrate judge could be construed as a request under §636(c)(4) to vacate a referral. The court of
appeals implicitly found that that section was applicable following consent and held that the section
was rarely used and “regardless, Allen’s allegations of bias are unfounded, not extraordinary.” 297
Fed.Appx. at 529; 12 Wright, FEDERAL PRACTICE AND PROCEDURE §3071.3 (discussing
district judge’s residual authority).
Under §636(c)(4), district judges have a far greater degree of authority to vacate referrals in
nonconsent cases. In Gomez v. Harris, 504 F.Supp. 1342, 1345 n.6 (D. Alaska 1981), the court
vacated a reference “because of the presence of a controlling question of law and a thicket of
procedural difficulties.” Although the authority for the vacation of the reference was §636(c), there
was no discussion of why this was good cause. In Lithuanian Commerce Corp. v. Sara Lee Hosiery,
177 F.R.D. 245 (D.N.J. 1997), the magistrate judge held that certain expert testimony should be
barred. On appeal to the district judge, this decision was reversed, and the court, rather than sending
the matter back for further decision by the magistrate judge, vacated the referral “in the interest of
judicial economy.” Lithuanian Commerce Corp. v. Sara Lee Hosiery, 179 F.R.D. 450, 465 (D.N.J.
1998). See also Ransom v. M. Patel Enterprises, Inc., 734 F.3d 377, 388 (5th Cir. 2013) (showing
Fifth Circuit preference for allowing district as opposed to magistrate judge to determine
jurisdiction on remand where original case was tried before magistrate judge under §636(c)(1)).
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Although the courts in Carter, supra, and Ouimette, supra, included bias or prejudice of the
magistrate judge as one factor to be used in evaluating a motion to withdraw consent or vacate a
reference, the Seventh Circuit has held that allegations of bias or prejudice would not routinely justify
intervention by the district judge under §636(c)(4). See Allen, supra, 297 Fed.Appx. at 529 – 530.
Allegations of bias are generally to be brought before the magistrate judge to whom the parties have
consented. Manion, supra, 251 F.Supp.2d at 173 – 174; MacNeil v. Americold Corp., 735 F.Supp.
32, 35 – 36 (D.Mass. 1990).
Conclusory allegations of bias and prejudice will not suffice to remove the case from the
magistrate judge after a valid consent any more than they will suffice to disqualify a district judge.
Such conclusory allegations merely “demonstrate a distaste for how [the] case was being resolved
by the magistrate judge. A motion to vacate the reference cannot stand on these grounds.” Moses,
supra, 122 Fed.Appx. at 182. On bias and recusal generally, see Jeffrey Cole, Jilting the Judge:
How to Make and Survive a Motion to Disqualify, 34 Litig. 48 (Winter 2008).
Courts do not look favorably on the use of motions to vacate consent to a magistrate judge that
are actually thinly veiled attacks on a judge’s impartiality. See Alford v. Rice, No. 3:10-CV-424, 2011
WL 96485, *1 (S.D. Ohio Jan. 10, 2011) (applying 28 U.S.C. §455, requiring motions to recuse be
presented to judicial officer sought to be disqualified to magistrate judges); Huertas v. City of
Camden, No. 06-cv-4676-NLH-AMD, 2009 WL 3151312, *4 (D.N.J. Sept. 24, 2009) (“A magistrate
judge cannot be removed by another judge using a recusal standard. . . . The proper procedure would
be to bring a motion to recuse before the magistrate judge.”); Doe v. National Board of Medical
Examiners, No. CIV. A. 99-4532, 2001 WL 1003206, **2 n.4, 8 (E.D.Pa. Aug. 14, 2001) (sternly
treating motion to vacate consent as motion for recusal, stating that “in a case like this one, where the
§636(c)(6) motion carries an underlying allegation of bias, the proper procedure would be to bring a
motion to recuse before the magistrate judge” and that “[t]his smacks of a motion for recusal, and this
Court will not allow it”); Clay v. Brown, Hopkins & Stambaugh, 892 F.Supp. 11, 13 (D.D.C. 1995)
(“This Court will not sanction the use of 28 U.S.C. §636(c)(6) as a back-door method of raising the
functional equivalent of a 28 U.S.C. §455 motion. It is fundamentally unfair for a review court to
consider a claim of bias before the judge whose impartiality is under attack has been presented with
the opportunity to rule on the question.”).
8. [10.12] Advantages of Consenting to the Jurisdiction of a Magistrate Judge
One of the primary advantages of consenting to the jurisdiction of a magistrate judge is the
increased likelihood of having the case heard at an earlier time than the district judge might be able
to hear it. Because magistrate judges do not hear felony cases, and because their caseload is lower
than that of district judges, trials before a magistrate judge generally will occur earlier and even be
more economical than if they proceed before the district judge. Indeed, the very reason Congress
invested magistrate judges with plenary authority over consent cases was to provide litigants with
“a less formal, more rapid, and less expensive means of resolving their civil controversies.” Roell
v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1703 (2003).
Some magistrate judges will also waive pretrial order compliance in many cases to conserve
the litigants’ resources or have standing orders applicable to all their cases that pare down the
elements generally required in the pretrial order. In the Northern District of Illinois, the standing
orders are available from chambers or on the court’s website at www.ilnd.uscourts.gov.
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For a discussion of the advantages of proceeding before a magistrate judge, see A. Joel Richlin,
5 Reasons To Consent to a Magistrate Judge in Federal Court, 4 FBA Law. 1 (Fall 2013); Morton
Denlow, Should You Consent to the Magistrate Judge? Absolutely, and Here’s Why, 37 Litig., No.
2, 3 (Winter 2011); and Judge Joan Humphrey Lefkow, An Invitation to Consent to Trial Before a
United States Magistrate, 4 CBA Rec., No. 6, 28 (June 1990).
9. [10.13] Jury-Related Activities Under the “Additional Duties” Clause of 28 U.S.C.
§636(b)(3)
In Gomez v. United States, 490 U.S. 858, 104 L.Ed.2d 923, 109 S.Ct. 2237 (1989), the Supreme
Court held that a nonconsensual reference of voir dire examination and jury selection in a felony
case was not an “additional duty” assignable to a magistrate judge under 28 U.S.C. §636(b)(3). The
holding in Gomez “was narrow.” Peretz v. United States, 501 U.S. 923, 115 L.Ed.2d 808, 111 S.Ct.
2661, 2664 (1991). It is limited to cases in which the defendant objects. In United States v. France,
498 U.S. 335, 112 L.Ed.2d 836, 111 S.Ct. 805 (1991), an evenly divided Court (with Justice Souter
not participating) affirmed a lower court’s decision that a magistrate judge cannot preside over jury
selection in a felony case despite a defendant’s failure to object. With the parties’ consent,
supervision of felony voir dire is a permissible additional duty. Peretz, supra.
In Olympia Hotels Corp. v. Johnson Wax Development Corp., 908 F.2d 1363, 1368 – 1369 (7th
Cir. 1990), the Seventh Circuit extended the rule in Gomez to voir dire in civil cases since jury
selection is a “vital stage” in a trial and §636 is not intended to and does not confer on magistrate
judges the power to conduct jury voir dire without the consent of both parties. Accord Thomas v.
Whitworth, 136 F.3d 756 (11th Cir. 1998); Stockler v. Garratt, 974 F.2d 730 (6th Cir. 1992). A
magistrate judge may accept a jury verdict in the absence of the trial judge. See United States v.
Foster, 57 F.3d 727 (1995), vacated in part on other grounds on reh’g en banc, 133 F.3d 704 (9th
Cir. 1998). See also C.D.Ill. Local Rule 72.1(A)(15). However, absent explicit consent by the
parties, a magistrate judge may not dismiss a juror during jury deliberations. Harris v. Folk
Construction Co., 138 F.3d 365 (8th Cir. 1998).
In contrast, a magistrate judge’s ability to preside over grand jury selection has been upheld.
In United States v. Diaz, 922 F.2d 998 (2d Cir. 1990), the court upheld, against a postconviction
attack, the magistrate judge’s empanelment of a grand jury. Although noting that 28 U.S.C.
§1865(a) provides that a district judge shall participate in grand jury selection, the Second Circuit
found that §636(b)(1)(A) overrides that limitation because it permits a magistrate judge to
determine any pretrial matter “notwithstanding any provision of law to the contrary.” 922 F.2d at
1002. The Diaz court reasoned that Gomez, which involved petit jury selection, was distinguishable
because selection of a petit jury is the first significant step in a trial, not a pretrial matter.
See also §10.35 below.
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III. [10.14] THE LIMITED SCOPE OF MAGISTRATE JUDGE AUTHORITY IN
NONCONSENT CIVIL CASES
When the parties have not consented to the jurisdiction of the magistrate judge, his or her
authority is limited to those pretrial matters that the district judge has referred. Subject to the
exceptions in 28 U.S.C. §636(b)(1)(A), a magistrate judge may be designated by the district judge
to hear any pretrial matter pending before the court, including
a. nondispositive pretrial matters (i.e., those not dispositive of a claim or defense of a party,
Smith v. School Board of Orange County, 487 F.3d 1361, 1365 (11th Cir. 2007)) (28 U.S.C.
§636(b)(1)(A); Fed.R.Civ.P. 72(a));
b. dispositive matters under a report and recommendation and prisoner petitions (28 U.S.C.
§636(b)(1)(B); Rule 72(b));
c. special master assignments (28 U.S.C. §636(b)(2); Fed.R.Civ.P. 53; 42 U.S.C. §2000e5(f)(5));
d. matters relating to the exercise of contempt authority (28 U.S.C. §§636(e)(1) – 636(e)(5));
e. sentencing for a petty offense and a Class A misdemeanor in a case in which the parties
have consented (28 U.S.C. §§636(a)(4), 636(a)(5)); and
f.

“such additional duties as are not inconsistent with the Constitution and laws of the United
States” (28 U.S.C. §636(b)(3)).

See §10.35 below.
A. [10.15] Examples of Nondispositive Pretrial Matters
Pretrial, nondispositive matters within the meaning of 28 U.S.C. §636(b)(1)(A) and
Fed.R.Civ.P. 72(a) generally have been held to include, but are not limited to,
1. pretrial supervision, including pretrial conferences under Fed.R.Civ.P. 16(c)(2)(H);
2. supervision of discovery, including discovery conferences under Fed.R.Civ.P. 26(f) and
ruling on discovery motions;
3. conducting settlement conferences;
4. supervision of pretrial order preparation;
5. ruling on objections to exhibits and jury instructions;
6. ruling on motions in limine;
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7. appointment of counsel;
8. deciding questions of privilege;
9. appointment of guardians ad litem;
10. ruling on motion to stay litigation pending resolution of parallel arbitration proceedings or
to compel arbitration (there is some dispute on the latter but most agree that a magistrate
judge can rule on such a motion) (S.E.C. v. CMKM Diamonds, Inc., 729 F.3d 1248, 1260
(9th Cir. 2013));
11. ruling on motions to reopen a deposition, produce documents, deem a request to admit
admitted, and other similar pretrial discovery motions (Rodriguez v. United States, No. 06CV-2753 W(JMA), 2009 WL 3756605 (S.D.Cal. Nov. 6, 2009));
12. motions to compel arbitrations (most courts have held these are subject to a district court’s
discretionary ruling);
13. enforcement of scheduling orders (V.Mane Fils S.A. v. International Flavors &
Fragrances, Inc., Civil Action No. 06-2304 (FLW), 2011 WL 1344193, *5 (D.N.J. Apr. 8,
2011) (collecting cases));
14. imposition of varying nonmonetary sanctions resulting from violation of ethics, including
prohibiting lawyer from representing any class of individuals based on class allocations
asserted in case and restraining the lawyers’ future communications with certain
individuals and sending matter to state disciplinary officials (Hammond v. City of Junction
City, Kansas, 126 Fed.Appx. 886, 889 – 890 (10th Cir. 2005); see also Montgomery v.
Etreppid Technologies, LLC, No. 3:06-CV-00056-PMP-VCP, 2010 WL 1416771 (D.Nev.
Apr. 5, 2010) (imposition of varying sanctions including notification of United States
Attorney’s Office and sending copy of sanctions order to Nevada and California state bars,
prohibiting lawyers from applying for pro hac vice admission to court for five years));
15. exclusion of documents or witnesses as discovery sanction (see, e.g., V.Mane Fils S.A.,
supra; Shared Memory Graphics, LLC v. Apple Inc., No. C 10-2475 MMC, 2011 WL
5320749, *3 (N.D.Cal. Nov. 2, 2011); Lithuanian Commerce Corp. v. Sara Lee Hosiery,
179 F.R.D. 450, 456 (D.N.J. 1998));
16. ruling on motion to intervene (People Who Care v. Rockford Board of Education, School
District No. 205, 171 F.3d 1083, 1089 (7th Cir. 1999); Atlantic Mutual Insurance Co. v.
Northwest Airlines, Inc., 24 F.3d 958, 960 (7th Cir. 1994); Kukui Gardens Corp. v. Holco
Capital Group, Inc., 261 F.R.D. 523 (D.Haw. 2009));
17. ruling on motion to disqualify counsel (Hutchinson v. Pfeil, 105 F.3d 562, 565 (10th Cir.
1997); Tomasian v. C.D. Peacock, Inc., No. 09 C 5665, 2012 WL 2590493 (N.D.Ill. July
3, 2012); Advanced Manufacturing Technologies, Inc. v. Motorola, Inc., No. CIV9901219PHXMHMLOA, 2002 WL 1446953 (D.Ariz. July 2, 2002); Affeldt v. Carr, 628
F.Supp. 1097, 1101 (N.D. Ohio 1985)); and
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18. ruling on motion for gag order (Affeldt, supra).
There is a split of authority regarding whether a motion to compel arbitration is a dispositive or
nondispositive motion. See Patton v. Johnson, 915 F.3d 827 (1st Cir. 2019) (nondispositve); Virgin
Islands Water & Power Authority v. General Electric International Inc., 561 Fed.Appx. 131 (3d
Cir. 2014) (dispositive); American Contracts Indemnity Co. v. ReflecTech., Inc., Civil No.
1:18CV297-HSO-JCG, 2019 WL 4040592 (S.D.Miss. Aug. 27, 2019); PowerShare, Inc. v. Syntel,
Inc., 597 F.3d 10, 14 (1st Cir. 2010) (nondispositive) (collecting cases); Amisil Holdings Ltd. v.
Clairum Capital Management, 622 F.Supp.2d 825, 827 n.1 (N.D.Cal. 2007) (collecting cases);
Young v. County of Hawaii, No. 11-00580 ACK-RLP, 2012 WL 2366016, *4 (D.Haw. June 19,
2012); Clowdis v. Colorado Hi-Tec Moving & Storage, Inc., No. 11-cv-00036-CMA-KMT, 2012
WL 895701, *1 (D.Colo. Mar. 15, 2012); Vernon v. Qwest Communications International, Inc.,
857 F.Supp.2d 1135, 1140 – 1141 (D.Colo. 2012); Audio Visual Concepts, Inc. v. Smart
Technologies, ULC, No. 11-1551 (JAG-CVR), 2011 WL 4344034, *4 (D.P.R. Sept. 14, 2011);
Chen-Oster v. Goldman, Sachs & Co., 785 F.Supp.2d 394, 399 (S.D.N.Y. 2011), rev’d on other
grounds, Parisi v. Goldman, Sachs & Co., 710 F.3d 483 (2d Cir. 2013); Wilken Partners, L.P. v.
Champps Operating Corp., No. 11-cv-1005-EFM-KGG, 2011 WL 1257480,*1 (D.Kan. Apr. 4,
2011).
In PowerShare, supra, the First Circuit explained why it concluded that a motion to compel
arbitration is not dispositive and thus is subject to review by the district court under the clearly
erroneous or contrary to law standard rather than the de novo standard of review:
Motions to stay litigation pending the resolution of parallel arbitration proceedings
are not among the motions enumerated in 28 U.S.C. §636(b)(1)(A). Nor are they of
the same character as the listed motions. A federal court’s ruling on a motion to stay
litigation pending arbitration is not dispositive of either the case or any claim or
defense within it. Although granting or denying a stay may be an important step in
the life of a case (lawyers are keenly aware that there are substantive consequences
to whether or not a stay is granted), in the last analysis a stay order is merely
suspensory. Even if such a motion is granted, the court still retains authority to
dissolve the stay or, after the arbitration has run its course, to make orders with
respect to the arbitral award. See Federal Arbitration Act, 9 U.S.C. §9 (permitting
parties to apply to the court for an order confirming the award); id. §10 (providing
district courts with authority to vacate an arbitral award); id. §11 (providing district
courts with authority to modify an arbitral award). We acknowledge that the scope
of judicial review of arbitral awards is very narrow, but that does not extinguish such
review. See Advest, Inc. v. McCarthy, 914 F.2d 6, 8 (1st Cir.1990). Thus, there is no
final exercise of Article III power at the time the court acts on the motion to stay. See
Herko, 978 F.Supp. at 142 n. 1.
In light of these realities, we conclude that, from a procedural standpoint, the district
judge acted appropriately in reviewing the magistrate judge’s denial of Syntel’s
motion to stay under the “clearly erroneous or contrary to law” standard elucidated
in Rule 72(a). 597 F.3d at 14.
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See also Patton, supra; Next Step Medical Co. v. Johnson & Johnson International, 619 F.3d 67,
69 n.2 (1st Cir. 2010); Securities & Exchange Commission v. CMKM Diamonds, Inc., 729 F.3d
1248, 1260 (9th Cir. 2013) (finding motion to stay civil proceeding is nondispositive and adopting
First Circuit’s reasoning); Cumming v. Independent Health Association, Inc., No. 13-CV-969-A(F),
2014 WL 3533460, *1 (W.D.N.Y. July 16, 2014) (indicating Second Circuit’s preference to treat
decisions to compel arbitration as nondispositive); Virgin Islands Water & Power Authority v.
General Electric International Inc., 561 Fed.Appx. 131, 134 (3d Cir. 2014) (agreeing with First
Circuit’s determination that “ruling on a motion to compel arbitration does not dispose of the case,
or any claim or defense found therein”); Moore v. Chuck Stevens Automotive, Inc., No. CA 1:1200663-KD-C, 2013 WL 627232, *1 (S.D.Ala. Feb. 20, 2013), citing PowerShare, supra, 597 F.3d
at 14.
The arbitration question is an open one in the Fifth Circuit. Lee v. Plantation of Louisiana,
L.L.C., 454 Fed.Appx. 358 (5th Cir. 2011). A district court in the Northern District of Illinois
adopted the analysis from the First Circuit and decided that motions compelling arbitration are not
dispositive. Chatman v. Pizza Hut, Inc., No. 12 C 10209, 2013 WL 2285804, *2 (N.D.Ill. May 23,
2013) (following First Circuit’s analysis as persuasive and concluding that “motion to compel
arbitration nondispositive and issue this decision as an order”).
Other courts, however, have found that motions to compel arbitration are dispositive and
therefore inappropriate for magistrate judges to rule on. Coxcom, Inc. v. Egghead Telecom, Inc.,
No. 08-CV-698-TCK-PJC, 2009 WL 4016629, *1 (N.D.Okla. Sept. 11, 2009) (finding that motions
to compel arbitration are typically dispositive); Vernon, supra, 925 F.Supp.2d at 1189 (concluding
that, because courts retain only severely limited jurisdiction, review is de novo).
Some courts hold that a magistrate judge’s evidentiary determinations regarding expert testimony
are nondispositive even if they may ultimately affect the outcome of a claim or defense. Lithuanian
Commerce, supra, 177 F.R.D. at 213 – 214. See also Allen v. Sybase, Inc., 468 F.3d 642, 657 (10th
Cir. 2006); Thompson v. Direct Outdoor Products, No. 1:11-CV-137-SA-DAS, 2012 WL 3906722,
*2 (N.D.Miss. Sept. 7, 2012) (finding evidentiary matters nondispositive).
Orders excluding documents or witnesses that have a preclusive effect on a party’s ability to
establish a claim or defense are treated as dispositive by many courts. See §10.29 below.
The legislative history of the Federal Magistrates Act and its various amendments encourages
the district courts to be flexible and experiment with a variety of assignments in order to increase
the efficiency of the court. See S.Rep. No. 625, 94th Cong., 2d Sess. (1976); Peretz v. United States,
501 U.S. 923, 115 L.Ed.2d 808, 111 S.Ct. 2661, 2665 n.5 (1991); United States v. Gamba, 541
F.3d 895, 900 (9th Cir. 2008); United States v. Harden, 758 F.3d 886, 891 (7th Cir. 2014).
B. [10.16] Sanctions
John Dewey once observed: “Liability is the beginning of responsibility.” HUMAN NATURE
AND CONDUCT: AN INTRODUCTION TO SOCIAL PSYCHOLOGY, p. 315 (1922). This
insight, borne out by long experience, in some degree underlies Fed.R.Civ.P. 11 and 37 and various
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statutory provisions authorizing, in appropriate circumstances, the imposition of reasonable and
proportional sanctions for infractions by lawyers and parties. The power to impose sanctions is
most often exercised in cases involving violations of discovery orders pursuant to Rule 37. The
most often imposed is the fee-shifting mechanism of Rule 37:
“The great operative principle of Rule 37(a)(4) is that the loser pays.” Charles Alan
Wright & Arthur R. Miller, 8 Federal Practice and Procedure §2288 at 787 (1970). Fee
shifting when the judge must rule on discovery disputes encourages their voluntary
resolution and curtails the ability of litigants to use legal processes to heap detriments
on adversaries (or third parties) without regard to the merits of the claims. Rickels v.
City of South Bend, Indiana, 33 F.3d 785, 786 – 787 (7th Cir. 1994).
Fed.R.Civ.P. 37(a)(5)(A) provides that if a motion for an order compelling discovery is granted,
the court must, after giving an opportunity to be heard, require the party or deponent
whose conduct necessitated the motion, the party or attorney advising that conduct,
or both to pay the movant’s reasonable expenses incurred in making the motion,
including attorney’s fees. But the court must not order this payment if:
(i) the movant filed the motion before attempting in good faith to obtain the
disclosure or discovery without court action;
(ii) the opposing party’s nondisclosure, response, or objection was substantially
justified; or
(iii) other circumstances make an award of expenses unjust.
Rule 37(a)(5)(B) provides:
If the motion is denied, the court may issue any protective order authorized under
Rule 26(c) and must, after giving an opportunity to be heard, require the movant, the
attorney filing the motion, or both to pay the party or deponent who opposed the
motion its reasonable expenses incurred in opposing the motion, including attorney’s
fees. But the court must not order this payment if the motion was substantially
justified or other circumstances make an award of expenses unjust.
The authority of magistrate judges to impose monetary sanctions for violation of discovery
orders under Rule 37 is generally settled among the several circuits. Cleversafe, Inc. v. Amplidata,
Inc., 287 F.R.D. 424, 429 – 431 (N.D.Ill. 2012) (collecting cases). See, e.g., Grimes v. City &
County of San Francisco, 951 F.2d 236, 240 (9th Cir. 1991); Kounelis v. Sherrer, 529 F.Supp.2d
503 (D.N.J. 2008); 12 Wright, FEDERAL PRACTICE AND PROCEDURE §3068.
However, there is a limit to a magistrate judge’s authority to impose sanctions. For example,
unless the parties have consented to the magistrate judge’s jurisdiction, dismissal, being case
dispositive, is not a permissible sanction. See Williams v. Beemiller, Inc., 527 F.3d 259, 265 – 266
(2d Cir. 2008); First Union Mortgage Corp. v. Smith, 229 F.3d 992, 995 (10th Cir. 2000). Similarly,
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sanctions under Rule 11 have also been held by some courts to be outside the authority of a
magistrate judge. United States v. Rivera-Guerrero, 377 F.3d 1064, 1067 (9th Cir. 2004); Gorbitz
v. Corvilla, Inc., 196 F.3d 879, 883 (7th Cir. 1999); Bowers v. University of Virginia, No.
3:06cv00041, 2008 WL 2346033, *4 (W.D.Va. June 6, 2008). Cf. Avendano v. Security Consultants
Group, 302 F.R.D. 588, 592 (D.Nev. 2014) (finding when Rule 11 sanctions are not dispositive,
they are appropriate for magistrate judge to order).
1. [10.17] The Permissibility of Sanctions Generally
Magistrate judges have no inherent Article III powers. All the courts are agreed that, being
“creatures of statute,” their jurisdiction is limited to the authority granted by Congress. Reddick v.
White, 456 Fed.Appx. 191, 193 (4th Cir. 2011). The authority of magistrate judges to impose, for
example, discovery sanctions therefore must be found in 28 U.S.C. §636. That entails a
determination of whether a particular sanction is to be classified as nondispositive or dispositive.
If the matter is not dispositive of a claim or defense of a party, a magistrate judge may enter “a
written order stating the decision.” Fed.R.Civ.P. 72(a). The district court shall defer to the
magistrate judge’s orders unless they are clearly erroneous or contrary to law. Id. However, if the
matter is dispositive, a magistrate judge shall confine himself or herself to entering “a
recommended disposition, including, if appropriate, proposed findings of fact.” Fed.R.Civ.P.
72(b)(1).
The very purpose of Rule 37 [which authorizes the issuance of sanctions] is to insure
compliance with discovery orders. “Without adequate sanctions the procedure for
discovery would be ineffectual.” C. Wright & A. Miller, Federal Practice and
Procedure: Civil §2281 (1970 & Supp. 1988). To that end, Rule 37 is flexible: “The
sanctions enumerated in the rule are not exclusive and arbitrary but flexible,
selective, and plural. The court may, within reason, use as many and as varied
sanctions as are necessary to hold the scales of justice even.” Id., §2284. Grimes v. City
& County of San Francisco, 951 F.2d 236, 240 – 241 (9th Cir. 1991).
Fed.R.Civ.P. 37 itself accords judges great flexibility and can be imposed prospectively to
compel compliance with an order or to compensate the opposite party. See Grimes, supra; Doubt
v. NCR Corp., No. C 09-5917 SBA, 2011 WL 5914284, *2 (N.D.Cal. Nov. 28, 2011). “When a
party brings a motion for sanctions, the sanction chosen by the Magistrate Judge rather than the
sanction sought by the party governs the determination of whether the decision is dispositive.” 14
James Wm. Moore et al., MOORE’S FEDERAL PRACTICE §72.02(7)(b) (3d ed. 2008); Gomez
v. Martin Marietta Corp., 50 F.3d 1511, 1519 – 1520 (10th Cir. 1995); Apple Inc. v. Samsung
Electronics Co., 888 F.Supp.2d 976, 988 (N.D.Cal. 2012).
2. [10.18] The Views of the Courts of Appeals Regarding Whether Monetary Sanctions
Under Fed.R.Civ.P. 37 Are Dispositive or Nondispositive
The Supreme Court has said that the Federal Rules of Civil Procedure, which have the force of
statutes (Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co., 313 F.3d 385, 392 (7th Cir.
2002), cert. denied, 124 S.Ct. 803 (2003)), are to be accorded “their plain meaning . . . and generally
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with them as with a statute, ‘[w]hen we find the terms . . . unambiguous, judicial inquiry is
complete.’ ” Pavelic & LeFlore v. Marvel Entertainment Group, 493 U.S. 120, 107 L.Ed.2d 438,
110 S.Ct. 456, 458 (1989). Given the seeming clarity of 28 U.S.C. §636(b)(1)(A), which authorizes
the district court to designate a magistrate judge to hear and determine any pretrial matter, the
question of whether a magistrate judge can hear and decide that portion of the motion seeking an
award of fees or merely issue a report and recommendation would seem not open to debate.
In fact, that question, which often goes unnoticed by the parties and the court, has generated
two lines of authority. One holds that an award of attorneys’ fees pursuant to Fed.R.Civ.P. 37 as a
sanction for discovery noncompliance is a nondispositive, pretrial matter that a magistrate judge
can hear and decide under 28 U.S.C. §636(b)(1)(A) and Fed.R.Civ.P. 72(a). Under this view, which
is far and away the prevailing view throughout the country, a magistrate judge’s ruling concerning
discovery, including sanction orders, is nondispositive, and permissible. That includes monetary
sanctions as well as, for example, precluding testimony from a party’s witness, unless the sanction
fully disposes of a claim or defense. See, e.g., Collick v. Weeks Marine, Inc., Civil Action No. 085120 (MLC), 2014 WL 3778291, *5 (D.N.J. July 31, 2014); V.Mane Fils S.A. v. International
Flavors & Fragrances, Inc., Civil Action No. 06-2304 (FLW), 2011 WL 1344193, *5 (D.N.J. Apr.
8, 2011).
The other line of decisions holds that monetary sanctions under Rule 37 are dispositive matters
falling within §636(b)(1)(B) and Rule 72(b)(1).
If a Rule 37 fee award is a nondispositive, pretrial matter that a magistrate judge can hear and
decide, then the magistrate judge is the decision-maker, and his or her “order” has independent
effect. Any objection will be heard by the district court under the clearly erroneous and contrary to
law standard. See Fed.R.Civ.P. 72(a). If it is a dispositive matter, a magistrate judge can only issue
a report and recommendation that will be reviewed under a de novo standard. Failure of the district
court to apply the right standard is itself reversible error. Reddick v. White, 456 Fed.Appx. 191, 194
(4th Cir. 2011). Of course, if the request for fees is made after the conclusion of the litigation, it is
a dispositive matter. It is also a dispositive matter if the request is against a nonparty. Id.
a. [10.19] The Seventh Circuit’s Position
The Seventh Circuit has issued several opinions whose broad language seems to hold that a
motion seeking monetary sanctions, whether pretrial or posttrial, is a dispositive matter and
therefore the magistrate judge is not the actual decision-maker and may not issue an order,
reviewable under the standard reserved for the permissive discretionary standard under which such
orders are reviewed by the district court which is what the magistrate judge is authorized to issue
in a nondispositive matter under 28 U.S.C. §636(b)(1)(A). Phrased in the language of that section,
the magistrate judge cannot “hear and determine” the matter. Id. Rather, the magistrate judge must
issue a report and recommendation reviewable by the district court de novo.
In Alpern v. Lieb, 38 F.3d 933, 935 (7th Cir. 1994), Judge Easterbrook’s panel opinion spoke
in encompassing language:
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Although an award under Rule 11 is conceptually distinct from a decision on the
merits, it requires one party to pay money to another; the denial of a request for
sanctions has an effect similar to the denial of a request for damages. The power to
award sanctions, like the power to award damages, belongs in the hands of the district
judge. Certainly so if the district judge plans to treat an order to pay sanctions like
an injunction and to punish nonpayment as contempt of court — for §636(b)(1)(A)
expressly denies to the magistrate judge any power to issue injunctions. (Just why an
order to pay sanctions should be enforceable by contempt proceedings, when an order
to pay money damages is not so treated, is obscure. We need not determine whether
the characterization was proper.) A district judge may refer a dispute about sanctions
to a magistrate judge for a recommendation under §636(b)(1)(B) or §636(b)(3), but
the magistrate judge may not make a decision with independent effect.
Two years later came Retired Chicago Police Ass’n v. City of Chicago, 76 F.3d 856, 868 – 869
(7th Cir. 1996):
In Alpern v. Lieb, [supra], we held that a district judge may not refer a dispute
regarding sanctions to a magistrate judge under §636(b)(1)(A) because the grant or
denial of a request for sanctions constitutes a dispositive matter. . . . We reasoned that
“[a]lthough an award under Rule 11 is conceptually different from a decision on the
merits, it requires one party to pay money to another; the denial of a request for
sanctions has an effect similar to the denial of a request for damages. The power to
award sanctions, like the power to award damages, belongs in the hands of the district
judge.” Id.
The City and the Fireman’s Fund argue that Alpern is inapposite for two reasons.
First, they argue that, unlike in Alpern, the motions for sanctions referred to the
magistrate judge in this case were a “pretrial matter.” In order to avoid the fact that
the motions for sanctions were not referred to a magistrate judge until after final
judgment dismissing the RCPA’s complaint, they argue that our remand of the
associational standing question in RCPA I “resuscitated” the pretrial nature of the
sanctions because the magistrate judge did not recommend, and the district court did
not adopt, a specific amount of sanctions until after our remand of the standing issue.
Even if we found merit in the defendants’ resuscitation argument, their attempt to
distinguish Alpern on the grounds that this case concerns a pretrial request for
sanctions is unavailing. Although the facts of Alpern concerned postdismissal
sanctions, our analysis encompassed all sanctions requests, whether pre- or
postdismissal. We specifically rejected the reasoning of the court in Maisonville v. F2
America, Inc., 902 F.2d 746 (9th Cir. 1990), cert. denied, 498 U.S. 1025, 111 S.Ct. 674,
112 L.Ed.2d 666 (1991), which held that sanctions requested prior to a decision on the
merits could be referred to a magistrate judge under §636(b)(1)(A), in favor of the
reasoning that a request for sanctions, regardless of when made, is a dispositive
matter capable of being referred to a magistrate judge only under §636(b)(1)(B) or
§636(b)(3). . . .
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The defendants also seek to distinguish Alpern on the ground that it concerned
sanctions against a party and this case concerns sanctions against a party’s attorney.
Specifically, they argue that clear error review is proper because, as a motion against
an attorney, the motion for sanctions is “not dispositive of a claim or defense of a
party.” Fed.R.Civ.P. 72(a) (emphasis added). While they are correct that an attorney
does not become a party by virtue of being the subject of a motion for sanctions, see
Frazier v. Cast, 771 F.2d 259, 262 (7th Cir.1985), the City’s and Fireman’s Fund’s
argument misapprehends the nature of a magistrate judge’s authority under § 636
and Rule 72.
Both §636 and Rule 72 distinguish the proceedings a magistrate judge may conduct
(and whether a district judge may defer to the magistrate judge’s conclusions) by the
type of matter involved, not whether the matter involves parties. Rule 72 distinguishes
the magistrate judge determined matters that will receive de novo or clear error
review by whether the matter is dispositive or nondispositive. Furthermore,
throughout §636(a) – (b)(1)(C), the term “party” is only mentioned twice and then
not in a way that distinguishes between matters that will receive de novo or clear error
review. Consequently, we hold that it is the type of matter, not the status of the entity
who is the subject of the matter, that controls for purposes of determining the
provision under which a district judge may refer a matter to a magistrate judge and
the extent to which a district judge may defer to the magistrate judge’s
determinations.
The fact that an attorney was the subject of a sanctions request does not change the
fact that resolution of a sanctions request is a dispositive matter capable of being
referred to a magistrate judge only under §636(b)(1)(B) or §636(b)(3), where the
district judge must review the magistrate judge’s report and recommendations de
novo. Because that did not occur here, we will vacate the award of sanctions and
remand the matter for a review of the proposed sanctions under the proper standard.
[Emphasis in original.]
See also Gorbitz v. Corvilla, Inc., 196 F.3d 879, 883 (7th Cir. 1999) (“a magistrate judge is without
the authority to award sanctions”); Silbertstein v. Silbertstein, 859 F.3d 40 (7th Cir. 1988).
The question is whether the encompassing and unqualified use of the word “sanctions” in
Alpern, supra, and Retired Chicago Police Ass’n, supra, was intended to cover Fed.R.Civ.P. 37
monetary sanctions for discovery violations. While the answer certainly seems to be yes, it is
important to note the Seventh Circuit’s frequent reminders not to read opinions too literally. “[I]t
is a disservice to judges and a misunderstanding of the judicial process to wrench general language
in an opinion out of context.” Aurora Loan Services, Inc. v. Craddieth, 442 F.3d 1018, 1026 (7th
Cir. 2006). The court stated in Wisehart v. Davis, 408 F.3d 321, 326 (7th Cir. 2005), that “[j]udges
expect their pronunciamentos to be read in context.” See East St. Louis Laborers’ Local 100 v.
Bellon Wrecking & Salvage Co., 414 F.3d 700, 705 (7th Cir. 2005) (“Although we stated in [Local
Lodge No. 1266, International Association of Machinists & Aerospace Workers v. Panoramic
Corp., 668 F.2d 276 (7th Cir. 1981)] that damages would not adequately remedy a permanent loss
of jobs . . . that language must be read in context.”).
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These cases were decided before the 2000 amendments to the Federal Magistrates Act, which
may require reexamination of the issue as explained in Kiobel v. Millson, 592 F.3d 78, 96 (2d Cir.
2010) (Leval, J., concurring) (“Just as, prior to the 2000 amendments, Congress’s express
withholding of the contempt powers from magistrate judges could support a strong argument that
Congress intended also to withhold the power to sanction, the grant of contempt powers to
magistrate judges in 2000 now powerfully supports the conclusion that Congress intended to confer
sanctioning power. It is an a fortiori case. The power to impose a criminal conviction and a sentence
of imprisonment is very substantially more awesome than the power to impose a noncriminal
sanction. If Congress conferred on magistrate judges the power to impose criminal convictions for
contempt, and to put contemnors in jail, why would we interpret Congress’s silence on the issue of
noncriminal sanctions as an implicit denial of that power?”).
Some district judges in the Northern District of Illinois, relying on Chicago Retired Police
Ass’n, supra, have concluded that a request for Rule 37 monetary sanctions is a dispositive matter.
See, e.g., Fidelity National Title Insurance Company of New York v. Intercounty National Title
Insurance Co., No. 00 C 5658, 2002 WL 1433584, *2 (N.D.Ill. July 2, 2002) (Conlon, J.)
(“Although the Seventh Circuit has not addressed the standard of review on a Rule 37 sanctions
motion, Retired Chicago Police Assn.’s analysis is controlling.”); Officer v. Duran, No. 12 C
10195, 2014 WL 51330, *2 (N.D.Ill. Jan. 2, 2014). When the motion seeks monetary sanctions
under, for example, 28 U.S.C. §1927, they are deemed dispositive, requiring de novo review even
though the requested sanction may have arisen in connection with a discovery dispute. See
Cleversafe, Inc. v. Amplidata, Inc., 287 F.R.D. 424 (N.D.Ill. 2012) (Cole, M.J.); R & B Group, Inc.
v. BCI Burke Co., No. 96 C 2620, 1999 WL 754632, *3 (N.D.Ill. Sept. 9, 1999) (Pallmeyer, J.);
Tallman v. Freedman Anselmo Lindberg LLC, No. 11-3201, 2012 WL 1080289 (C.D.Ill. Mar. 30,
2012); Branch v. City of Elmhurst, No. 96 C 3824, 1998 WL 102630, *1 (N.D.Ill. Feb. 25, 1998)
(Nordberg, J.).
Other district judges in the Northern District, without mentioning Retired Chicago Police
Ass’n, supra, have concluded that a monetary sanction pursuant to Rule 37 does not dispose of a
claim or defense and that an award of fees is thus a nondispositive matter under §636(b)(1)(A) and
Fed.R.Civ.P. 72(a), reviewable under the clearly erroneous and contrary to law standard. These
decisions seem clearly right. See, e.g., Berry v. Ford Modeling Agency, Inc., No. 09-cv-8076, 2011
WL 3648574, *3 (N.D.Ill. Aug. 18, 2011) (Dow, J.) (“Because the monetary sanctions imposed by
Judge Mason punishing Plaintiff for impeding the January 5, 2011 deposition are not case
dispositive, Fed.R.Civ.P. 72(a) provides the appropriate standard of review.”); Royal Maccabees
Life Insurance Co. v. Malachinski, No. 96 C 6135, 2001 WL 290308, *7 (N.D.Ill. Mar. 20, 2001)
(Guzman, J.). But compare Mintel International Group, Ltd. v. Neergheen, 636 F.Supp.2d 677
(N.D.Ill. 2009) (Dow, J.).
However, the reality in the Northern District of Illinois is that magistrate judges routinely award
sanctions including monetary sanctions in concert with their oversight of discovery. And, they do
so in the firm belief that their sanctions awards will be reviewed under a clearly erroneous or
contrary to law standard. Later Seventh Circuit cases have simply assumed the ability of a
magistrate judge to issue sanctions and should not be overlooked. See, e.g., Barbera v. Pearson
Education, Inc., 906 F.3d 621, 627 (7th Cir. 2018); Hunt v. DaVita, Inc., 680 F.3d 775, 780 (7th
Cir. 2012).
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The prevailing view in the circuit courts of appeals is that Rule 37 monetary and other sanctions
for discovery violations are not dispositive and therefore a magistrate judge is not limited to issuing
a report and recommendation to the district judge pursuant to Rule 72(b).
b. [10.20] The First Circuit’s Position
In the First Circuit, motions for monetary sanctions under Fed.R.Civ.P. 37 for discovery
violations are nondispositive, as the court explained in Phinney v. Wentworth Douglas Hospital,
199 F.3d 1, 5 – 6 (1st Cir. 1999):
We think that the terms dispositive and nondispositive as used in Rule 72 must be
construed in harmony with the classifications limned in section 636(b)(1). . . . This
does not mean, of course, that dispositive motions are those excepted motions
specifically enumerated in section 636(b)(1)(A), and no others. Rather, that
enumeration informs the classification of other motions as dispositive or
nondispositive. Motions for sanctions premised on alleged discovery violations are not
specifically excepted under 28 U.S.C. §636(b)(1)(A) and, in general, they are not of
the same genre as the enumerated motions. We hold, therefore, that such motions
ordinarily should be classified as nondispositive. . . . Withal, we caution that a
departure from this general rule may be necessary in those instances in which a
magistrate judge aspires to impose a sanction that fully disposes of a claim or defense.
[Citations omitted.]
See, e.g., Ocelot Oil Corp. v. Sparrow Industries, 847 F.2d 1458, 1462 (10th Cir. 1988)
(striking of plaintiffs’ pleadings as discovery sanction reviewed de novo); North American
Watch Corp. v. Princess Ermine Jewels, 786 F.2d 1447, 1450 (9th Cir. 1986) (dismissal of
counterclaim as discovery sanction reviewed de novo). See also Augustyniak Insurance Group,
Inc. v. Astonish Results, L.P., CA No. 11-464S, 2013 WL 998770, *6 (D.R.I. Mar. 13, 2013)
(“Because motions for sanctions are not specifically excepted under 28 U.S.C. §636(b)(1)(A)
and, in general, are not of the same genre as the enumerated motions, they should be treated as
nondispositive unless the motion seeks a sanction that fully disposes of a claim or defense. . . .
In determining whether a specific sanctions motion is nondispositive, the focus should be on
whether the sanctions motion is dispositive of any claim; if not, motions for sanctions have
generally been reviewed under the clearly erroneous standard and not subjected to de novo
review.” [Citations omitted.]).
c. [10.21] The Second Circuit’s Position
In the Second Circuit, motions for monetary sanctions under Fed.R.Civ.P. 37 for discovery
violations are nondispositive. Errant Gene Therapeutics, LLC v. Sloan-Kettering Institute for
Cancer Research, 768 Fed.Appx 141 (2d Cir. 2019). The Second Circuit’s exegesis of the issue in
Kiobel v. Millson, 592 F.3d 78, 97 – 98 (2d Cir. 2010), is thorough and comprehensive. While
Kiobel involved a sanction under Fed.R.Civ.P. 11, a question not resolved in Kiobel (see Houston
v. Manheim-New York, No. 11-1760-cv, 2012 WL 1193677 (2d Cir. Apr. 11, 2012)), all three
members of the court agreed that Rule 37 sanctions were nondispositive matters. The various
opinions of the court are exceptional and must be read in their entirety to be appreciated.
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d. [10.22] The Third Circuit’s Position
The courts in the Third Circuit are of the view that it is well established that a magistrate judge’s
ruling concerning discovery is nondispositive, including Fed.R.Civ.P. 37 sanctions, whether
monetary or not. See, e.g., Bryson v. Diocese of Camden, N.J., Civil Action No. 12-499 (JBSKMW), 2013 WL 1501795, *3 (D.N.J. Apr. 11, 2013); Sperry Associates Federal Credit Union v.
Cumis Insurance Society, Inc., Civ. No. 10-00029 (DRD), 2012 WL 6663810, *5 (D.N.J. Dec. 20,
2012); V.Mane Fils S.A. v. International Flavors & Fragrances, Inc., Civil Action No. 06-2304
(FLW), 2011 WL 1344193 (D.N.J. Apr. 8, 2011).
e. [10.23] The Fourth Circuit’s Position
The Fourth Circuit seems not to have decided the precise question but has concluded that a
motion for sanctions requested under the district court’s inherent power and issued after the
conclusion of the underlying case is not a nondispositive non-pretrial matter under 28 U.S.C.
§636(b)(1)(A), and a magistrate judge is permitted only to enter a report and recommendation
subject to the district court’s de novo review. Reddick v. White, 456 Fed.Appx. 191, 193 – 194 (4th
Cir. 2011). See AF Holdings LLC v. Doe, Civil No. 12-1445 (JNE/FLN), 2014 WL 1285757, *3
(D.Minn. Mar. 31, 2014).
f.

[10.24] The Fifth Circuit’s Position

Monetary sanctions pursuant to Fed.R.Civ.P. 37 for noncompliance with discovery orders are
committed to the discretion of the magistrate judge, reviewable by the district court under the
clearly erroneous or contrary to law standard. Merritt v. International Brotherhood of
Boilermakers, 649 F.2d 1013, 1016 – 1017 (5th Cir. 1981). See XL Specialty Insurance Co. v.
Bollinger Shipyards, Inc., No. Civil Action No. 12-2071, 2014 WL 3498030, *1 (E.D.La. July 15,
2014); United States v. Jackson, Criminal Action No. 13-131, 2014 WL 1251069, *3 (E.D.La. Mar.
26, 2014).
g. [10.25] The Sixth Circuit’s Position
The Sixth Circuit has taken the position that monetary sanctions are dispositive, at least when
Fed.R.Civ.P. 11 is involved. Massey v. City of Ferndale, 7 F.3d 506, 509 – 510 (6th Cir. 1993);
Bennett v. General Caster Service of N. Gordon Co., 976 F.2d 995 (6th Cir. 1992). Therefore, the
only appropriate measure would be to issue a report and recommendation to the district court.
Fharmacy Records v. Nassar, 729 F.Supp.2d 865, 876 – 877 (E.D.Mich. 2010), aff’d, 465
Fed.Appx. 448 (6th Cir. 2012). Bennett, supra, was cited approvingly by the Seventh Circuit in
Retired Chicago Police Ass’n v. City of Chicago, 76 F.3d 856, 869 (7th Cir. 1996).
h. [10.26] The Eighth Circuit’s Position
While the Eighth Circuit appears not to have decided the issue, some of the district courts have
determined that Fed.R.Civ.P. 11 sanctions are not dispositive of the overarching claim and therefore
are within the scope of the magistrate judges’ jurisdiction to hear and determine the issue. Robinson
v. Eng, 148 F.R.D. 635, 639 – 640 (D.Neb. 1993). See also Temple v. WISAP USA in Texas, 152
F.R.D. 591, 596 – 597 (D.Neb. 1993).
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[10.27] The Ninth Circuit’s Position

The Ninth Circuit has held that monetary sanctions, whether under Fed.R.Civ.P. 11 or
Fed.R.Civ.P. 37, are nondispositive. Boston Safe Deposit & Trust Co. v. Operadora Dulcinea, 73
F.3d 368 (9th Cir. 1995); Grimes v. City & County of San Francisco, 951 F.2d 236, 240 (9th Cir.
1991); Maisonville v. F2 America, Inc., 902 F.2d 746, 747 – 748 (9th Cir. 1990).
j.

[10.28] The Tenth Circuit’s Position

In the Tenth Circuit, monetary sanctions under Fed.R.Civ.P. 37 are nondispositive. Hutchinson
v. Pfeil, 105 F.3d 562, 566 (10th Cir. 1997); Ocelot Oil Corp. v. Sparrow Industries, 847 F.2d 1458,
1462 (10th Cir. 1988); Sartori v. Susan C. Little & Associates, P.A., No. CIV 12-0515 JB/LFG,
2013 WL 4401383, *5 (D.N.M. July 30, 2013); Andalam v. Trizetto Group, Inc., No. 12-CV01679-WYD-MJW, 2013 WL 6076082, *2 (D.Colo. Nov. 19, 2013). See also Hammond v. City of
Junction City, Kansas, 126 Fed.Appx. 886 (10th Cir. 2010).
C. [10.29] Dispositive Pretrial Matters
28 U.S.C. §636(b)(1)(A) specifies certain pretrial matters that a district judge cannot designate
a magistrate judge to “hear and determine.” These include
1. a motion for injunctive relief;
2. a motion for judgment on the pleadings;
3. a motion for summary judgment;
4. a motion to dismiss or quash an indictment or information made by the defendant;
5. a motion to suppress evidence in a criminal case (cf. United States v. Raddatz, 447 U.S.
667, 65 L.Ed.2d 424, 100 S.Ct. 2406, 2413 – 2415 (1980) (providing district judge may
refer motion to suppress evidence to magistrate judge for report and recommendation, and,
thereafter, if defendant requests it, defendant is entitled to de novo review by district court
judge); United States v. Watkins, 760 F.3d 1271, 1284 (11th Cir. 2014); United States v.
Hoskins, No. 13 CR 772-1, 2014 WL 4650219, *2 (N.D.Ill. Sept. 16, 2014));
6. a motion to dismiss or to permit maintenance of a class action;
7. a motion to dismiss for failure to state a claim on which relief can be granted;
8. a motion to involuntarily dismiss an action;
9. a motion to stay litigation pending the resolution of parallel arbitration proceedings or to
compel arbitration (there is a split of authority regarding whether a motion to compel
arbitration is a dispositive or nondispositive motion; see §10.15 above);
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10. a motion to strike a claim or defense as a discovery sanction (First Union Mortgage Corp.
v. Smith, 229 F.3d 992, 996 (10th Cir. 2000); Bennett v. General Caster Service of N.
Gordon Co., 976 F.2d 995, 997 (6th Cir. 1992); Ocelot Oil Corp. v. Sparrow Industries,
847 F.2d 1458, 1463 (10th Cir. 1988));
11. a motion to pay expert witness fees as a matter of joint and several liability (Royal
Maccabees Life Insurance Co. v. Malachinski, No. 96 C 6135, 2001 WL 290308 (N.D.Ill.
Mar. 20, 2001) (Guzman, J.); cf. Continental Casualty Co. v. Dominick D’Andrea, Inc.,
150 F.3d 245 (3d Cir. 1998) (finding that, while magistrate judge may not have power to
issue order requiring payment for expert witnesses, failure to raise issue precludes it from
review), as amended (Sept. 8, 1998));
12. a request for attorneys’ fees pursuant to Fed.R.Civ.P. 11 (Retired Chicago Police Ass’n v.
City of Chicago, 76 F.3d 856 (7th Cir. 1996), Alpern v. Lieb, 38 F.3d 933 (7th Cir. 1994))
or 28 U.S.C. §1927, even though the requested sanction may have arisen in connection
with a discovery dispute (see R & B Group, Inc. v. BCI Burke Co., No. 96 C 2620, 1999
WL 754632, *3 (N.D.Ill. Sept. 9, 1999) (Pallmeyer, J.); Tallman v. Freedman Anselmo
Lindberg LLC, No. 11-3201, 2012 WL 1080289 (C.D.Ill. Mar. 30, 2012); Branch v. City
of Elmhurst, No. 96 C 3824, 1998 WL 102630, *1 (N.D.Ill. Feb. 25, 1998) (Nordberg, J.));
13. a motion to exclude evidence or witnesses as a discovery sanction pursuant to Fed.R.Civ.P.
37, the effect of which, if granted, would dispose of a claim or defense by making it
impossible for the party to proceed with the case (see §10.16 above; Jama v. City & County
of Denver, No. 08-CV-01693-MSK-KLM, 2014 WL 2610015, *4 (D.Colo. June 6, 2014);
MacNeil Automotive Products, Ltd. v. Cannon Automotive Ltd., No. 08 C 0139, 2011 WL
812140, *3 (N.D.Ill. Mar. 1, 2011) (Gottschall, J) (“by excluding an expert witness without
whom the plaintiff could not make a prima facie case and was therefore ‘tantamount to an
involuntary dismissal’ ”), quoting Yang v. Brown University, 149 F.R.D. 440, 443 (D.R.I.
1993); Shared Memory Graphics, LLC v. Apple Inc., No. C 10-2475 MMC, 2011 WL
5320749, *3 (N.D.Cal. Nov. 2, 2011)); when exclusion would not have this effect, it is
deemed by most courts nondispositive (see §10.15 above);
14. a motion that certain facts be found to be true when the finding would affect the claim or
defense (Royal Maccabees, supra, 2001 WL 290308 at *7);
15. a motion for a finding of joint and several liability (id.);
16. a motion to stay a pending motion for summary judgment until the movant complies with
previous court orders (id.);
17. any motion that seeks a sanction, the granting of which will fully dispose of a claim or
defense (V.Mane Fils S.A. v. International Flavors & Fragrances, Inc., Civil Action No.
06-2304 (FLW), 2011 WL 1344193, *5 (D.N.J. Apr. 8, 2011); Phinney v. Wentworth
Douglas Hospital, 199 F.3d 1, 6 (1st Cir. 1999); see Momenta Pharmaceuticals, Inc. v.
Amphastar Pharmaceuticals, Inc., Civil Action No. 11-11681-NMG, 2014 WL 257394, *3
(D.Mass. Jan. 22, 2014)); and
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18. a motion for sanctions requested under the district court’s “inherent power” and/or issued
after the conclusion of the underlying case (Reddick v. White, 456 Fed.Appx. 191, 193 –
194 (4th Cir. 2011); Errant Gene Therapeutics, LLC v. Sloan-Kettering Institute for Cancer
Research, 768 Fed.Appx 141 (2d Cir. 2019)).
A motion to certify a question for interlocutory appeal may also be characterized as a
§636(b)(1)(B) matter. In Vitols v. Citizens Banking Co., 984 F.2d 168, 169 – 170 (6th Cir. 1993),
the Sixth Circuit reasoned that the explicit reference to “district judge” in 28 U.S.C. §1292(b)
reserves the power to certify an order for interlocutory review exclusively to district judges. See
also United States v. Singletary, 160 Fed.Appx. 333 (4th Cir. 2006); Vogel v. U.S. Office Products
Co., 258 F.3d 509, 515 (6th Cir. 2001). Because §636(c) is the only provision that authorizes a
magistrate judge to exercise the full power of the district court, the court concluded that a magistrate
judge has no authority to certify an order for interlocutory appeal under either §636(b)(1)(A) or
§636(b)(3).
Of course, if a magistrate judge is exercising consent authority pursuant to §636(c),
certification of the magistrate’s order for interlocutory appeal is appropriate. Chelette v. Harris,
229 F.3d 684, 686 (8th Cir. 2000); Central Soya Co. v. Voktas, Inc., 661 F.2d 78, 81 (7th Cir. 1981).
See Fiberlink Communications Corp. v. Magarity, 24 Fed.Appx. 178, 182 (4th Cir. 2001). Cf.
Winters v. Fru-Con Inc., 498 F.3d 734, 740 (7th Cir. 2007); Kemp v. Kenny, 126 Fed.Appx. 504,
506 (2d Cir. 2005).
Motions to remand are case dispositive and thus fall within the prohibitions of §636(b)(1)(A)
and can be referred to a magistrate judge only for a report and recommendation under
§636(b)(1)(B). Vogel, supra, 258 F.3d at 515 – 516. Motions for remand are functionally
indistinguishable from the list of dispositive motions in §636(b)(1)(A). If the motion has the same
practical effect as a recognized dispositive motion, the magistrate judge can only issue a report and
recommendation. Jackson v. United States, 859 F.3d 495, 498 (7th Cir. 2017); First Union
Mortgage Corp. v. Smith, 229 F.3d 992, 996 (10th Cir. 2000); In re U.S. Healthcare, 159 F.3d 142,
146 (3d Cir. 1998) (since order “banishes the entire case from the federal court,” it is case
dispositive). See also Long v. Lockheed Missiles & Space Co., 783 F.Supp. 249 (D.S.C. 1992); 12
Wright, FEDERAL PRACTICE AND PROCEDURE §3068.2.
Nonetheless, there are some district court cases that have espoused a different view. See, e.g.,
Payphone LLC v. Brooks Fiber Communications of Rhode Island, 126 F.Supp.2d 175 (D.R.I.
2001); Passatempo v. McMenimem, No. Civ. 09-CV-127-JM, 2009 WL 1764785, *1 (D.N.H. June
17, 2009); Vaquillas Ranch Co. v. Texaco Exploration & Production, Inc., 844 F.Supp. 1156
(S.D.Tex. 1994). These decisions are based on the theory that a remand order is not dispositive
because it does not decide the merits of the case, but merely changes its venue. However, these
districts are primarily located in the First Circuit.
1. [10.30] Habeas Corpus Petitions
Applications for posttrial relief are typically petitions for a writ of habeas corpus made by
persons who have been convicted in a state court and contend that they are in custody in violation
of a federal constitutional right. 28 U.S.C. §2254. They may also be made by federal prisoners
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seeking similar relief under 28 U.S.C. §2255. When the parties consent, a magistrate judge can
enter a final judgment in a habeas case. Farmer v. Litscher, 303 F.3d 840, 843 (7th Cir. 2002). See
Morgan v. United States, No. CIV. 14-3003, 2014 WL 1871861, *3 (D.S.D. May 8, 2014). Cf.
Brown v. United States, 748 F.3d 1045, 1060 – 1061 (11th Cir. 2014). Absent consent, a magistrate
judge may recommend disposition of the question of whether an evidentiary hearing should be had
on the petition and, if the district judge rules that a hearing is required, hold the hearing, make
findings of fact, and recommend disposition of the petition. Moses v. Sterling Commerce (America),
Inc., 122 Fed.Appx. 177, 180 (6th Cir. 2005); Norris v. Schotten, 146 F.3d 314 (6th Cir. 1998);
Clark v. Poulton, 963 F.2d 1361 (10th Cir.), cert. denied, 113 S.Ct. 635 (1992); Orand v. United
States, 602 F.2d 207, 208 (9th Cir. 1979).
2. [10.31] Prisoner Civil Rights Actions
Prisoner petitions challenging conditions of confinement are typically civil rights actions
brought under 42 U.S.C. §1983, in which a prisoner has alleged deprivation of a constitutional right
while imprisoned. The Supreme Court has read “conditions of confinement” broadly to authorize
nonconsensual reference of actions involving isolated incidents of alleged unconstitutional conduct
as well as challenges to ongoing prison conditions. Porter v. Nussle, 534 U.S. 516, 152 L.Ed.2d
12, 122 S.Ct. 983 (2002); McCarthy v. Bronson, 500 U.S. 136, 114 L.Ed.2d 194, 111 S.Ct. 1737
(1991); Members v. Paige, 140 F.3d 699, 701 (7th Cir. 1998).
D. Special Master Assignments
1. [10.32] Assignments in Exceptional Circumstances
28 U.S.C. §636(b)(2) provides that a district judge may designate a magistrate judge to serve
as a “special master” pursuant to the applicable provisions of Title 28 of the United States Code
and the Federal Rules of Civil Procedure in any civil case upon consent of the parties, without
regard to the provisions of Fed.R.Civ.P. 53(b). The 2003 amendments to Rule 53 extensively
revised the rule to reflect changing practices in using masters. Despite these revisions, the
appointment of a master “must be the exception and not the rule,” as the Notes of the Advisory
Committee on the 2003 Amendments stress.
The Advisory Committee recommended that “[p]articular attention . . . be paid to the prospect
that a magistrate judge may be available for special assignments.” Advisory Committee Notes, 2003
Amendments, Subdivision (a)(1), Pretrial and Post-Trial Masters, Magistrate Judges, Fed.R.Civ.P.
53. The notes state that in special circumstances, it may be appropriate to appoint a magistrate judge
as a master when needed to perform functions outside those listed in §636(b)(1). The notes also reflect
the committee’s concern that the requirement that the parties consent to trial before a magistrate judge
“should not be undercut by resort to Rule 53 unless specifically authorized by statute; 42 U.S.C.
§2000e-5(f)(5).” Id.
The court may appoint a master to perform duties consented to by the parties, to hold trial
proceedings and make or recommend findings of fact on issues to be decided by the court without
a jury if appointment is warranted by some exceptional condition or the need to perform an
accounting or resolve a difficult computation of damages, or to address pretrial and posttrial matters

10 — 36

WWW.IICLE.COM

PRACTICING BEFORE UNITED STATES MAGISTRATE JUDGES

§10.33

that cannot be addressed effectively and timely by an available district or magistrate judge of the
district. Fed.R.Civ.P. 53(a)(1). Special master assignments may occur in patent, antitrust, and other
complex cases with many issues and documents or in large class actions with numerous claimants,
and may include an appointment to review extensive documents in which attorney-client privileges
are raised.
Increasing docket congestion, along with a shortage of judges due to judicial vacancies, is not
the type of exceptional circumstance that justifies the appointment of a magistrate judge as a special
master. McCormick v. Western Kentucky Navigation Inc., 993 F.2d 568 (6th Cir. 1993). Moreover,
even if the Rule 53(a) criteria are satisfied, fundamental issues of liability cannot be referred for
determination by a special master absent consent of the parties. Stauble v. Warrob, Inc., 977 F.2d
690, 696 (1st Cir. 1992). The restrictions on appointment of special masters, however, may be
avoided if the parties consent to a magistrate judge serving as special master. Brown v. Wesley’s
Quaker Maid, Inc., 771 F.2d 952, 954 (6th Cir. 1985); Kendall v. Davis, 569 F.2d 1330, 1330 (5th
Cir. 1978).
Rule 53(h) provides that a reference to a magistrate judge is not a reference to a special master
unless the reference is made expressly under Rule 53. See Mathews v. Weber, 423 U.S. 261, 46
L.Ed.2d 483, 96 S.Ct. 549 (1976). Cf. Margaret G. Farrell, Special Masters in the Federal Courts
Under Revised Rule 53: Designer Roles (ALI-ABA, 2005).
2. [10.33] Assignments in Title VII Cases
A discrete category of special master assignments stems from Title VII of the Civil Rights Act
of 1964, Pub.L. No. 88-352, 78 Stat. 241. The policy of the Civil Rights Act is to resolve
employment discrimination disputes quickly, and thus the Act requires the court “to assign the case
for hearing at the earliest practicable date and to cause the case to be in every way expedited.” 42
U.S.C. §2000e-5(f)(5). If the judge has not scheduled the case for trial within 120 days after the
issue has been joined, the judge may appoint a master under Fed.R.Civ.P. 53. Id. Various attempts
to vacate the reference of a Title VII matter to a magistrate judge as special master were rebuffed
in Morse v. Marsh, 656 F.Supp. 939, 942 (N.D.Ill. 1987), including the argument that §2000e5(f)(5) should not be construed to authorize reference to a magistrate judge when neither side wants
the reference. See also Baer v. First Options of Chicago, Inc., No. 90 C 7207, 1994 WL 53777
(N.D.Ill. Feb. 18, 1994). However, report of a Title VII case has been authorized absent consent
when the appointment is made in a nonjury trial matter. Gonzalez v. Carlin, 907 F.2d 573, 577 (5th
Cir. 1990).
This statutory scheme was cast into some question, however, by the passage of the Civil Rights
Act of 1991, Pub.L. No. 102-166, 105 Stat. 1071, §102 of which enhances previously available
equitable remedies by adding compensatory and punitive damages and a right to jury trial. 42
U.S.C. §1981a. See Reiter v. Honeywell, Inc., 104 F.3d 1071 (8th Cir. 1997) (magistrate judge
cannot preside as special master in Title VII jury trial without parties’ consent); United States v.
Ramirez-Mendoza, No. 5:11-CR-50065, 2014 WL 5460489, *4 (W.D.Ark. Oct. 27, 2014) (“In
Reiter, [supra,] the court found that a matter may not be referred for a jury trial to a Magistrate
without the defendant’s consent or some exceptional condition.”).
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3. [10.34] Assignments from the Court of Appeals
The authority to appoint special masters resides not only in the district court, but also in the
court of appeals. See National Labor Relations Board v. A-Plus Roofing, Inc., 39 F.3d 1410, 1417
(9th Cir. 1994). The Seventh Circuit on occasion has exercised this authority. Reich v. Sea Sprite
Boat Co., 50 F.3d 413, 414 (7th Cir. 1995).
E. [10.35] The Limited Scope of 28 U.S.C. §636(b)(3)
28 U.S.C. §636(b)(3) broadly provides that a magistrate judge may be assigned “such
additional duties as are not inconsistent with the Constitution and laws of the United States.” The
statute was designed to permit a district court to increase the scope of responsibilities that
magistrate judges could undertake upon a reference as part of a plan to establish a system capable
of increasing overall efficiency of the federal judiciary. Mathews v. Weber, 423 U.S. 261, 46
L.Ed.2d 483, 96 S.Ct. 549 (1976); In re United States for Order Pursuant to 18 U.S.C. Section
2703(D), 707 F.3d 283, 289 (4th Cir. 2013).
The Supreme Court has said that any such additional duties should bear some relation to those
specified in the statute. Gomez v. United States, 490 U.S. 858, 104 L.Ed.2d 923, 109 S.Ct. 2237
(1989). Two years later, the Supreme Court concluded that the generality of the term “additional
duties” indicated that “Congress intended to give federal judges significant leeway to experiment
with possible improvements in the efficiency of the judicial process that had not already been tried
or even foreseen.” Peretz v. United States, 501 U.S. 923, 115 L.Ed.2d 808, 111 S.Ct. 2661, 2667
(1991). “If Congress had intended strictly to limit these additional duties to functions considered in
the committee hearings or debates, presumably it would have included in the statute a bill of
particulars rather than a broad residuary clause.” Id. See also Gonzalez v. United States, 553 U.S.
242, 170 L.Ed.2d 616, 128 S.Ct. 1765, 1767 – 1768 (2008).
The Seventh Circuit and other courts have observed that §636(b)(3) was not “intended to be as
comprehensive a catch-all as its words literally suggest.” Olympia Hotels Corp. v. Johnson Wax
Development Corp., 908 F.2d 1363, 1368 (7th Cir. 1990). A number of decisions have tried to
sketch the limits of §636(b)(3). See, e.g., United States v. Gomez-Lepe, 207 F.3d 623, 629 (9th Cir.
2000); United States v. Colacurcio, 84 F.3d 326 (9th Cir. 1996) (probation revocation hearing not
one of duties delegable to magistrate judge); Thomas v. Whitworth, 136 F.3d 756 (11th Cir. 1998)
(court should be reluctant to construe §636(b)(3) to include responsibilities of far greater
importance than specified duties assigned to magistrate judges under Federal Magistrates Act, such
as jury selection in civil trial without consent of parties); United States v. Dees, 125 F.3d 261, 264
– 266 (5th Cir. 1997) (concluding that taking guilty plea is permissible “additional duty”);
Rajaratnam v. Moyer, 47 F.3d 922, 924 (7th Cir. 1995) (§636(b)(3) “does not permit the magistrate
judge to enter a final decision appealable to this court”); In re Wilson, 153 F.Supp.2d 1013, 1017
(E.D.Ark. 2001) (ruling on constitutionality of local laws is not additional duty that bears
relationship to one expressly assigned). Contra United States v. Harden, 758 F.3d 886, 888 (7th
Cir. 2014) (finding acceptance of guilty plea is too significant to qualify as comparable “additional
duty” under 28 U.S.C. §636(b)(3)).
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The courts have concluded that §636(b)(3) does not expand magistrate judge jurisdiction to
decide dispositive matters referred under the “additional duties” clause, absent consent. See, e.g.,
United States v. Woodard, 387 F.3d 1329, 1333 (11th Cir. 2004) (magistrate judge has authority to
conduct proceedings under Fed.R.Civ.P. 11 when defendant consents); United States v. ReynaTapia, 328 F.3d 1114 (9th Cir. 2003) (plea colloquies in felony cases are additional duties that may
be delegated to magistrate judges for findings and recommendations if parties consent); United
States v. Ruiz-Rodriguez, 277 F.3d 1281 (11th Cir. 2002) (“additional duties” clause of §636 does
not authorize referral to magistrate judge of evidentiary and fact-finding portion of felony
sentencing hearing absent consent); United States v. Torres, 258 F.3d 791 (8th Cir. 2001) (same);
Gomez-Lepe, supra (polling of jurors as to their verdict in criminal case is not “subsidiary” matter
that may be referred to magistrate judge as additional duty under §636(b)(3)); United States v.
Desir, 257 F.3d 1233 (11th Cir. 2001) (reversing jury verdict when magistrate judge, without
consent of parties, ruled on whether certain trial testimony should be read back to jury); Federal
Deposit Insurance Corp. v. LeGrand, 43 F.3d 163, 168 (5th Cir. 1995) (postjudgment motion for
order of contempt); Columbia Record Productions v. Hot Wax Records, Inc., 966 F.2d 515, 517
(9th Cir. 1992) (request for order assigning priority among judgment debtor’s creditors).
Nonetheless, it is critical to keep in mind that the courts are unanimous in recognizing that
§636(b)(3) was designed to encourage continued judicial improvisation and “continue[d]
innovative experimentations.” S.Rep. No. 625, 94th Cong., 2d Sess. 12 (1976).
Section 636(b)(3) does not specify the standard of review or specific procedures for review to be
applied by a district judge when reviewing a decision in a matter referred under this section.
Recommended dispositions of certain matters are subject to de novo review. In re Application &
Affidavit for Search Warrant, 923 F.2d 324 (4th Cir.), cert. denied, 111 S.Ct. 2243 (1991); In re
Griego, 64 F.3d 580 (10th Cir. 1995); United States v. Cannon, No. 10-50108, 2011 WL 2600660,
*1 (W.D.Ark. June 30, 2011). The courts have been more willing to defer to magistrate judges and
use a clearly erroneous standard of review when considering matters similar to those pretrial matters
that a magistrate judge may decide. Bryant v. Gallagher, No. 1:11-cv-00446-LJO-BAM PC, 2014
WL 1276475, *1 (E.D.Cal. Mar. 27, 2014) (“The Magistrate Judge’s decision on nondispositive
pretrial issues is reviewed under the clearly erroneous standard.”); Barnes & Noble, Inc. v. LSI Corp.,
No. C-11-2709 EMC, 2013 WL 841334, *1 (N.D.Cal. Mar. 6, 2013). See LeGrand, supra, 43 F.3d
at 167 – 168 (magistrate judge properly decided postjudgment motion to compel production of tax
records); American Motors Corp. v. Great American Surplus Lines Insurance Co., No. 87 C 2496,
1988 WL 2788 (N.D.Ill. Jan. 8, 1988) (standard of review depends on whether referral involves
dispositive or nondispositive matter); Bache Halsey Stuart Shields Inc. v. Killop, 589 F.Supp. 390
(E.D.Mich. 1984) (appointment of receiver was proper as nondispositive matter). But see Massey v.
City of Ferndale, 7 F.3d 506, 509 (6th Cir. 1993) (matters assigned to magistrate judge under
§636(b)(3) not subject to final determination by magistrate judge); McLeod, Alexander, Powel &
Apffel, P.C. v. Quarles, 925 F.2d 853, 856 n.5 (5th Cir. 1991) (under §636(b)(3), magistrate judge “is
not authorized to enter judgment for the court; she makes only proposed findings of fact and
recommends a ruling on the motion”); Application & Affidavit for Search Warrant, supra (additional
duties referred under §636(b)(3) are reviewed de novo). Keep in mind that, under §636(b)(3), a
magistrate judge “remains constantly subject to the inherent supervisory power of the district judge.”
Colorado Building & Construction Trades Council v. B.B. Andersen Construction Co., 879 F.2d 809,
811 (10th Cir. 1989).
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All the courts are agreed that magistrate judges have no inherent Article III powers. Being
“creatures of statute,” their jurisdiction is limited to the authority granted by Congress. See §10.29
above. The authority granted by §636(b)(3) does not permit the magistrate judge to enter a final
decision appealable to the court of appeals at the conclusion of the case since it does not have
independent effect. The magistrate judge is not authorized to enter judgment for the court, only to
make proposed findings of fact and recommendations to the district court. A magistrate judge acting
pursuant to a referral under §636(b)(3) “remains constantly subject to the inherent supervisory
power of the district judge.” Rajaratnam v. Moyer, 47 F.3d 922, 924 n.6 (7th Cir. 1995); United
States v. Pappas, 546 Fed.Appx. 63, 64 – 65 (2d Cir. 2013).
Objections to the actions of the magistrate judge acting pursuant to referral under §636(b)(3)
are reviewed by the district court de novo. Jackson v. United States, 859 F.3d 495, 498 (7th Cir.
2017). Failure to employ this standard of review when required is itself reversible error. Reddick v.
White, 456 Fed.Appx. 191, 194 (4th Cir. 2011); William E. Smith Trucking, Inc. v. Rush Trucking
Centers of North Carolina, Inc., No. 1:11CV887, 2012 WL 214155, **3 – 4 (M.D.N.C. Jan. 24,
2012); Wells Fargo Bank, N.A. v. Carnago, No. 09-11249, 2012 WL 1205666, *3 (E.D.Mich. Apr.
11, 2012). “The ‘de novo determination’ called for in the statute and in Rule 72(b) does not mean
that the judge must conduct a new hearing, but simply means that he must give ‘fresh consideration
to those issues to which specific objections have been made.’ ” [Emphasis in original.] Rajaratnam,
supra, 47 F.3d at 924 n.8, quoting 12 Wright, FEDERAL PRACTICE AND PROCEDURE
§3070.2. When a timely objection is made, the district court is free to receive additional evidence
and rehear witnesses at its discretion. Id.
1. Post-Liability Proceedings
a. [10.36] Postjudgment Proceedings
Magistrate judges are often assigned to supervise citations to discover assets, conduct hearings
on motions requesting a rule to show cause for refusal to disclose assets, and ascertain whether and
in what amount a turnover order is appropriate. See, e.g., Nam Soon Jeon v. 445 Seaside, Inc., Civil
No. 11-00015 SOM/BMK, 2014 WL 1320957, *2 (D.Haw. Mar. 31, 2014) (authority to handle
posttrial bond requests); King v. Ionization International, Inc., 825 F.2d 1180 (7th Cir. 1987)
(reference of postjudgment proceedings is proper under 28 U.S.C. §636(b)(3)); Federal Deposit
Insurance Corp. v. LeGrand, 43 F.3d 163 (5th Cir. 1995) (magistrate judge properly entered
postjudgment order to compel production of tax records and recommended that contempt order be
entered if records not produced). A magistrate judge may appoint a receiver upon application of a
judgment creditor. JPMorgan Chase Bank, N.A. v. Heritage Nursing Care, Inc., No. 06 C 4803,
2007 WL 2608827, *1 (N.D.Ill. Sept. 6, 2007); Bache Halsey Stuart Shields Inc. v. Killop, 589
F.Supp. 390 (E.D.Mich. 1984).
b. [10.37] Ascertaining Damages, Costs, and Distribution of Class Action Awards
Magistrate judges may conduct hearings on damages in a bifurcated proceeding or supervise
the distribution of a class action fund after liability has been determined. They may also hear and
determine disputes concerning assessment of costs. See Hudson v. Nabisco Brands, Inc., 758 F.2d
1237, 1248 (7th Cir. 1985) (Flaum, J., concurring), overruled in part on other grounds by Provident

10 — 40

WWW.IICLE.COM

PRACTICING BEFORE UNITED STATES MAGISTRATE JUDGES

§10.40

Bank v. Manor Steel Corp., 882 F.2d 258 (7th Cir. 1989). However, the authority of a magistrate
judge to impose monetary sanctions or award attorneys’ fees under Fed.R.Civ.P. 11 or other
statutory authority is limited. See Alpern v. Lieb, 38 F.3d 933, 935 (7th Cir. 1994) (magistrate judge,
in absence of consent to jurisdiction, could address posttrial petition for Rule 11 sanctions and fees
only through report and recommendation); §10.16 above.
2. [10.38] Review of Administrative Proceedings
Assuming consent by both sides, a magistrate judge may review the record of administrative
proceedings in order to decide whether the administrative decision is supported by substantial
evidence or otherwise conforms with law. See Mathews v. Weber, 423 U.S. 261, 46 L.Ed.2d 483,
96 S.Ct. 549 (1976). Most often, these cases are complaints for administrative review of denial of
social security disability benefits (see, e.g., Rogers v. Barnhart, 446 F.Supp.2d 828 (N.D.Ill. 2006)),
which are common place in the Northern District of Illinois, although they occasionally arise from
other federal agencies with adjudicatory functions. Federal courts play an ever-increasing role in
social security review.
3. [10.39] Motions To Set Aside Judgment
Magistrate judges also may consider and recommend disposition of motions to amend or vacate
a judgment under Fed.R.Civ.P. 59 and 60. McLeod, Alexander, Powel & Apffel, P.C. v. Quarles,
925 F.2d 853 (5th Cir. 1991).
F. Limitations on Magistrate Judge Jurisdiction
1. [10.40] Contempt Powers and Proceedings
Disobedience of an order of a court can be prosecuted as a contempt; so too can disobedience
in the court’s presence so as to obstruct the administration of justice. The contempt power has long
been upheld as part of the inherent authority of the court to prevent disruptions and to enforce
compliance with its orders. Ex parte Robinson, 86 U.S. (19 Wall.) 505, 22 L.Ed. 205 (1873); Young
v. United States ex rel. Vuitton et Fils S.A., 481 U.S. 787, 95 L.Ed.2d 740, 107 S.Ct. 2124 (1987).
See the Seventh Circuit’s extended discussion of contempt and what constitutes conduct in the
presence of the court in Securities & Exchange Commission v. First Choice Management Services,
Inc., 678 F.3d 538 (7th Cir. 2012), and Federal Trade Commission v. Trudeau, 606 F.3d 382 (7th
Cir. 2010).
Prior to November 2000, 28 U.S.C. §636(e) authorized magistrate judges only to certify to a
district judge the facts establishing the contemptuous conduct. This limitation applied even when
the parties had consented to the magistrate judge’s jurisdiction. See Castaneda v. Falcon, 166 F.3d
799 (5th Cir. 1999); Geras v. Lafayette Display Fixtures, Inc., 742 F.2d 1037 (7th Cir. 1984).
Section 636 set forth the procedures that the district court was required to follow before actually
determining that a contempt had occurred.
The Federal Courts Improvement Act of 2000 changed this. See Mark S. Kende, The
Constitutionality of New Contempt Powers for Federal Magistrate-Judges, 53 Hastings L.J. 567
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(2002); Robert B. Collings, Congress Grants U.S. Magistrate Judges Additional Judicial Powers,
48 Fed.Law. No. 6, 40 (July 2001). Consistent with the enhanced role of magistrate judges in the
federal judicial system, §636(e)(2) gives magistrate judges the power “to punish summarily by fine
or imprisonment, or both, such contempt of the authority of such magistrate judge constituting
misbehavior of any person in the magistrate judge’s presence so as to obstruct the administration
of justice.” 28 U.S.C. §636(e)(2). In addition to this summary contempt authority in nonconsent
cases, magistrate judges now have the authority to impose criminal and civil contempt sanctions in
cases in which the magistrate judges are presiding by consent of the parties pursuant to §636(c).
a. [10.41] Contempt Authority
28 U.S.C. §636(e)(1) empowers magistrate judges to exercise contempt authority as set forth
in the other provisions of §636(e) within the territorial jurisdiction prescribed by their
appointments. See also Bowens v. Atlantic Maintenance Corp., 546 F.Supp.2d 55, 71 – 72
(E.D.N.Y. 2008).
b. [10.42] Summary Criminal Contempt Authority
28 U.S.C. §636(e)(2) authorizes magistrate judges to summarily punish by fine or
imprisonment any misbehavior occurring in their presence so as to obstruct the administration of
justice. The order of contempt shall be issued under the Federal Rules of Criminal Procedure. See
Fed.R.Crim.P. 42(b). Summary criminal contempt authority is granted to magistrate judges to
maintain order and to protect the court’s dignity in response to contumacious behavior by witnesses,
parties, counsel, and others present at court proceedings. When presiding over cases or proceedings
as the primary judicial officer for the district court, a magistrate judge is provided appropriate
immediate authority to control activity in the courtroom. The limited penalties magistrate judges
may impose for summary criminal contempts are set forth in §636(e)(5). See Federal Trade
Commission v. Trudeau, 606 F.3d 382 (7th Cir. 2010); §10.40 above.
While Congress has granted magistrate judges the ability to issue summary criminal contempt
citations and has restructured the language of Fed.R.Crim.P. 42, the basic framework for direct
summary contempt remains the same. When the contempt alleged is direct in nature, Rule 42
instructs the magistrate judge to follow §636(e)(2), which allows for the issuance of a contempt
order when a person’s “misbehavior . . . in the magistrate judge’s presence . . . obstruct[s] the
administration of justice.” 28 U.S.C. §636(e)(2).
The statute instructs that the mandates of Rule 42(b) must be followed as well, insofar as the
magistrate must provide a written order that must “recite the facts, be signed by the judge, and be
filed with the clerk.” Fed.R.Crim.P. 42(b). The distinction between direct and indirect contempt,
coupled with the discretion allowed the magistrate judge, makes perfect sense, for direct contempt
would have occurred in the judge’s presence and would allow the judge to issue such a summary
order that would be a swift response to contumacious conduct that may portend a threat to a court’s
immediate ability to conduct its proceedings. See In re Contempt Order, 441 F.3d 1266, 1267 –
1268 (10th Cir. 2006); Brandt v. Gooding, 636 F.3d 124, 134 (4th Cir. 2011).
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c. [10.43] Additional Criminal Contempt Authority in Civil Consent and Misdemeanor
Cases
28 U.S.C. §636(e)(3) gives magistrate judges additional contempt authority in civil consent
and misdemeanor cases under 28 U.S.C. §636(c) and 18 U.S.C. §3401 when the defendant
expressly consents. Gonzalez v. United States, 553 U.S. 242, 170 L.Ed.2d 616, 128 S.Ct. 1765,
1768 – 1769 (2008). Section 636(e)(3) provides magistrate judges with authority to punish
misbehavior occurring outside their presence that constitutes disobedience or resistance to the
magistrate judges’ “lawful writ, process, order, rule, decree, or command” in civil consent and
misdemeanor cases. 28 U.S.C. §636(e)(3). This criminal contempt authority is provided to enable
magistrate judges to enforce their orders and to vindicate their (and the court’s) authority.
Lawyers and others subject to court orders are obligated to abide by them, even if erroneous,
until the orders are modified or rescinded by a court. See United States v. United Mine Workers of
America, 330 U.S. 258, 91 L.Ed. 884, 67 S.Ct. 677 (1947); McCann v. New York Stock Exchange,
80 F.2d 211, 214 (2d Cir. 1935); United States v. Cutler, 840 F.Supp. 959, 966 (E.D.N.Y. 1994).
Judge Easterbrook’s analysis in In re Krynicki, 983 F.2d 74 (7th Cir. 1992), is instructive. In
Krynicki, a magistrate judge entered an order that impermissibly permitted “anyone to designate
any discovery materials as confidential, for any or no reason.” 983 F.2d at 77.
Judge Easterbrook described the order as “extraordinary.” Id. Stressing that even this
“confidentiality order is effective until modified” and that litigants must “obey invalid orders while
they are outstanding,” Judge Easterbrook ordered the clerk of the Seventh Circuit to return to the
plaintiff all copies of her brief and appendix, which contained materials violative of the
extraordinary protective order. 983 F.2d at 77 – 78. He gave the plaintiff 30 days to file a new brief
that would “comply with the protective order, which means either removing the transgressing
references or obtaining a modification of the order.” 983 F.2d at 78.
Section 636(e)(3) further provides that the disposition of these contempts must be conducted
upon notice and hearing under the Federal Rules of Criminal Procedure. The penalties magistrate
judges may impose for criminal contempts in these circumstances are set forth in §636(e)(5).
d. [10.44] Civil Contempt Authority in Civil Consent and Misdemeanor Cases
28 U.S.C. §636(e)(4) authorizes magistrate judges to exercise civil contempt authority in civil
consent cases under §636(c) and in misdemeanor cases under 18 U.S.C. §3401. In these cases, the
magistrate judge may exercise civil contempt authority that is identical to the civil contempt
authority of a district judge. In addition, §636(e)(4) states that it shall not be construed to limit the
authority of a magistrate judge to order sanctions pursuant to any other statute, the Federal Rules
of Civil Procedure, or the Federal Rules of Criminal Procedure.
The Seventh Circuit reviews the denial of a motion for contempt sanctions for abuse of
discretion, which occurs when the court bases its decision on a legal error or on clearly erroneous
factual findings. Factual findings are not clearly erroneous unless the reviewing court on the entire
evidence is left with the definite and firm conviction that a mistake has been committed. See
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National Spiritual Assembly of Bahá’ís of United States Under Hereditary Guardianship, Inc. v.
National Spiritual Assembly of Bahá’ís of United States, Inc., 628 F.3d 837, 846 – 847 (7th Cir.
2010); ClearOne Communications, Inc. v. Bowers, 651 F.3d 1200, 1210 (10th Cir. 2011).
e. [10.45] Criminal Contempt Penalties
28 U.S.C. §636(e)(5) establishes limits on the penalties magistrate judges may impose for
criminal contempt. Imprisonment for a summary criminal contempt committed in the magistrate
judge’s presence or for a criminal contempt occurring in a civil consent or misdemeanor case
outside the magistrate judge’s presence may not exceed 30 days’ incarceration (the maximum term
of imprisonment for a Class C misdemeanor set forth in 18 U.S.C. §3581(b)(8)), and a fine may
not exceed $5,000 (the maximum fine that may be imposed on an individual for a Class C
misdemeanor under 18 U.S.C. §3571(b)(6)). The restricted contempt penalties are intended to
provide magistrate judges with an effective tool to impose order in their courtrooms that is
distinguishable from the criminal contempt power of Article III judges.
f.

[10.46] Certification of Other Contempts to the District Judge

Some contumacious conduct may be so egregious as to require more severe punishment. In
these situations, 28 U.S.C. §636(e)(6) provides retention of the certification procedure that existed
in §636(e) before enactment of the Federal Courts Improvement Act of 2000. If, in the opinion of
the magistrate judge, a criminal contempt occurring in the magistrate judge’s presence or a criminal
contempt in a civil consent or misdemeanor case is sufficiently serious that 30 days’ incarceration
or a $5,000 fine would not be an adequate punishment, the magistrate judge has the option of
certifying the facts to a district judge for further contempt proceedings. See Bowens v. Atlantic
Maintenance Corp., 546 F.Supp.2d 55, 71 – 72 (E.D.N.Y. 2008).
Section 636(e)(6) also provides that in any other case or proceeding referred to a magistrate
judge under 28 U.S.C. §636(a) or §636(b), or any other statute, criminal contempts that occur
outside the magistrate judge’s presence must be handled through the certification procedure. Under
this provision, the magistrate judge would certify the facts constituting the contempt to a district
judge to show cause why the person should not be adjudged in contempt of court by the facts so
certified.
Finally, §636(e)(6) requires that certification procedures must also be used for civil contempts
that occur in any other case or proceedings referred to a magistrate judge under §636(a) or §636(b),
or any other statute.
Section 636(e)(7) provides that in civil consent cases under §636(c), an appeal from a
magistrate judge’s contempt order is heard by the court of appeals. The appeal of any other order
of contempt issued by a magistrate judge shall be heard by the district court. Review of a contempt
order is for abuse of discretion. See United States v. Hernandez, 771 F.3d 707, 709 (10th Cir. 2014);
In re Contempt Order, 441 F.3d 1266 (10th Cir. 2006) ($50 fine for being late held abuse of
discretion and being late is not misbehavior in court’s presence). The statute thus follows the
principle that an appeal of a magistrate judge’s contempt order should be heard by the same court
that hears the appeal of the final order on the merits of the case or proceeding.
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2. [10.47] Case-Dispositive Motions and Matters
Motions to dismiss or for summary judgment are the classic and most obvious examples of
case-dispositive motions, and absent unanimous consent, they are outside the decisional authority
of magistrate judges other than through a report and recommendation.
There are undoubtedly some penumbral cases in which the question of whether a matter is case
dispositive is uncertain. This chapter does not undertake to canvas them all. See 12 Wright,
FEDERAL PRACTICE AND PROCEDURE §3068.2.
The institutional reasons for the current practice in the Northern District of Illinois of not
referring summary judgment motions for a recommended disposition stems from the recognition
that referrals of case-dispositive motions merely add another layer of judicial effort with no
corresponding savings for the district judge or the parties. Indeed, there has been a growing
recognition that referrals for reports and recommendations on case-dispositive motions often add
delay, and those enumerated in or falling under 28 U.S.C. §636(b)(1)(A) often add delay and
expense, since the motion must be briefed before the magistrate judge, who must then evaluate the
moving papers (which may be voluminous) and issue a report and recommendation. That is
invariably followed by further briefing before, and decision by, the district judge.

IV. [10.48] PROCEDURAL RULES GOVERNING MAGISTRATE JUDGES
Fed.R.Civ.P. 72 and 73 are the principal procedural rules that govern magistrate judges. It is
especially important to consult not only these rules but also the local rules of the district in which the
case is pending and the standing orders and procedures that each magistrate judge has on his or her
website. Compliance with those orders is not only mandatory but also makes good sense. It
demonstrates to the magistrate judge that counsel cares enough to have taken the time to attempt to
comply with the rules that the magistrate judge thought sufficiently important to promulgate. See
generally N.D.Ill. Local Rules 72.1, 73.1; C.D.Ill. Local Rule 72.1; S.D.Ill. Local Rules 72.1 – 73.1.
A. [10.49] The Reference/Referral from the District Judge
In the Northern District of Illinois, a magistrate judge is randomly designated on the case at the
time of its filing, using the same random system in place for assigning district judges to cases. In
any matter in the Northern District of Illinois in which the district judge wishes to refer a portion
of the case to the magistrate judge, the district judge must do so by entering a form referral order
that states the scope and purpose of the referral. The proposed referral then goes to the Executive
Committee of the Northern District of Illinois for approval. Even when the parties consent to
jurisdiction by the magistrate judge, the district court and the executive committee must approve
the reassignment of the case.
Following executive committee approval, the referred matter is transferred to the designated
magistrate judge, with the district judge retaining authority over all other aspects of the case. In
consent cases, the district judge must indicate the manner in which the consent has been provided,
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whether on a form provided by the Northern District for that purpose. Once the executive committee
has approved the referral, the district judge relinquishes authority, and the case is reassigned to the
designated magistrate judge for all purposes — or for the limited purpose for which the parties
consented.
B. [10.50] Appearances Before the Magistrate Judge
Following approval of the referral and transfer to the magistrate judge, the matter will be
promptly set for a status call. From time to time, a status may inadvertently not be promptly set. If
a reasonable time has passed with no notification from the magistrate judge’s chambers, counsel
should be sure to call the magistrate judge’s courtroom deputy and make an appropriate inquiry to
be sure that the failure to have set an initial hearing was not through inadvertence.
Appearances before a magistrate judge are in accord with the rules and customs of court. Each
magistrate judge generally has standing orders concerning motions and other matters. Counsel
should check the court’s website for standing orders.
Once the case has been called for status, counsel will be making periodic appearances before
the magistrate judge either for status conferences or in response to motions. It is important to
regularly appear, not only for maintaining involvement in the case, but also to demonstrate to the
magistrate judge that the matter is important to the attorney. It is disrespectful not to show up. In
those instances when circumstances make it impossible to appear, counsel should be certain to call
the judge’s chambers in advance to explain why he or she cannot be there.
1. [10.51] The Requirement of Prompt Determination of Referred Matters
In any matter assigned to a magistrate judge, the magistrate judge is to hear and determine the
assignment “promptly,” and the appointing order must direct the master to proceed with “all
reasonable diligence.” Fed.R.Civ.P. 72(a), 72(b), 53(b)(2). The master is to “take all appropriate
measures to perform the assigned duties fairly and efficiently.” Fed.R.Civ.P. 53(c)(1)(B).
2. [10.52] The Record of Proceedings
For nondispositive matters, Fed.R.Civ.P. 72 does not require a record of proceedings. For
dispositive matters, however, Fed.R.Civ.P. 72(b) requires a record of all evidentiary proceedings;
a record “may, at the magistrate judge’s discretion, be made of any other proceedings.” This
requirement is designed to enable the district judge to conduct the required de novo review. In the
Eastern Division of the Northern District (Chicago), a recording is made of all routine proceedings,
and a court reporter attends extended evidentiary hearings and other matters in which obtaining a
written record promptly is particularly important. In the Western Division, virtually all proceedings
are recorded by a court reporter. In the Central and Southern Districts, regular motion and status
calls are not recorded although a docket entry is always made. Evidentiary hearings are either
electronically or stenographically recorded.
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Fed.R.Civ.P. 72(b)(2) provides that, unless the district judge orders otherwise, the party
objecting to the findings and recommendations of a magistrate judge “must promptly arrange for
transcribing the record, or whatever portions of it the parties agree to or the magistrate judge
considers sufficient.” This is a rule that is often breached with fatal consequences to the party
seeking review. Webasto Thermo & Comfort North America, Inc. v. BesTop, Inc., Case No. 16-cv13456, 2018 WL 5098784, *3 (E.D.Mich. Oct. 19, 2018); Titus v. Swalls, No. 07-cv-0614-MJRPMF, 2010 WL 3842402 (S.D.Ill. Sept. 27, 2010); Pirelli Tire Corp. v. Action Automotive
Distributors, Inc., No. 85 C 10562, 1988 WL 82251 (N.D.Ill. Aug. 4, 1988). See generally
Sommerfield v. City of Chicago, 252 F.R.D. 407, 412 (N.D.Ill. 2008); Franklin v. Continental
Assurance Co., No. 85 C 9735, 1989 WL 84317 (N.D.Ill. July 18, 1989); American Motors Corp.
v. Great American Surplus Lines Insurance Co., No. 87 C 2496, 1988 WL 2788 (N.D.Ill. Jan. 8,
1988). Cf. DRB # 24, LLC v. City of Minneapolis, 976 F.Supp.2d 1079, 1085 (D.Minn. 2013).
3. Written Disposition by the Magistrate Judge
a. [10.53] Nondispositive Matters
In nondispositive matters, the magistrate judge has discretion whether to enter a written order.
Fed.R.Civ.P. 72(a). As a matter of practice, some order is entered on the docket. In simple cases, it
may only be a minute order. In more complicated cases, it will often be by memorandum opinion.
If reasons are not stated in writing, they are normally given on the record in open court, and the
written order will make reference to those reasons. In such a case, an objecting party is well advised
to order a transcript. Failure to have a transcript prepared may make it difficult for the district judge
to rule and may result not only in a denial of objections, but also expressions of annoyance by the
court as well. Walton v. U.S. Steel Corp., 497 Fed.Appx. 651, 654 (7th Cir. 2012). See, e.g.,
Sommerfield v. City of Chicago, 613 F.Supp.2d 1004, 1009 – 1013 (N.D.Ill. 2009); Pirelli Tire
Corp. v. Action Automotive Distributors, Inc., No. 85 C 10562, 1988 WL 82251, *1 (N.D.Ill. Aug.
4, 1988) (failure of objecting party to provide transcript of proceeding before magistrate judge was
“disturbing” and “surprising”). See also Carroll v. Chicago Park District, 323 Fed.Appx. 454, 458
(7th Cir. 2009).
“[B]are disagreement with the conclusions reached by the magistrate judge, without any effort
to identify any specific errors in the Magistrate Judge’s analysis that, if corrected, might warrant a
different outcome, is tantamount to an outright failure to lodge objections to the R & R.” Webasto
Thermo & Comfort North America, Inc. v. BesTop, Inc., Case No. 16-cv-13456, 2018 WL 5098784,
*3 (E.D.Mich. Oct. 19, 2018).
b. [10.54] Dispositive Matters
In dispositive matters, Fed.R.Civ.P. 72(b) requires that the magistrate judge must prepare a
written opinion with proposed findings of fact, when appropriate, and the required recommended
disposition, referred to as a “report and recommendation.”

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

10 — 47

§10.55

FEDERAL CIVIL PRACTICE

c. [10.55] Special Master Assignments
In special master assignments, the master must file a report and, in nonjury matters, the
evidence and a transcript of the proceedings. In the Northern District of Illinois, the magistrate
judges do not customarily transmit the transcript with the report unless it has been transcribed by
the parties.
C. [10.56] Notice of Right To Consent
Each district requires the clerk to notify the parties at the outset of the case of their right to
consent to trial by a magistrate judge. This notification is required in any district in which a trialdesignated magistrate judge serves. 28 U.S.C. §636(c)(2) provides that “[r]ules of court for the
reference of civil matters to magistrate judges shall include procedures to protect the voluntariness
of the parties’ consent.”
In order to guard against even the appearance of coercion, confidentiality is maintained. Neither
the parties, the district judge, nor the magistrate judge is given access to the consent forms until all
parties have consented (though the parties may see their own consent forms). S.D.Ill. Local Rule
72.2(b)(2); Roell v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1701 (2003);
DeCosta v. Columbia Broadcasting System, Inc., 520 F.2d 499, 507 (1st Cir. 1975).
D. [10.57] Review by the District Judge of Objections to Decisions by the Magistrate Judge
Fed.R.Civ.P. 72 sets forth the procedures to be followed by the magistrate judge in ruling on
both dispositive and nondispositive matters. For a comprehensive review and explanation of the
review process, see Schur v. L.A. Weight Loss Centers, Inc., 577 F.3d 752, 760 (7th Cir. 2009); Cox
v. Sherman Capital LLC, No. 1:12-cv-01654-TWP-MJD, 2014 WL 1328147, **1 – 4 (S.D.Ind.
Mar. 31, 2014).
1. [10.58] Review of Rulings on Nondispositive Matters Pursuant to Fed.R.Civ.P. 72(a)
Fed.R.Civ.P. 72(a) is captioned “Nondispositive Matters,” and provides, in pertinent part:
A party may serve and file objections to the order within 14 days after being served
with a copy. A party may not assign as error a defect in the order not timely objected
to. The district judge in the case must consider timely objections and modify or set
aside any part of the order that is clearly erroneous or is contrary to law.
2. [10.59] The Clearly Erroneous or Contrary to Law Standard
A factual finding is clearly erroneous when the court is left with the definite and firm conviction
that a mistake has been committed. Anderson v. City of Bessemer City, North Carolina, 470 U.S.
564, 84 L.Ed.2d 518, 105 S.Ct. 1504, 1511 (1985); Mondaca-Vega v. Holder, 735 F.3d 1093 (9th
Cir. 2013) (demanding clear error in order to review factual findings). However, “[i]f the district
court’s account of the evidence is plausible in light of the record viewed in its entirety,” the court’s
finding will not be reversed simply because the reviewing court is convinced that it would have
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decided the question of fact differently. Anderson, supra, 105 S.Ct. at 1507. Thus, “[w]here there
are two permissible views of the evidence, the [district court’s] choice between them cannot be
clearly erroneous.” 105 S.Ct. at 1511. See also TFWS, Inc. v. Franchot, 572 F.3d 186, 196 (4th Cir.
2009).
The Seventh Circuit, in picturesque language, has said that a decision is not “clearly erroneous”
unless it can be concluded that the challenged decision is not “just maybe or probably wrong; it
must . . . strike us as wrong with the force of a five-week-old, unrefrigerated dead fish.” Parts &
Electric Motors, Inc. v. Sterling Electric, Inc., 866 F.2d 228, 233 (7th Cir. 1988). This phrasing,
which other circuits have adopted (TFWS, supra, 572 F.3d at 194; Educational Credit Management
Corp. v. Jesperson, 571 F.3d 775, 789 (8th Cir. 2009); United States v. Branham, 460 Fed.Appx.
538, 543 n.3 (6th Cir. 2012)), underscores the highly deferential standard of review that a district
judge must employ in reviewing a magistrate judge’s decision on nondispositive pretrial matters.
Little wonder Professor Wright has said that “it is extremely difficult to justify alteration of the
magistrate judge’s nondispositive actions by the district judge.” 12 Wright, FEDERAL PRACTICE
AND PROCEDURE §3069. See also Sommerfield v. City of Chicago, 613 F.Supp.2d 1004, 1009
n.11 (N.D.Ill. 2009) (“Plaintiff faced a substantial hurdle in attempting to upend [the magistrate
judge’s] discovery rulings. He has not come close to doing so.”). But, the Seventh Circuit has also
stressed that, despite the phrasing of Sterling Electric, supra, in deciding whether there has been a
clear error committed, the court of appeals does not act as a rubber stamp. Santa Fe Pacific Corp.
v. Central States, Southeast & Southwest Areas Pension Fund, 22 F.3d 725, 727 (7th Cir. 1994).
By way of comparison, the “clearly erroneous” standard of review is far more stringent than
the standard for whether the agency’s fact-finding is “supported by evidence in the record.” See
Stern v. Marshall, 564 U.S. 462, 180 L.Ed.2d 475, 131 S.Ct. 2594, 2627 (2011) (Breyer, J.,
dissenting).
3. [10.60] The Time for Filing Objections to the Magistrate Judge’s Ruling
The time prescribed by Fed.R.Civ.P. 72 for service and filing of objections to orders of a
magistrate judge is not jurisdictional, and hence noncompliance may be excused in the interest of
justice. Strope v. Collins, 315 Fed.Appx. 57, 61 (10th Cir. 2009) (prisoner’s pro se challenge to
magistrate judge’s order not waived when magistrate judge neglected to include customary
language in order advising prisoner of his right to object and warning him that failure to do so
would waive appellate review); Fireman’s Fund Insurance Co. v. Cunningham Lindsey Claims
Management, Inc., No. 03CV0531(DLI)(MLO), 2005 WL 1522783, **1 – 2 (E.D.N.Y. June 28,
2005); Anderson v. Hale, 159 F.Supp.2d 1116, 1117 (N.D.Ill. 2001). See also Dupree v. Warden,
715 F.3d 1295, 1305 – 1306 (11th Cir. 2013); Wirsching v. State of Colorado, 360 F.3d 1191 (10th
Cir. 2004) (interests of justice warrant consideration of prisoner’s appeal from order adopting
magistrate’s report and recommendation when prisoner alleged that he did not receive report or
recommendation, even though objection was not timely). Cf. Getachew v. 7-Eleven, Inc., 520
Fed.Appx. 642, 643 – 644 (10th Cir. 2013); Estate of Smithers ex rel. Norris v. City of Flint, 602
F.3d 758, 761 (6th Cir. 2010).
Merely because the district judge might excuse an untimely filing does not mean that a party
has carte blanche not to comply with the 14-day requirement set by Rule 72. Deadlines really do
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count, and ignoring them is, the Seventh Circuit has warned, the surest way to lose a case. United
States v. Golden Elevator, Inc., 27 F.3d 301, 302 (7th Cir. 1994). Accord Getachew, supra. Even
an unexcused day’s delay can be fatal. See, e.g., Brosted v. Unum Life Insurance Company of
America, 421 F.3d 459 (7th Cir. 2005); Reales v. Consolidated Rail Corp., 84 F.3d 993, 996 (7th
Cir. 1996).
Because district judges have such extraordinarily broad discretion in pretrial matters generally,
a decision not to consider an untimely objection to a magistrate judge’s order will, as a practical
matter, seldom be reversed by the district court for “abuse of discretion,” which occurs when no
reasonable person would make the challenged decision. United States v. Re, 401 F.3d 828, 832 (7th
Cir. 2005); DietGoal Innovations LLC v. Wegmans Food Markets, Inc., 993 F.Supp.2d 594, 599 –
600 (E.D.Va. 2013).
An abuse of discretion “necessarily” occurs if the court “based its ruling on an erroneous view
of the law or on a clearly erroneous assessment of the evidence.” Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 110 L.Ed.2d 359, 110 S.Ct. 2447, 2461 (1990); Smego v. Payne, 854 F.3d 387 (7th
Cir. 2017).
But don’t count on it. In an appropriate case, the court of appeals will not hesitate to find that
the district court abused its discretion by not considering objections that were not timely filed. See,
e.g., Kruger v. Apfel, 214 F.3d 784, 787 (7th Cir. 2000); Provident Bank v. Manor Steel Corp., 882
F.2d 258, 260 n.3 (7th Cir. 1989) (“a court could ‘excuse the default in the interests of justice’ . . .
and could presumably disregard the waiver if the appellee fails to raise it”), quoting Thomas v. Arn,
474 U.S. 140, 88 L.Ed.2d 435, 106 S.Ct. 466, 475 (1985).
N.D.Ill. Local Rule 7.1 specifies that the 15-page limit on briefs applies to briefs “in support
of or in opposition to any motion,” as well as to “objections to a report and recommendation or
order of a magistrate judge or special master.” In the Northern District of Illinois, almost all motions
are reviewed on the supporting papers. Just as the Supreme Court and the circuit courts of appeals
need not have oral argument in every case, district judges and magistrate judges are not obliged to
hear oral argument on every matter. The extent of the “hearing” is left to the discretion of the judge.
All too many lawyers erroneously think they have a “right” to oral argument on disputed issues of
discovery matters. They don’t.
4. [10.61] Waiver by Raising an Argument Before the District Judge Not Advanced
Before the Magistrate Judge
In Thomas v. Arn, 474 U.S. 140, 88 L.Ed.2d 435, 106 S.Ct. 466, 472 (1985), the Supreme Court
stressed that “[i]t does not appear that Congress intended to require district court review of a
magistrate’s factual or legal conclusions, under a de novo or any other standard, when neither party
objects to those findings.” See Weedon v. Colvin, No. 0:11-cv-02971-DCN-PJG, 2013 WL
1315206, *2 (D.S.C. Mar. 28, 2013). The rule prohibiting a party from raising arguments before
the district judge not raised before the magistrate judge generally applies to review of dispositive
and nondispositive matters alike. The rationale and importance of the rule were explained by the
Eleventh Circuit:

10 — 50

WWW.IICLE.COM

PRACTICING BEFORE UNITED STATES MAGISTRATE JUDGES

§10.61

Circuit courts differ on the meaning of de novo review by the district court as stated in
the Magistrates Act and Federal Rule of Civil Procedure 72(b). For example, in United
States v. George, the Fourth Circuit held that as part of its obligation to determine de
novo any issue considered by the magistrate judge to which a proper objection is made,
a district court must consider all arguments, regardless of whether they were raised
before the magistrate judge. 971 F.2d 1113, 1118 (4th Cir. 1992). The First, Fifth, Ninth,
and Tenth Circuits, however, have rejected this idea, finding that requiring the district
court to consider new arguments raised in the objections effectively would eliminate
efficiencies gained through the Magistrates Act and would unfairly benefit litigants who
could change their tactics after issuance of the magistrate judge’s report and
recommendation. In Paterson-Leitch Co. v. Massachusetts Municipal Wholesale Electric
Co., the First Circuit held “categorically that an unsuccessful party is not entitled as of
right to de novo review by the judge of an argument never seasonably raised before the
magistrate.” 840 F.2d 985, 990 – 91 (1st Cir. 1988). Because the magistrate judge system
was created to help alleviate the workload of the district judges, “it would be
fundamentally unfair to permit a litigant to set its case in motion before the magistrate,
wait to see which way the wind was blowing, and — having received an unfavorable
recommendation — shift gears before the district judge.” Id. at 991. [In the] Tenth
Circuit . . . “[i]ssues raised for the first time in objections to the magistrate judge’s
recommendation are deemed waived.”. . .
The Ninth Circuit noted that “allowing parties to litigate fully their case before the
magistrate and, if unsuccessful, to change their strategy and present a different theory
to the district court would frustrate the purpose of the Magistrates Act.”. . . [A]
district court “is not required to . . . consider evidence presented for the first time in
a party’s objection to the magistrate judge’s recommendation.” . . . In addition to
finding that both the Magistrates Act and Supreme Court precedent provide
discretion to the district court in this instance, the court noted that “[t]o require a
district court to consider evidence not previously presented to the magistrate judge
would effectively nullify the magistrate judge’s consideration of the matter and would
not help to relieve the workload of the district court.” . . . “Systemic efficiencies would
be frustrated and the magistrate judge’s role reduced to that of a mere dress
rehearser if a party were allowed to feint and weave at the initial hearing, and save
its knockout punch for the second round.” [Citations omitted.] Williams v. McNeil, 557
F.3d 1287, 1291 – 1292 (11th Cir. 2009).
See also United States v. Coulton, 594 Fed.Appx. 563 (11th Cir. 2014); United States v. Brigham,
569 F.3d 220 (5th Cir. 2009); United States v. Benton, 523 F.3d 424, 428 (4th Cir. 2008); United
States v. Brown, 79 F.3d 1499, 1504 (7th Cir. 1996); Parker v. Madison County Regional Office of
Education, No. 10-132-DRH, 2012 WL 1964966, *2 (S.D.Ill. May 31, 2012). The rule should apply
with equal force to pretrial rulings under 28 U.S.C. §§636(b)(1)(A) and 636(b)(1)(B). United States
Equal Employment Opportunity Commission v. Dillard’s, Inc., No. 6:07-cv-1496-Orl-19GJK, 2009
WL 917828 (M.D.Fla. Mar. 31, 2009).
But any number of cases, including McNeil, hold that a district judge has discretion to consider
untimely or unmade arguments and is not prohibited from conducting his or her own review sua
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sponte. United States v. Street, 917 F.3d 586, 598 (7th Cir. 2019). As a practical matter, the issue
is unlikely to arise very often since district judges do not routinely review unobjected-to orders of
magistrate judges, and if the issue is important enough, the adversely affected party will seek
review.
In the Southern District of Illinois, the local rules governing review of nondispositive matters
under §636(b)(1)(A) provide that the district judge “may also reconsider sua sponte any matter
determined by a Magistrate Judge under this rule.” S.D.Ill. Local Rule 73.1(a).
It is generally held improper for the district judge to consider on review evidence that was not
before the magistrate judge. United States v. Garfinkle, 261 F.3d 1030, 1032 n.5 (10th Cir. 2001);
Haines v. Liggett Group Inc., 975 F.2d 81, 91 (3d Cir. 1992); Continental Bank N.A. v. Premier
Systems, Inc., No. 88 C 7703, 1989 WL 65045 (N.D.Ill. June 2, 1989); SmithKline Beecham Corp.
v. Apotex Corp., No. 98 C 3952, 2000 WL 1310669, *3 (N.D.Ill. Sept. 13, 2000) (“If we were to
permit the introduction of new evidence at this stage, we would essentially be conducting an
impermissible de novo review of the order.”). Cf. Lowe v. ViewPoint Bank, No. 3:12-CV-1725G(BH), 2014 WL 4631571, *1 (N.D.Tex. Sept. 16, 2014). For a discussion of the consequences of
the failure to raise arguments before the district judge not made to the magistrate judge, see Wells
Fargo Bank, NA v. Carnago, No. 09-11249, 2012 WL 1205666, *3 (E.D.Mich. Apr. 11, 2012)
(collecting cases). See Jeffrey Cole, Reversing the Magistrate Judge, 36 Litig. 9 (Winter 2010);
§10.67 below.
Not surprisingly, there are contrary cases. E.g., Freeman v. County of Bexar, 142 F.3d 848 (5th
Cir. 1998) (district court erred in concluding that it lacked discretion to consider additional evidence
on objections to report and recommendations); Performance Autoplex II Ltd. v. Mid-Continent
Casualty Co., 322 F.3d 847, 862 (5th Cir. 2003); Brown v. Roe, 279 F.3d 742, 744 (9th Cir. 2002);
Carpet Group International v. Oriental Rug Importers Ass’n, 227 F.3d 62, 71 (3d Cir. 2000);
Briggs v. Prince, Civil Action No. 12-0624, 2014 WL 3828677, *5 (E.D.La. Aug. 4, 2014). But
even courts acknowledging the discretion of a district judge to consider evidence not presented to
the magistrate judge caution that this discretion will not be lightly exercised. “Litigants may not,
however, use the magistrate judge as a mere sounding-board for the sufficiency of the evidence.”
Performance Autoplex II, supra, 322 F.3d at 862; Lowe, supra.
5. [10.62] Review of Rulings on Nonconsensual Dispositive Matters
Fed.R.Civ.P. 72(b), captioned “Dispositive Motions and Prisoner Petitions,” provides:
(1) Findings and Recommendations. A magistrate judge must promptly conduct the
required proceedings when assigned, without the parties’ consent, to hear a pretrial
matter dispositive of a claim or defense or a prisoner petition challenging the
conditions of confinement. A record must be made of all evidentiary proceedings and
may, at the magistrate judge’s discretion, be made of any other proceedings. The
magistrate judge must enter a recommended disposition, including, if appropriate,
proposed findings of fact. The clerk must promptly mail a copy to each party.
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(2) Objections. Within 14 days after being served with a copy of the recommended
disposition, a party may serve and file specific written objections to the proposed
findings and recommendations. A party may respond to another party’s objections
within 14 days after being served with a copy. Unless the district judge orders
otherwise, the objecting party must promptly arrange for transcribing the record, or
whatever portions of it the parties agree to or the magistrate judge considers
sufficient.
(3) Resolving Objections. The district judge must determine de novo any part of the
magistrate judge’s disposition that has been properly objected to. The district judge
may accept, reject, or modify the recommended disposition; receive further evidence;
or return the matter to the magistrate judge with instructions.
As the text of Rule 72(b) makes plain, review by the district judge of a dispositive matter is not
deferential, but de novo. “De novo” review means that the reviewing court “do[es] not defer to the
lower court’s ruling but freely consider[s] the matter anew, as if no decision had been rendered
below.” Dawson v. Marshall, 561 F.3d 930, 933 (9th Cir. 2009). The objecting party must prepare
the record if needed. Objections must be written, specific, and timely. In addition, the opposing
party is by rule permitted to respond to the objections. Unlike an order entered in a nondispositive
motion, a report and recommendation has no independent force. It is the district judge’s order that
is the operative ruling. Masterson v. Commonwealth Bankshares, Inc., Civ. No. 2:13CV62, 2014
WL 930854 (E.D.Va. Mar. 10, 2014); American Family Mutual Insurance Co. v. Roth, No. 05 C
3839, 2007 WL 2377335, *5 (N.D.Ill. Aug. 16, 2007).
6. [10.63] The Requirement That Objections Be Specific
The law is clear that the objector must direct the district judge to the specific error alleged in
the magistrate judge’s ruling. United States v. Schultz, 565 F.3d 1353, 1360 (11th Cir. 2009); United
States v. Benton, 523 F.3d 424 (4th Cir. 2008); Espada-Santiago v. Hospital Episcopal San Lucas,
Civil No. 07-2221 (ADC), 2009 WL 702350 (D.P.R. Mar. 11, 2009); Fowler v. Ritz-Carlton Hotel
Co., LLC, No. 3:10-cv-884-J-34JRK, 2014 WL 585659, *1 (M.D.Fla. Feb. 14), aff’d, 579
Fed.Appx. 693 (11th Cir. 2014). The Seventh Circuit has held that “[j]ust as a complaint stating
only ‘I complain’ states no claim, an objection stating only ‘I object’ preserves no issue for review.”
Lockert v. Faulkner, 843 F.2d 1015, 1019 (7th Cir. 1988). See also Frontier Insurance Co. v. Blaty,
454 F.3d 590, 596 – 597 (6th Cir. 2006); Goney v. Clark, 749 F.2d 5 (3d Cir. 1984) (de novo review
not required when only general objection had been made); Johnson v. Zema Systems Corp., 170
F.3d 734, 740 – 741 (7th Cir. 1999); Williams v. Rochling Automotive USA, LLP, Civil Action No.
7:11-3497-MGL, 2013 WL 5231731, **3 – 4 (D.S.C. Sept. 16, 2013). “Conclusory objections that
do not direct the reviewing court to the issues in controversy do not comply with Rule 72(b).”
Velez-Padro v. Thermo King de Puerto Rico, Inc., 465 F.3d 31, 32 (1st Cir. 2006).
Similarly, an argument that raises a specific objection but makes no attempt to support or
explain it will run afoul of the basic rule that “[a] skeletal ‘argument,’ really nothing more than an
assertion, does not preserve a claim. . . . Judges are not like pigs, hunting for truffles buried in
briefs.” United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991); Sterk v. Redbox Automated
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Retail, LLC, 770 F.3d 618, 626 – 627 (7th Cir. 2014); Othman v. City of Chicago, No. 11 C 05777,
2014 WL 6566357, *2 (N.D.Ill. Nov. 20, 2014). “[I]t is not the obligation of [a] court to research
and construct the legal arguments open to parties, especially when they are represented by counsel.”
United States v. McLee, 436 F.3d 751, 760 (7th Cir. 2006). See also Alexander v. City of South
Bend, 433 F.3d 550, 556 (7th Cir. 2006) (“We will not scour a record to locate evidence supporting
a party’s legal argument.”), quoting Estate of Moreland v. Dieter, 395 F.3d 747, 759 (7th Cir.
2005); United States v. Claxton, 766 F.3d 280, 307 (3d Cir. 2014); United States v. Cusimano, 148
F.3d 824, 828 n.2 (7th Cir. 1998) (“perfunctory and undeveloped arguments” waived).
The requirement that objections be specific and timely is not unique to appeals from magistrate
judges’ decisions. It is a basic rule of the law of evidence. Fed.R.Evid. 103 (errors may not be
predicated on evidentiary ruling in absence of timely and specific objection (if evidence is
admitted) or appropriate offer of proof (if evidence is excluded)).
7. [10.64] Waiver in the Court of Appeals of a Magistrate Judge’s Order or
Recommended Disposition in the Absence of a Request for Review in the
District Court
A specific objection to a magistrate judge’s recommended disposition under Fed.R.Civ.P.
72(b)(1) is a necessary predicate to the ability to later challenge that ruling in the court of appeals
on appeal from a final judgment. United States v. Moore, 563 F.3d 583, 585 (7th Cir. 2009). Failure
to raise an argument before the district court typically results in the waiver of that argument on
appeal. Ammons-Lewis v. Metropolitan Water Reclamation District of Greater Chicago, 543
Fed.Appx. 591, 594 – 595 (7th Cir.), reh’g denied (Nov. 25, 2013); Schur v. L.A. Weight Loss
Centers, Inc., 577 F.3d 752, 760 (7th Cir. 2009); United States v. Benton, 523 F.3d 424, 428 (4th
Cir. 2008); Simpson v. Lear Astronics Corp., 77 F.3d 1170 (9th Cir. 1996); Willis v. Caterpillar
Inc., 199 F.3d 902 (7th Cir. 1999). “The review procedure is not an opportunity for counsel to
present new arguments when the ones first tried fail.” American Family Mutual Insurance Co. v.
Roth, No. 05 C 3839, 2006 WL 2192004, *9 (N.D.Ill. July 27, 2006), quoting United States v. City
of Rock Island, Illinois, 182 F.Supp.2d 690, 694 (C.D.Ill. 2001); Catlin (Syndicate 2003) at Lloyd’s
v. San Juan Towing & Marine Services, Inc., 946 F.Supp.2d 256, 261 n.1 (D.P.R. 2013). However,
“because the rule is a nonjurisdictional waiver provision, the Court of Appeals may excuse the
default in the interests of justice.” Thomas v. Arn, 474 U.S. 140, 88 L.Ed.2d 435, 106 S.Ct. 466,
475 (1985); Deakins v. Pack, 957 F.Supp.2d 703, 735 n.48 (S.D.W.Va. 2013).
In Provident Bank v. Manor Steel Corp., 882 F.2d 258, 260 (7th Cir. 1989), an appeal was
dismissed when no objections had been taken to the report of the magistrate judge special master
since the report contained a “very plain warning” that failure to object could constitute a waiver of
objections on appeal. The court stated that “when a matter has been referred to a magistrate, acting
as a special master . . . , a party waives his right to appeal if he has not preserved the issues for
appeal by first presenting them to the district court as objections to the magistrate’s report.”
[Citations omitted.] 882 F.2d at 261. See also Video Views, Inc. v. Studio 21, Ltd., 797 F.2d 538,
539 (7th Cir. 1986). Cf. Tumminaro v. Astrue, 671 F.3d 629, 633 (7th Cir. 2011). District courts
will generally not consider an argument that was not raised before the magistrate judge. See §10.61
above. Similarly, the courts of appeals will not consider an argument raised for the first time on
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appeal that was not presented to the district court when objections to the magistrate judge’s rulings
were made. See Jeffrey Cole, Reversing the Magistrate Judge, 36 Litig. 9 (Winter 2010). Moreover,
in the absence of review by the district court pursuant to appropriate and timely objections, the
court of appeals has no jurisdiction to review the actions of the magistrate judge. Decisions of a
magistrate judge are not “final” within the meaning of 28 U.S.C. §1291 and thus are not reviewable
on appeal. It is the decision of the district court that is reviewable.
Hence, if timely and proper objections are not filed with the district court, the magistrate
judge’s decision will not be considered by the court of appeals. See Zinna v. Cook, 428 Fed.Appx.
838, 841 (10th Cir. 2011); Reddick v. White, 456 Fed.Appx. 191, 193 – 194 (4th Cir. 2011); Lee v.
Plantation of Louisiana, L.L.C., 454 Fed.Appx. 358, 359 (5th Cir. 2011); Egan v. Freedom Bank,
659 F.3d 639, 644 (7th Cir. 2011); Kaboggozamusoke v. Rye Town Hilton Hotel, 370 Fed.Appx.
246, 248 (2d Cir. 2010); Stallings v. Ritter, 345 Fed.Appx. 366, 368 (10th Cir. 2009); Spencer v.
Beard, 351 Fed.Appx. 589, 590 – 591 (3d Cir. 2009); Muegge v. Heritage Oaks Golf & Country
Club, Inc., 209 Fed.Appx. 936, 939 (11th Cir. 2006); Garland v. Malinich, 181 Fed.Appx. 276, 278
(3d Cir. 2006); Watson v. Maxwell, 142 F.3d 447 (9th Cir. 1998) (text available in Westlaw).
Here is how the Seventh Circuit explained the principle in DirecTV, Inc. v. Barczewski, 604
F.3d 1004, 1011 (7th Cir. 2010):
Contending that DIRECTV had made a frivolous post-trial motion for a protective
order, defendants asked a magistrate judge to award sanctions. The magistrate judge
declined. Because this subject was never presented to or passed on by the district
judge, it is not included in the final judgment and cannot be reviewed in this court.
Magistrate judges neither grant nor deny motions such as the one defendants made;
all they can do is recommend a disposition to the district judge. See Alpern v. Lieb, 38
F.3d 933 (7th Cir. 1994). In the absence of a consent under 28 U.S.C. § 636(c)(1), only
the decisions of district judges are open to review in a court of appeals, and
defendants’ failure to follow through with a request to the district judge means that
there is no decision to be reviewed.
8. [10.65] Scope of Review
The Supreme Court in United States v. Raddatz, 447 U.S. 667, 65 L.Ed.2d 424, 100 S.Ct. 2406
(1980), said that, in reviewing a recommended disposition of a dispositive motion, the district judge
must make a de novo determination, not have a de novo hearing. “We find nothing in the legislative
history of the statute [28 U.S.C. §636(b)(1)(C)] to support the contention that the judge is required
to rehear the contested testimony in order to carry out the statutory command to make the required
‘determination.’ ” 100 S.Ct. at 2411. “And, in providing for a ‘de novo determination’ rather than
de novo hearing, Congress intended to permit whatever reliance a district judge, in the exercise of
sound judicial discretion, chose to place on a magistrate’s proposed findings and
recommendations.” 100 S.Ct. at 2413; United States v. Watkins, 760 F.3d 1271, 1284 (11th Cir.
2014).
The district judge is not required to review any magistrate judge’s finding of fact or conclusion
of law not properly objected to. If a party fails to timely file written, specific objections to the
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proposed findings, conclusions, and recommendation in a magistrate judge’s report and
recommendation as specified in Fed.R.Civ.P. 72(b), the party may be barred, except on grounds of
plain error, from attacking on appeal the unobjected-to proposed factual findings and legal
conclusions accepted by the district court. In addition to the cases cited in §10.64 above, see Dupree
v. Warden, 715 F.3d 1295, 1301 – 1302 (11th Cir. 2013) (examining different and evolving
positions of various circuits); Douglass v. United Services Automobile Ass’n, 79 F.3d 1415, 1428
– 1429 (5th Cir. 1996) (en banc); Federal Deposit Insurance Corp. v. Hillcrest Associates, 66 F.3d
566, 569 (2d Cir. 1995) (“[F]ailure to object timely to a magistrate’s [non-dispositive] report
operates as a waiver of any further judicial review of the magistrate’s decision.”), quoting Small v.
Secretary of Health & Human Services, 892 F.2d 15, 16 (2d Cir. 1989).
However, the waiver rule is not inflexible, and the district judge is not automatically and
inflexibly prohibited from that review even if no objections are filed. Schur v. L.A. Weight Loss
Centers, Inc., 577 F.3d 752 (7th Cir. 2009); Stephens v. Tolbert, 471 F.3d 1173, 1176 (11th Cir.
2006); Delgado v. Bowen, 782 F.2d 79 (7th Cir. 1986). Cf. Ammons-Lewis v. Metropolitan Water
Reclamation District of Greater Chicago, 543 Fed.Appx. 591, 594 – 595 (7th Cir.), reh’g denied
(Nov. 25, 2013). Once specific and timely objections are filed, it is the duty of the district judge to
make a de novo determination. Failure to do so is reversible error. Beazer East, Inc. v. Mead Corp.,
412 F.3d 429 (3d Cir. 2005); United States v. Lothridge, 324 F.3d 599, 600 (8th Cir. 2003); Ramirez
v. Turner, 991 F.2d 351, 354 (7th Cir. 1993); United States v. Cook, No. 13-CR-2036-LRR, 2014
WL 789196, *1 (N.D. Iowa Feb. 26, 2014). See §10.64 above.
Moreover, the judge need not consider an argument on review that was never seasonably raised
before the magistrate judge. Paterson-Leitch Co. v. Massachusetts Municipal Wholesale Electric
Co., 840 F.2d 985, 990 – 991 (1st Cir. 1988); Johnson v. Zema Systems Corp., 170 F.3d 734, 741
– 742 (7th Cir. 1999) (rationale for requiring objections is “that absent an appellate waiver rule, a
litigant might try to sandbag the district court by presenting for the first time on appeal arguments
never raised below”); Marano v. RBS Citizens Financial Group Inc., C.A. No. 12-639 ML, 2013
WL 639155, *3 (D.R.I. Feb. 20, 2013). But the district court is free to consider on review even
those matters not raised before the magistrate judge. Still, there is no guarantee the district judge
will act on an unraised objection. See Berkshire v. Beauvais, 928 F.3d 520, 530 – 531 (6th Cir.
2019).
9. [10.66] Review of Findings of Fact
Neither 28 U.S.C. §636 nor Fed.R.Civ.P. 72(b)(3) limits the district judge’s review of a
magistrate judge’s findings of fact in a dispositive matter to a clearly erroneous standard. Jordan
v. Hargett, 34 F.3d 310 (5th Cir. 1994). On a nonconsensual reference, “clearly erroneous” review
is inconsistent with a de novo determination and is impermissible. Gioiosa v. United States, 684
F.2d 176 (1st Cir. 1982); Louis v. Blackburn, 630 F.2d 1105, 1110 (5th Cir. 1980). The Supreme
Court in United States v. Raddatz, 447 U.S. 667, 65 L.Ed.2d 424, 100 S.Ct. 2406 (1980), intended
to permit whatever reliance a district judge, in the exercise of sound judicial discretion, chose to
place on a magistrate judge’s proposed findings and recommendations. See Wilson v.
Commissioner, 705 F.3d 980, 1005 – 1006 (9th Cir.), recommendation regarding acq., Subject:
Wilson v. Commissioner, 2013 WL 2393067 (IRS AOD June 4, 2013), and acq., IRS Announcement
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Relating to: Karen Marie Wilson, 2013 WL 3964284 (IRS ACQ Aug. 5, 2013). In Federal Trade
Commission v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1024 n.5 (7th Cir. 1988), the
Seventh Circuit held that since the district judge had not rejected the magistrate judge’s proposed
findings of fact, it would accept those findings unless they were clearly erroneous. See United States
v. Hernandez-Mejia, No. CIV 14-0731 JB/KBM, 2014 WL 6634412, *4 (D.N.M. Nov. 20, 2014).
The Supreme Court in Raddatz, supra, also held that the district judge is not required to rehear
testimony in order to make an independent evaluation of credibility, although the judge may do so.
Some courts have held that even when a district judge decides to rehear evidence, it is not necessary
to have live testimony from each of the witnesses who appeared before the magistrate judge. United
States v. Rosa, 11 F.3d 315, 328 – 329 (2d Cir. 1993). In United States v. Hardin, 710 F.2d 1231,
1235 – 1236 (7th Cir. 1983), the court held that the adoption of a magistrate judge’s credibility
determinations, without a hearing, is an abuse of discretion only if the credibility determinations
are clearly erroneous and entitled to no weight. Accord United States v. Severson, 49 F.3d 268, 273
(7th Cir. 1995) (de novo review does not require district judge to conduct evidentiary hearing on
objections); United States v. Rodriguez, 888 F.2d 519, 521 (7th Cir. 1989) (affirmance by adoption
of magistrate judge’s determination does not indicate that independent review has been neglected).
In Raddatz, supra, and Hardin, supra, the district judges had accepted the magistrate judges’
credibility findings. The question is somewhat different when the district judge rejects the
credibility findings without rehearing the witnesses. Then, the court may be required to rehear the
witnesses. Oshodi v. Holder, 729 F.3d 883, 889 (9th Cir. 2013); Estate of Kanter v. Commissioner,
337 F.3d 833, 882 – 883 (7th Cir. 2003), rev’d on other grounds sub nom. Ballard v. Commissioner,
125 S.Ct. 1270 (2005); United States v. Cofield, 272 F.3d 1303, 1306 (11th Cir. 2001). See also
United States v. Ridgway, 300 F.3d 1153, 1155 – 1157 (9th Cir. 2002).
Most courts have held that it would be a rare case in which a district judge could resolve
credibility choices contrary to the recommendations of the magistrate without having had an
opportunity to hear the witnesses testify. In such a case, an articulable basis for rejecting the
magistrate’s original resolution of credibility would have to appear from the transcript. See also
Williams v. Giles, No. 2:10-CV-01069-RDP, 2013 WL 1346555, *1 (N.D.Ala. Mar. 28, 2013);
Louis, supra. Accord Cullen v. United States, 194 F.3d 401, 406 (2d Cir. 1999) (magistrate judge’s
credibility findings may not be rejected by district court without separate hearing to receive live
testimony); Cofield, supra, 272 F.3d at 1306 (district judge generally “must rehear the disputed
testimony before rejecting a magistrate judge’s credibility determinations”).
Underlying these cases is a recognition of the importance that demeanor plays in making
credibility determinations and thus, without seeing the witnesses, credibility judgments of those
who did ought not to readily be rejected by those who did not. As Justice Jackson put it, “a few
minutes’ observation . . . in the courtroom is more informing than reams of cold record.” Ashcraft
v. State of Tennessee, 322 U.S. 143, 88 L.Ed. 1192, 64 S.Ct. 921, 934 (1944) (Jackson, J.,
dissenting). Indeed, the demeanor of a witness “may satisfy the tribunal, not only that the witness’
testimony is not true, but that the truth is the opposite of his story; for the denial of one who has a
motive to deny, may be uttered with such hesitation, discomfort, arrogance or defiance, as to give
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assurance that he is fabricating, and that, if he is, there is no alternative but to assume the truth of
what he denies.” National Labor Relations Board v. Walton Manufacturing Co., 369 U.S. 404, 7
L.Ed.2d 829, 82 S.Ct. 853, 855 (1962), quoting Dyer v. MacDougall, 201 F.2d 265, 269 (2d Cir.
1952).
These cases ought not to be read as announcing an inflexible rule, for “[c]redibility involves
more than demeanor.” Indiana Metal Products v. National Labor Relations Board, 442 F.2d 46, 52
(7th Cir. 1971). Demeanor cannot substitute for proof. United States v. Zeigler, 994 F.2d 845
(D.C.Cir. 1993). “Evidence, to be worthy of credit, must not only proceed from a credible source,
but must, in addition, be ‘credible’ in itself.” Indiana Metal Products, supra, 442 F.2d at 52. In
Ginsu Products, Inc. v. Dart Industries, Inc., 786 F.2d 260, 262 – 264 (7th Cir. 1986), the Seventh
Circuit, quoting Anderson v. City of Bessemer City, North Carolina, 470 U.S. 564, 84 L.Ed.2d 518,
105 S.Ct. 1504, 1511 – 1512 (1985), recognized that appellate review of credibility is not inevitably
foreclosed because the court of appeals cannot observe the witness’s demeanor. Documents or
objective evidence may contradict the witness’s story, or the story itself may be so internally
inconsistent or implausible on its face that a reasonable fact-finder would not credit it. When such
factors are present, the court of appeals may well find clear error even in a finding purportedly
based on a credibility determination.
Nonetheless, as the Fifth Circuit said in Marshall, supra, it will be a rare case in which a district
judge could reject a magistrate judge’s credibility determination without having had an opportunity
to see and hear the witnesses. But the ability to do so cannot be said to be nonexistent.
10. [10.67] Special Master Assignments
In general, the courts have deemed Fed.R.Civ.P. 53 to govern review of reports of magistrate
judge special masters. An isolated exception with respect to filing objections is discussed in §10.71
below. Rule 53(e) requires the master to file his or her report with the court and to promptly serve
a copy on each party unless the court directs otherwise.
a. [10.68] Time for Filing
Fed.R.Civ.P. 53(f)(2) permits the parties to object to the special master’s findings no later than
21 days from the time they are served unless the court sets a different time. The 14-day time limit
provided by Fed.R.Civ.P. 72(b) applies when a magistrate judge is appointed as a special master
even though 28 U.S.C. §636(b)(2) imposes no time limit. Provident Bank v. Manor Steel Corp.,
882 F.2d 258, 261 (7th Cir. 1989).
b. [10.69] Standard of Review
Under Fed.R.Civ.P. 53(f)(3), the court must decide de novo all objections to findings of fact
made or recommended by a master unless the parties stipulate with the court’s consent that (1) the
master’s findings will be reviewed for clear error or (2) the findings of a master appointed under
Rule 53(a)(1)(A) or Rule 53(a)(1)(C) will be final. The conclusions of law will be reviewed de
novo. Fed.R.Civ.P. 53(f)(4). Unless the order of appointment establishes a different standard of
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review, the court may set aside a master’s ruling on a procedural matter only for an abuse of
discretion. It is only when the district court’s order referring a matter to the magistrate judge
expressly provides that the reference is made under Rule 53 that the magistrate judge is subject to
this rule. Fed.R.Civ.P. 53(h). Of course, when a magistrate judge is serving as a special master, the
provisions of Rule 53(g) authorizing compensation to the special master do not permit payment to
the magistrate judge.
E. [10.70] The Appropriate Court To Hear Appeals in Consent Cases
Fed.R.Civ.P. 73(c) provides that appeals from a judgment entered on the direction of a
magistrate judge pursuant to the parties’ unanimous written consent will be to the appropriate court
of appeals. See also 28 U.S.C. §636(c)(3).

V.

[10.71] HELPFUL HINTS

When you appear before a magistrate judge — or district judge — you are attempting to
persuade one person. Thus, it is useful to know as much about your audience as possible, and what
better source of information than the judge? John W. Davis said it best (or at least most cleverly):
[S]upposing fishes had the gift of speech, who would listen to a fisherman’s weary
discourse on flycasting, the shape and color of the fly, the size of the tackle . . . and all
the other tiresome stuff that fishermen talked about if the fish himself could be
induced to give his views on the most effective methods of approach. For after all, it
is the fish that the angler is after and all his recondite learning is but the hopeful
means to that end. John W. Davis, The Argument of an Appeal, 26 A.B.A.J. 895 (1940).
And so, if you will allow this fish to share with you some thoughts about matters that are of concern
to magistrate judges generally, it hopefully will help you “make it easy for the court to rule in [your]
client’s favor,” which, after all, is the “advocate’s job.” Dal Pozzo v. Basic Machinery Co., 463
F.3d 609, 613 (7th Cir. 2006).
A. [10.72] Comply with the Local Rules and the Magistrate Judge’s Standing Orders
It is as obvious as it is essential that lawyers practicing in federal court know the local rules
and abide by them. Yet, on a daily basis, a substantial number do not. Four local rules in the
Northern District of Illinois that are of special concern are N.D.Ill. Local Rules 5.2(f), 5.2(d), 37.2,
and the Standing Order Establishing Pretrial Procedure.
1. [10.73] Provide Courtesy Copies to the Judge
N.D.Ill. Local Rule 5.2(f) requires that a paper copy of any pleading, motion, or supporting
memorandum must be filed with the judge within one business day of its electronic filing. This rule
is breached perhaps as much as it is honored.
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Compliance with the requirement of various local rules that courtesy copies of briefs and
motions be delivered to chambers is essential to judicial efficiency. The courtesy copy rule is not
designed to impose an unnecessary burden on lawyers. It is a practical rule that allows counsel to
“make it eas[ier] for the court to rule in his client’s favor.” Dal Pozzo v. Basic Machinery Co., 463
F.3d 609, 613 (7th Cir. 2006). Yet, the rule is routinely breached. Several judges in the Northern
District of Illinois have found violations of the courtesy copy rule to be so commonplace that they
have made it a practice to sanction the noncompliant lawyers. The fines are generally in the
neighborhood of $100 per infraction. Local Rule 5.2(e) in the Northern District of Illinois permits
the court to strike “any document” that does not comply with any of the provisions of the rule.
2. [10.74] Provide an Index of Exhibits and Be Sure the Exhibits Are Separated by
Protruding Tabs
N.D.Ill. Local Rule 5.2(d) requires that when a document contains more than one exhibit, the
document must contain an index of exhibits. The rule also requires that all exhibits, no matter how
few, be separated by protruding tabs. This seemingly nit-picking rule enables the judge easily to go
back and forth between the motion or brief and the exhibits. Without the tabs, that task becomes
burdensome and impedes the court.
3. [10.75] The Meet and Confer Requirement
N.D.Ill. Local Rule 37.2 requires that counsel confer by phone or in person before filing certain
kinds of discovery motions and that they file a written certification as prescribed by the rule before
filing the motion. Letters do not count! This rule is breached daily even though noncompliance
with it is a basis to deny the discovery motion. The rule, which is applicable to all magistrate and
district judges in the Northern District of Illinois, provides:
[T]his court shall hereafter refuse to hear any and all motions for discovery and
production of documents under Rules 26 through 37 of the Federal Rules of Civil
Procedure, unless the motion includes a statement (1) that after consultation in person
or by telephone and good faith attempts to resolve differences they are unable to reach
an accord, or (2) counsel’s attempts to engage in such consultation were unsuccessful
due to no fault of counsel’s. Where the consultation occurred, this statement shall
recite, in addition, the date, time and place of such conference, and the names of all
parties participating therein. Where counsel was unsuccessful in engaging in such
consultation, the statement shall recite the efforts made by counsel to engage in
consultation. Id.
The important purpose of the rule is “[t]o curtail undue delay and expense in the administration of
justice.” Id. The rule ultimately rests on what Holmes called the shortness of life and the reality
that there is a never-ending procession of cases that compete for judicial attention. If the parties
can resolve the issue, the court’s time is saved and available to be directed to those cases that present
issues that cannot be amicably resolved. Each hour needlessly spent on a dispute is an hour
squandered. Chicago Observer, Inc. v. City of Chicago, 929 F.2d 325, 329 (7th Cir. 1991)
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(“Litigation is costly not only for the litigants but also for parties in other cases waiting in the queue
for judicial attention.”). This is a problem that the Seventh Circuit has repeatedly adverted to. See,
e.g., Otto v. Variable Annuity Life Insurance Co., 134 F.3d 841, 854 (7th Cir. 1998); Channell v.
Citicorp National Services, Inc., 89 F.3d 379, 386 (7th Cir. 1996); Szabo Food Service, Inc. v.
Canteen Corp., 823 F.2d 1073, 1077 (7th Cir. 1987).
Despite the salutary purpose of N.D.Ill. Local Rule 37.2 (see the discussion in Autotech
Technologies Limited Partnership v. Automationdirect.com, Inc., No. 05 C 5488, 2007 WL
2736681, *2 (N.D.Ill. Sept. 10, 2007)) and the importance of compliance with local rules (Federal
Trade Commission v. Bay Area Business Council, Inc., 423 F.3d 627 (7th Cir. 2005)), a magistrate
judge has the discretion to ignore noncompliance with the rule and to hear and decide the discovery
dispute. All local rules have their limitations, and like all rules, they must have sufficient flexibility
and must be applied to accomplish the ends of justice and “not bury it beneath the pressure of their
own weight.” Joseph Story, MISCELLEANEOUS WRITINGS, p. 210 (1835); Autotech, supra,
2007 WL 2736681 at *2.
For that reason, courts have broad discretion to determine how and when to enforce local rules
(Waldridge v. American Hoechst Corp., 24 F.3d 918, 923 (7th Cir. 1994); Kogucki v. Metropolitan
Water Reclamation District of Greater Chicago, 698 F.Supp.2d 1026, 1029 (N.D.Ill. 2010)), and
they have the inherent authority to decide when a departure from their local rules should be excused.
Somlyo v. J. Lu-Rob Enterprises, Inc., 932 F.2d 1043, 1048 (2d Cir. 1991). Cf. Brengettcy v.
Horton, 423 F.3d 674, 681 (7th Cir. 2005) (“noncompliance with a court’s local rules does not
create a jurisdictional bar for the district court or for us”). An appropriate circumstance for excusing
noncompliance with the meet and confer requirement is when compliance would be an exercise in
futility. See In re Sulfuric Acid Antitrust Litigation, 231 F.R.D. 351, 356 (N.D.Ill. 2005) (collecting
cases).
4. [10.76] Discovery Must Be Issued in Time To Be Completed Before the Discovery
Close
Paragraph 4 of the Standing Order Establishing Pretrial Procedures in the Northern District of
Illinois,
www.ilnd.uscourts.gov/_assets/_documents/_forms/_legal/newrules/stordpt.htm,
is
critical. It provides that, unless the court orders otherwise, “discovery must be completed before
the discovery closing date. Discovery requested before the discovery closing date, but not
scheduled for completion before the discovery closing date, does not comply with this order.”
[Emphasis in original.] This rule is breached with regularity because many lawyers are unaware of
it, but noncompliance with the standing order can result in the discovery not being obtainable. See
generally Finwall v. City of Chicago, 239 F.R.D. 494, 498 (N.D.Ill. 2006). See also Naud v. City
of Rockford, No. 09 CV 50074, 2013 WL 4447028, **5 – 6 (N.D.Ill. Aug. 16, 2013); Holiday v.
City of Chicago, No. 05 C 4514, 2006 WL 2868910, *1 (N.D.Ill. Oct. 4, 2006).
B. Other Common Concerns
1. [10.77] Don’t Put Off Bringing a Motion To Compel
All too often, lawyers in a laudable and proper attempt to be courteous to their opponents and
desirous of not “troubling the court” — this is the phrase most often heard — wait too long to seek
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the court’s aid. What began as an understandable and uncomplicated conflict turns into a needlessly
complicated situation, with accusations and counter-accusations, all supported by numerous
lengthy, self-serving letters that, in any event, have little evidentiary value. A.B. Leach & Co. v.
Peirson, 275 U.S. 120, 72 L.Ed. 194, 48 S.Ct. 57 (1927) (Holmes, J.). By then it is difficult and
often impossible for the court to figure out who is in the right. Remember, “In delays there lies no
plenty.” Sanders v. Venture Stores, Inc., 56 F.3d 771, 775 (7th Cir. 1995), quoting Shakespeare’s
TWELFTH NIGHT, act 2, sc. 42. Or phrased differently, don’t procrastinate. Rivera-Almodóvar v.
Instituto Socioeconómico Comunitario, Inc., 730 F.3d 23, 28 (1st Cir. 2013); Johnson v. BAE
Systems, Inc., 307 F.R.D. 220, 227 (D.D.C. 2013).
The easiest way to avoid this morass is not to delay unreasonably filing a motion to compel.
Lawyers should not be concerned about filing legitimate and soundly based motions because of a
concern that the court will be annoyed. And if they put off filing the motion until after the close of
discovery — unless the delay is truly traceable to the other side — they will no doubt be confronted
by the argument that motions made after the close of discovery are untimely. See discussion in
Murata Manufacturing Co. v. Bel Fuse, Inc., 242 F.R.D. 470, 475 (N.D.Ill. 2007); In re Sulfuric
Acid Antitrust Litigation, 231 F.R.D. 331, 332 – 333 (N.D.Ill. 2005).
What the court said in Valley Air Service v. Southaire, Inc., No. 06 C 782, 2009 WL 3754019,
*2 (N.D.Ill. Nov. 6, 2009), in response to a claim that lawyers who had been ordered to respond to
a rule to show cause were not at fault because they could not get the cooperation of their opposing
counsel, applies to motions to compel:
“If the court’s assistance was necessary to resolve any issues regarding the pretrial
order, it should have been sought prior to the pretrial order’s due date.”. . . If defense
counsel believes opposing counsel is preventing them from complying with dates set
by the court, it is their responsibility to bring it promptly to the court’s attention.
Simply ignoring the situation is playing with fire. [Citation omitted.]
2. [10.78] Summary Judgment Briefing in Consent Cases
In consent cases in which the magistrate judge decides summary judgment motions, it is
imperative that counsel familiarize themselves with the local rules relating to such motions and that
they scrupulously follow them. N.D.Ill. Local Rule 56.1. Failure to do so makes it harder for the
judge and reduces your chances of winning. For example, Local Rule 56.1 contains provisions for
setting forth contested and uncontested facts, with citations to the record. Noncompliance with
these provisions makes review and analysis difficult and results in needless expenditures of judicial
time. One particularly troublesome approach is to refer the reader from one paragraph in a statement
of uncontested facts to another and to another before actually indicating the portion of the record
on which it relies. In a recent case, in responding to a simple assertion of fact, the response stated
that it “incorporates its response to nos. 30, 31, 47 and 52.” At number 30 the response further
referred counsel to its statement of facts at paragraphs 35 – 39. Its response to number 31 sent
counsel back to its statement of facts at paragraphs 35 – 39 and to paragraphs 23 – 24. Curiously,
the response to number 47 referred to responses 30 and 31, which again, led a further step back to
the statement of facts at paragraphs 35 – 39 and 23 – 24. Finally, as its response to paragraph 52,
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the response incorporated its response to paragraph 14. Noncompliance can have disastrous
consequences, and the Seventh Circuit routinely upholds decisions in summary judgment cases
based on noncompliance with local rules. Roger Whitmore’s Automotive Services, Inc. v. Lake
County, Illinois, 424 F.3d 659, 664 n.2 (7th Cir. 2005); Federal Trade Commission v. Bay Area
Business Council, Inc., 423 F.3d 627 (7th Cir. 2005); Crayton v. Graffeo, No. 12 C 7128, 2014 WL
46453 (N.D.Ill. Jan. 7, 2014).
Summary judgment under Fed.R.Civ.P. 56(c) is appropriate when the pleadings, the discovery
and disclosure materials on file, and any affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to judgment as a matter of law. A fact is material if it
is critical to the determination of the suit under the applicable substantive law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 91 L.Ed.2d 202, 106 S.Ct. 2505, 2510 (1986); Usry v. Liberty Regional
Medical Center, Inc., 560 Fed.Appx. 883, 887 (11th Cir. 2014). A genuine issue of material fact
exists, precluding summary judgment, if “the evidence is such that a reasonable jury could return
a verdict for the nonmoving party.” Anderson, supra, 106 S.Ct. at 2510.
Once a properly supported motion for summary judgment is made, the opposing party must
respond by setting forth specific facts showing that there is a genuine factual issue for trial.
Anderson, supra. In considering a motion for summary judgment, the nonmoving party’s evidence
“is to be believed, and all justifiable inferences are to be drawn in [that party’s] favor.” Hunt v.
Cromartie, 526 U.S. 541, 143 L.Ed.2d 731, 119 S.Ct. 1545, 1551 – 1552 (1999), quoting Anderson,
supra, 106 S.Ct. at 2513; In re Bayer Healthcare & Merial Limited Flea Control Products
Marketing & Sales Practices Litigation, 752 F.3d 1065, 1075 (6th Cir. 2014). But the nonmoving
party “must do more than simply show that there is some metaphysical doubt as to the material
facts. . . . Where the record taken as a whole could not lead a rational trier of fact to find for the
non-moving party, there is no ‘genuine issue for trial.’ ” Matsushita Electric Industrial Co. v. Zenith
Radio Corp., 475 U.S. 574, 89 L.Ed.2d 538, 106 S.Ct. 1348, 1356 (1986), quoting First National
Bank of Arizona v. Cities Service Co., 391 U.S. 253, 20 L.Ed.2d 569, 88 S.Ct. 1575, 1592 (1968).
3. [10.79] Local Rule 56.1 of the Northern District of Illinois
For summary judgment purposes, the relevant background facts are derived from the parties’
N.D.Ill. Local Rule 56.1 submissions. The rule requires a party seeking summary judgment to
include with its motion “a statement of material facts as to which the . . . party contends there is no
genuine issue and that entitle the . . . party to a judgment as a matter of law.” N.D.Ill. Local Rule
56.1(a)(3); Ciomber v. Cooperative Plus, Inc., 527 F.3d 635, 643 (7th Cir. 2008). Each paragraph
must refer to the “affidavits, parts of the record, and other supporting materials” that substantiate
the asserted facts. N.D.Ill. Local Rule 56.1(a); Federal Trade Commission v. Bay Area Business
Council, Inc., 423 F.3d 627, 633 (7th Cir. 2005).
The party opposing summary judgment must then respond to the movant’s statement of
proposed material facts; that response must contain both “a response to each numbered paragraph
in the moving party’s statement” (N.D.Ill. Local Rule 56.1(b)(3)(B); Cracco v. Vitran Express,
Inc., 559 F.3d 625, 632 (7th Cir. 2009); see Bay Area Business Council, supra) and a separate
statement “consisting of short numbered paragraphs, of any additional facts that require the denial
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of summary judgment” (N.D.Ill. Local Rule 56.1(b)(3)(C); Ciomber, supra). Again, each response
and asserted fact must be supported with a reference to the record. N.D.Ill. Local Rule
56.1(b)(3)(B); Cracco, supra; Bay Area Business Council, supra.
If the moving party fails to comply with the rule, the motion can be denied without further
consideration. N.D.Ill. Local Rule 56.1(a)(3); Smith v. Lamz, 321 F.3d 680, 682 n.1 (7th Cir. 2003);
Martin v. Gonzalez, 526 Fed.Appx. 681, 682 (7th Cir. 2013). If the responding party fails to
comply, its additional facts may be ignored, and the properly supported facts asserted in the moving
party’s submission are deemed admitted. N.D.Ill. Local Rule 56.1(b)(3)(C); Montano v. City of
Chicago, 535 F.3d 558, 569 (7th Cir. 2008). District courts are “entitled to expect strict
compliance” with N.D.Ill. Local Rule 56.1, and they do not abuse their discretion when they opt to
disregard facts presented in a manner that does follow the rule’s instructions. Martin v. Gonzalez,
526 Fed.Appx. 681, 682 (7th Cir. 2013). The court is not required to hunt for evidence in the record
that supports a party’s case if a party fails to point it out. Roger Whitmore’s Automotive Services,
Inc. v. Lake County, Illinois, 424 F.3d 659, 664 n.2 (7th Cir. 2005); Bay Area Business Council,
supra, 423 F.3d at 633 – 634 (court properly disregarded affidavits not referred to in N.D.Ill. Local
Rule 56.1 submission).
4. [10.80] Suggestions for the Preparation of a “Brief” to the District Court
Questioning a Ruling by a Magistrate Judge
One of the most commonly heard concerns voiced not only by magistrate judges but judges at
all levels of the federal judicial system is the quality of briefs. The court in Kyles v. J.K. Guardian
Security Services, 236 F.R.D. 400, 401 – 402 (N.D.Ill. 2006), put it this way:
Some years ago, Judge Gettleman and Judge Kennelly wrote about their transitions
from lawyer to judge. Both were critical of the quality of briefs submitted to them.
Robert W. Gettleman, We Can Do Better, 25 LITIGATION 3, 62 (Summer 1999);
Matthew F. Kennelly, From Lawyer To Judge, [4] LITIGATION 3 (Summer 2001).
Theirs were not atypical criticisms. Indeed, one of the most frequently expressed
complaints — and one that has been leveled for many years and from the most
responsible of quarters — is the quality of briefing at all levels of the system. True
enough, quality, like beauty may lie in the eye of the beholder, and thus, what may to
any particular judge seem inadequate, may be close to perfection for another. But
given the persistency of the complaints and the eminence of the complainants, there
must be something to them.
The late Karl Llewellyn has recounted how every one of his many law professor friends who
became judges told him that “the general run of briefs which has come before his court — with of
course many gratifying exceptions — seems to him barely and scrapingly passable, or else
inadequate or worse.” Karl N. Llewellyn, THE COMMON LAW TRADITION: DECIDING
APPEALS, p. 30 (1960), quoted in Kyles, supra, 236 F.R.D. at 402.
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Professor Llewellyn’s own endeavors convinced him, much to his amazement and some
dismay, of “the frequency with which the relevant briefs miss or obscure telling points, choose
foreseeably losing ground, or mismanage promising positions.” Id. Judge Friendly and Judge
Posner have expressed the same views in Henry J. Friendly, The Common Law Tradition: Deciding
Appeals, BENCHMARKS, pp. 34, 39 (1967), and Jeffrey Cole, Economics of Law: An Interview
With Judge Posner, 22 Litig. 23, 31 (Fall 1995).
At the magistrate judge level, the chief complaints about briefs are that
a. they often do not sufficiently explain facts needed to understand the controversy;
b. they cite no authority;
c. they cite authority but it is outdated and does no more than recite general principles, which
do not solve concrete cases;
d. they string-cite cases without any explanation;
e. they seek relief without any discussion of the burden of proof required to be satisfied to
obtain the requested relief;
f.

they fail to cite the most pertinent authority in the form of Supreme Court or circuit court
precedent;

g. they fail to cite cases decided by the district judge who made the referral and to whom any
objections will be directed;
h. they fail to cite cases decided by the magistrate judge who will be deciding the particular
motion; and
i.

they cite to a lengthy deposition or exhibit without referring the court to the particular page
that is relevant.

It is a well-established rule that arguments not raised to the district court are generally (but not
always) deemed waived on appeal. See Brown v. Automotive Components Holding, LLC, 622 F.3d
685, 691 (7th Cir. 2010). Moreover, even arguments that have been raised may still be waived on
appeal if they are underdeveloped, conclusory, or unsupported by law. See Massuda v. Panda
Express, Inc., 759 F.3d 779, 783 (7th Cir. 2014); United States Securities & Exchange Commission
v. Benger, No. 09 C 676, 2014 WL 2198325, *6 (N.D.Ill. May 27, 2014).
5. [10.81] The Brief on “Appeal” to the District Court
In the event the decision has been made to challenge the ruling of the magistrate judge, here
are some hopefully helpful hints. First, your brief to the district judge should not be a kind of
automatic reflex to a decision you think is mistaken. In other words, bare disagreement with
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conclusions reached by a magistrate judge is not a sound basis for seeking review. Webasto Thermo
& Comfort North America, Inc. v. BesTop, Inc., Case No. 16-cv-13456, 2018 WL 5098784, *3
(E.D.Mich. Oct. 19, 2018). But if you do decide to go ahead, your brief to the district court should
forthrightly acknowledge the deferential standard of review, rather than arguing as though it did
not exist. Hiding one’s head in the sand is an ultimately futile stratagem. And one that the courts
find offensive. See, e.g., Gross v. Town of Cicero, Illinois, 619 F.3d 697, 703 (7th Cir. 2010); Fred
A. Smith Lumber Co. v. Edidin, 845 F.2d 750, 753 (7th Cir. 1988); Hill v. Norfolk & Western Ry.,
814 F.2d 1192, 1198 (7th Cir. 1987). Most importantly, the avoidance approach doesn’t work. The
district judge knows the standard of review, and you can be sure your opponent will not only point
it out, but point out that your brief ignores it. If this sounds theoretical and contrary to the way
things actually occur on a daily basis, you would be surprised. Appeals are taken by lawyers on a
fairly regular basis on issues that by no stretch of the imagination should have ever been appealed
or would ever be reversed.
Keep in mind that “saying so doesn’t make it so.” United States v. 5443 Suffield Terrace,
Skokie, Illinois, 607 F.3d 504, 510 (7th Cir. 2010). Unsupported conclusions are not arguments,
and district judges will not develop arguments that should have been made in the brief but weren’t.
As noted in Brenda L. v. Saul, 392 F.Supp.3d 858, 868 n.6 (N.D.Ill. 2019): “Overall, the tenor of
Plaintiff’s brief seems to be that mere allegations by a plaintiff win the day. Of course, they don’t.
Here, as always, evidence, not partisan conclusions, must govern.” See Biestek v. Berryhill, ___
U.S. ___, 203 L.Ed.2d 504, 139 S.Ct. 1148, 1162 (2019) (Sotomayor, J., dissenting). It’s not the
court’s job to do develop arguments for appellants, as the courts of appeals continually remind
lawyers. Fabriko Acquisition Corp. v. Prokos, 536 F.3d 605, 609 (7th Cir. 2008). In short, an
essential precondition to a successful “appeal” from a magistrate judge’s order is a brief that
meaningfully spells out how the district court erred and why the magistrate judge’s order must be
reversed.
The tone of the brief to the district court is all important. It should be respectful, impersonal,
nonaccusatory of the magistrate judge and directed solely to the merits of the order being appealed:
a significant mistake has been made that needs to be corrected, nothing more. Accusations against
the magistrate judge are counterproductive. After all, judges, no matter how gifted, make mistakes,
Olympia Equipment Leasing Co. v. Western Union Telegraph Co., 802 F.2d 217, 219 (7th Cir.
1986), and the brief to the district court should be written in such a way that it underscores the
impersonal nature of the endeavor, and that the appeal merely seeks to correct a mistake on a matter
that is important to the case. Moreover, it may be stressed that reversals foster public confidence in
the federal judiciary. See Sherman v. United States, 356 U.S. 369, 2 L.Ed.2d 848, 78 S.Ct. 819, 825
(1958); Mistretta v. United States, 488 U.S. 361, 102 L.Ed.2d 714, 109 S.Ct. 647, 673 (1989).
In short, attacks on the magistrate judge are unproductive and will not advance the result you
ultimately seek to achieve. Carter v. Daniels, 91 Fed.Appx. 83, 84 (10th Cir. 2004). Disrespectful
and uncivil language will not be tolerated — or appreciated — by the district court. United States
v. Venable, 666 F.3d 893, 904 n.4 (4th Cir. 2012). Any doubts on this score in the context of review
of claimed error by the magistrate judge are silenced by the court’s blistering opinion in Hooks v.
Astrue, No. 1:11-CV-166, 2012 WL 3454416, *4 (E.D.Tenn. Aug. 14, 2012) (“If Counsel honestly
believes that one of the judicial officers of this court is lacking in candor and sincerity then Counsel
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should relinquish his membership in the bar of this court. If Counsel does not so believe, then
Counsel has been reckless with the language he chooses. In either event, this is not up to the
standards the Court expects of attorneys practicing in this district and is uncivil, inflammatory and
unprofessional. The Court instructs counsel that it is sufficient to assert the magistrate judge’s
reasoning is in error; it is unnecessary and improper to impugn the magistrate judge’s motives or
question her integrity.”). See also Redwood v. Dobson, 476 F.3d 462, 469 – 470 (7th Cir. 2007);
United States v. Hoskins, No. 13 CR 772-1, 2014 WL 4650219, *4 (N.D.Ill. Sept. 16, 2014).
Most judges perceive that there is “growing incivility among contending lawyers [that] mars
our justice system and harms clients and the public interest.” Dahl v. City of Huntington Beach, 84
F.3d 363, 364 (9th Cir. 1996). They continue to subscribe in substance to the sentiments expressed
by Chief Justice Burger in an address to the American Law Institute: “Someone must teach that
good manners, disciplined behavior, and civility — by whatever name — are the lubricants that
prevent lawsuits from turning into combat. More than that, civility is really the very glue that keeps
an organized society from flying into pieces. . . . I submit that lawyers who know how to think but
have not learned to behave are a menace and a liability, not an asset, to the administration of
justice.” In re Application of McLaughlin for Admission to Bar of New Jersey, 144 N.J. 133, 675
A.2d 1101, 1112 n.9 (1996), citing Catherine Terese Clarke, Missed Manners in Courtroom
Decorum, 50 Md.L.Rev. 945, 1022 (1991).
For example, suppose your opponent relies on a citation from a case that is inexact or
inapplicable because it excludes a critical portion of the text through the use of ellipses — or worse,
without even signifying that the quote is incomplete. Of course, the gambit ought not go
unchallenged. There are two ways to deal with the problem. One way is to point out the omission
and attack your opponent for his or her dishonest and unscrupulous presentation. But the more
effective way is to point out the incompleteness of the quotation and set forth the excised portion.
Don’t resort to an ad hominem attack. Instead, find a case — and there is a case to fit every occasion
— that has commented on the particular conduct in your case and utilize the words of the case. For
example, you could talk about how “[s]trategic omissions do not” change the real meaning of
clauses or phrases (Swanson v. Bank of America, N.A., 563 F.3d 634, 636 (7th Cir. 2009)), or how
courts have frowned on incomplete quotations. See, e.g., May Department Stores Co. v. Federal
Insurance Co., 305 F.3d 597, 599 (7th Cir. 2002); United States v. Johnson, 187 F.3d 1129, 1132
(9th Cir. 1999). The judge will get the point, and you will not have deviated from high professional
standards.
A transcript of the relevant proceedings should be provided to the district judge. See Rule
72(b)(2). Case selection for the brief is critically important. Yet, all too often, once a case is found
that articulates the general principle seemingly involved, that is deemed sufficient. All too often,
the facts of the supposedly supporting decision are ignored. But “general propositions do not decide
concrete cases.” Lochner v. New York, 198 U.S. 45, 49 L.Ed. 937, 25 S.Ct. 539, 547 (1905)
(Holmes, J., dissenting). It is the facts of a case that are invariably outcome determinative. They
should not be ignored in favor of glittering generalities. Sandra T.E. v. South Berwyn School
District 100, 600 F.3d 612, 619 – 620 (7th Cir. 2010). See also the discussion in Silversun
Industries, Inc. v. PPG Industries, Inc., 296 F.Supp.3d 936, 939 (N.D.Ill. 2017).

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

10 — 67

§10.81

FEDERAL CIVIL PRACTICE

Once you’ve decided to “appeal” the decision of the magistrate judge, case selection is
obviously important. Since the Supreme Court decides very few cases presenting issues like those
which will comprise the bulk of the issues heard by a magistrate judge, one should look for Seventh
Circuit cases involving relevant issues. An obviously persuasive line of authority will consist of
decisions from the district or magistrate judge overseeing the case. This should be so obvious as to
make mention of it superfluous. Yet, seldom does one see cases cited to the judge, which he or she
has decided in the past or which have been decided by the judge who has made the referral and has
charge of the overall case. The same is true of decisions by the magistrate judge overseeing the
case in question. Instead, there is often a seemingly random selection of cases, without regard to
their age or factual similarity to the issue at hand or, most importantly, to the court issuing the
opinion upon which reliance is placed.
This is not an infrequent problem, even though case selection is critical to the persuasiveness
of your presentation. The problem of ineffective brief writing is one that has concerned judges for
years. The late Karl Llewellyn recounted how every one of his many law professor friends who
became judges told him that “the general run of briefs which has come before his court . . . seems
to him barely and scrapingly passable, or else inadequate or worse.” Llewellyn, THE COMMON
LAW TRADITION: DECIDING APPEALS, p. 30 (1960). The passage of time has not cured the
problem, even though the outcome of the case can depend on case selection. See Robert W.
Gettleman, We Can Do Better, 25 Litig. No. 4, 3 (Summer 1999); Matthew F. Kennelly, From
Lawyer to Judge, 27 Litig. No. 4, 3 (Summer 2001). The moral is once you’ve decided to seek
review of an order of the magistrate judge, it is imperative that you spend the time necessary to
prepare a brief that comprehensively presents the issue being appealed, acknowledges the
appropriate standard of review, sets forth the relevant historical facts and background of the
litigation, and marshals current and meaningful authority in a persuasive manner. The brief must
carefully explain not merely that there is an alternative view of the issue but rather why the
magistrate judge’s ruling was “clearly erroneous or contrary to law.” A brief that casually relies on
an unfocused selection of authority hinders rather than helps the achievement of your goal, which
is to help the judge rule in your client’s favor. Dal Pozzo v. Basic Machinery Co., Inc., 463 F.3d
609, 613 (7th Cir. 2006).
Another error that can undermine efforts to reverse a magistrate judge’s decision will be to
submit a brief that does not point the court to the specific place in the record where facts supporting
your argument — or refuting the opponent’s argument — can be found. Judges will not scour a
record to locate evidence supporting a party’s argument. They are neither, they assure us, “pigs[ ]
hunting for truffles buried in briefs” (United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991))
nor “archaeologist[s]” (DeSilva v. DiLeonardi, 181 F.3d 865, 867 (7th Cir. 1999)) searching the
record to locate supporting evidence for one party or the other. See Alexander v. City of South Bend,
433 F.3d 550, 552 (7th Cir. 2006). Consequently, it is not sufficient simply to say “see Exhibit B,”
and hope the judge will find in the perhaps lengthy exhibit the particular page, clause, or provision
that you think is supportive of your position. The same is true of transcripts, which can be also quite
lengthy. Don’t just point the judge to the multipage transcript. Specify the pages you rely on. The
judge won’t do your work — even if he or she could. You would be surprised at the frequency with
which counsel does not do nearly as much as should be done to help the judge in evaluating the
disputed issue. Not to do your very best is a fatal mistake.
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6. [10.82] Remember the Golden Rule
Judge Posner has written: “So, the essential advice to the appellate advocate is to put yourself
in the judge’s shoes.” Richard A. Posner, Judicial Opinions and Appellate Advocacy in Federal
Courts — One Judge’s Views, 51 Duquesne L.Rev. 3, 36 (2013). See also Brian J. Paul, Making
Oral Arguments Productive: Judge’s Edition, The Circuit Rider, p. 2 (Dec. 2014). Of course, he
had reference to how to brief and argue a case in the court of appeals. But the advice is equally
applicable to non-merit-based matters at the magistrate judge (and district judge) levels. Imagine
yourself as a judge putting in perhaps days or even weeks to resolve a complex motion or summary
judgment matter only to learn by chance that the parties had long ago resolved the issue among
themselves. If only the parties could have taken the time to call chambers to let the judge know
what had occurred!
This happens more frequently than you can imagine. Judicial time is scarce and ought not to
be wasted if it can be avoided. Just as you would want a call, so too do judges. The same is true for
settlement conferences. All too often parties resolve the case without bothering to tell the judge
until literally the last moment. The result is that the judge has spent hours preparing for the
conference, and all for nothing. And the time that was allocated to the conference is now
unavailable to other parties. It has actually happened that parties settle the case, do not tell the court,
and don’t even bother to show up for the settlement conference. It is only when chamber’s staff
calls to find out why no one has appeared that the judge learns that the case was settled weeks ago.
In short, do unto the judge as you would have the judge do unto you.

VI. [10.83] CONCLUSION
The indispensable role magistrate judges have come to play in the federal judicial system would
have been unimaginable even to the most prophetic and ardent proponents of the Federal
Magistrates Act.
Magistrate judges have become “nothing less than indispensable.” Peretz v. United States, 501
U.S. 923, 115 L.Ed.2d 808, 111 S.Ct. 2661, 2665 (1991). Through the contributions of magistrate
judges, the always elusive goal of the Federal Rules of Civil Procedure that “every action and
proceeding” be “just[ly], speed[ily], and inexpensive[ly]” resolved (Fed.R.Civ.P. 1) is brought
closer to realization.
For further information on magistrate judge practice in the Northern District of Illinois, write
or call
Office of the Clerk
United States District Court for the Northern District of Illinois
Everett McKinley Dirksen Building
219 South Dearborn Street
Chicago IL 60604
312-435-5670
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I. SCOPE OF CHAPTER
A. [11.1] General Introduction
This chapter outlines the foundations of federal court civil trial procedure for attorneys
generally familiar with Illinois state court trial practice. The chapter explains key differences
between federal and state trial practice and includes discussions on jury procedures, trial mechanics,
trial and posttrial motions, and judgments.
An invaluable resource for federal court practice is the district courts’ websites. There,
practitioners can find the ever-expanding local rules, judges’ standing orders, bar admission
information, a list of court fees, and various forms (e.g., attorney appearance and admission forms,
transcript request forms, motions to appear pro hac vice, and sample final pretrial orders). The
website for the Central District of Illinois even contains the Federal Civil Jury Instructions of the
Seventh Circuit, www.ca7.uscourts.gov/pattern-jury-instructions/7th_cir_civil_instructions.pdf.
The district courts’ websites are
Northern District of Illinois

www.ilnd.uscourts.gov

Central District of Illinois

www.ilcd.uscourts.gov

Southern District of Illinois

www.ilsd.uscourts.gov

See also FEDERAL CIVIL JUDICIAL PROCEDURE AND RULES (Thomson West, rev. ed.
2020); Michael C. Smith, O’CONNOR’S FEDERAL RULES * CIVIL TRIALS (2020 ed.). These
volumes are regularly revised, and both have a 2020 edition available. They contain the Federal
Rules of Civil Procedure, the Federal Rules of Evidence, the Federal Rules of Appellate Procedure,
Title 28 U.S. Code (Judiciary and Judicial Procedure), and more.
B. [11.2] Principal Differences Between Federal and State Practice
The Illinois practitioner who appears in federal court for his or her first trial should be fairly
comfortable with federal procedures since many aspects of federal trial practice are similar to state
practice. There are, however, important differences between trial practice in the federal district
courts and the Illinois state courts, as highlighted in the following table.
C. [11.3] Table: Time Limits in Federal Practice
For details on how to compute time, see Federal Rule of Civil Procedure 6. The following table
provides a brief overview of important time limits in federal practice:
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ACTION
Demand for jury trial

TIME LIMIT
Within 14 days after service of last pleading
directed to issue or within 14 days after
demand by opposite party. Fed.R.Civ.P.
38(b), 38(c).

Motion to quash or modify a subpoena

On or before the date of compliance. Raap v.
Brier & Thorn, Inc., No. 17-MC-3001, 2017
WL 2462823, *2, n. 1 (C.D.Ill. July 7, 2017).
If the subpoena does not specify a time of
compliance, then the timeliness is evaluated
on a “case-by-case basis and based on the
circumstances of each case.” Woodard v.
Victory Records, Inc., No. 14 CV 1887, 2014
WL 2118799, *4 (N.D.Ill. May 21, 2014).

Objection to jury instruction

For a party that has been informed of
instruction or action on a request before the
jury is instructed and before final jury
arguments, objection is timely at the
opportunity for objection to be given by court
pursuant to Fed.R.Civ.P. 51(b)(2). See also
Fed.R.Civ.P. 51(c). The party that has not been
informed of instruction or action on request
before the time for objection provided in Rule
51(b)(2) may object promptly after learning
that a instruction will be, or has been, given or
refused. Fed.R.Civ.P. 51(c)(2).

Motion to amend the pleadings to conform to
the evidence

At any time, even after judgment.
Fed.R.Civ.P. 15(b).

Posttrial motion for judgment as a matter of
law (formerly, judgment notwithstanding the
verdict)

28 days after entry of judgment. Fed.R.Civ.P.
50(b). If no verdict is returned, 28 days after
jury has been discharged. Id.

Motion for new trial

28 days after entry of judgment. Fed.R.Civ.P.
59(b). If posttrial judgment as a matter of law
(previously, judgment notwithstanding the
verdict) is granted, opposite party has 28 days
after entry of judgment to move for new trial.
Fed.R.Civ.P. 50(d).

Motion to amend findings of fact and
conclusions of law in nonjury cases

No later than 28 days after entry of judgment.
Fed.R.Civ.P. 52(b).
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ACTION
Motion to review taxation of costs by clerk

TIME LIMIT
Within 7 days after clerk’s
Fed.R.Civ.P. 54(d)(1).

Motion for claims for attorneys’ fees

No later than 14 days after entry of judgment,
unless otherwise provided by statute or order
of court. Fed.R.Civ.P. 54(d)(2)(B)(i).

action.

II. [11.4] NORTHERN DISTRICT TRIAL BAR MEMBERSHIP
The Northern District of Illinois has adopted special requirements for admission to practice in
federal court. N.D.Ill. Local Rule 83.10 describes the qualifications for admission to the general
bar, which includes payment of a $181 filing fee. With limited exceptions, an attorney must be
admitted to the “trial bar” of the court to appear alone in a “testimonial proceeding.” N.D.Ill. Local
Rule 83.11. Other attorneys may appear in testimonial proceedings only “if accompanied by a
member of the trial bar who is serving as advisor.” N.D.Ill. Local Rule 83.12(c). The Northern
District of Illinois Local Rules are available at www.ilnd.uscourts.gov/localrules.aspx.
In Brown v. McGarr, 583 F.Supp. 734 (N.D.Ill. 1984), the plaintiff, an attorney, challenged the
constitutionality of N.D.Ill. Local Rule 3.00 (now N.D.Ill. Local Rule 83.10), contending that it
was adopted without proper notice and that the program exceeded the statutory authority of the
Judicial Conference and the rulemaking authority of the federal district court. In its decision,
however, the court held that the Due Process Clause did not require individual notice and a hearing
and that the district court rules relating to trial bar membership “rationally” concerned “their . . .
objective and, therefore, [were] substantially consistent with the due process clause of the fifth
amendment.” 583 F.Supp. at 740. The Seventh Circuit Court of Appeals affirmed the district court’s
decision in Brown v. McGarr, 774 F.2d 777 (7th Cir. 1985).
In order to be admitted to the trial bar, an attorney “must be a member in good standing of the
general bar” of the Northern District of Illinois (N.D.Ill. Local Rule 83.11(b)) and must provide
evidence of “not less than 4 qualifying units of trial experience.” (N.D.Ill. Local Rules 83.11(a)(8)).
Qualifying units of trial experience include participation units, observation units, simulation units,
and training units, and the rule sets forth the number of qualifying units with which a petitioner will
be credited. N.D.Ill. Local Rule 83.11(a)(7). Pursuant to N.D.Ill. Local Rule 83.11(h), trial bar
membership carries with it an obligation for pro bono service.
The petition for admission, instructions for completing the petition, and Appendix C to the
Local Rules (regulations pertaining to Trial Bar admission) are available on the Northern District’s
website and also may be obtained from the Office of the Clerk:
Office of the Clerk
United States District Court for the Northern District of Illinois
Everett McKinley Dirksen Building
219 South Dearborn Street
Chicago IL 60604
312-435-5670
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Both the Central and Southern Districts of Illinois allow for reciprocal admission to their
respective bars to any attorney admitted in any other federal district in Illinois upon a motion
attaching a copy of the admission certificate from the district in which the attorney is admitted.
C.D.Ill. Local Civ. Rule 83.5(D), www.ilcd.uscourts.gov/court-info/local-rules-and-orders/localrules; S.D.Ill. Local Rule 83.1(a)(3), www.ilsd.uscourts.gov/forms/localrulesrev6r.pdf.

III. JURY PROCEDURES
A. [11.5] Obtaining Jury Trial
The Seventh Amendment to the United States Constitution guarantees the right to a jury trial
in suits at common law, at the time that the Constitution was enacted. See U.S.Const. amend. VII;
Kennedy v. Rubin, 254 F.Supp. 190 (N.D.Ill. 1966). To avail itself of this right, a party must make
a timely written demand. If a case is begun in federal district court, the demand must be made
within 14 days after service of the last pleading that is directed to the issue on which a jury trial is
demanded. Fed.R.Civ.P. 38(b). If the case has been removed from a state court, the demand must
be served within 21 days after the petition for removal is filed when the jury trial is sought by the
removing party, or within 21 days after service of the notice of filing the petition for removal when
sought by the other party. Fed.R.Civ.P. 81(c)(B). Even if a jury demand has been made in state
court before removal, caution dictates filing a new demand in federal court. But see 8 James Wm.
Moore et al., MOORE’S FEDERAL PRACTICE §38.50[7][b][i] (3d ed. 2009) (multivolume set,
year varies by volume), which states that if a demand is duly made in state court, it will be honored
in federal court, even if it would not have satisfied the federal timing requirements if the action had
originally been brought in federal court.
Fed.R.Civ.P. 6(d) allows an additional 3 days to make a jury demand after service of a pleading
by mail, leaving of a copy with the clerk of the court (if the person has no known address), or any
other means consented to in writing, including electronic. The party then has 17 days from the time
the last pleading was sent (not received) to serve a demand for jury trial.
Unless limited, a jury demand goes to all the issues triable by jury. A jury demand, however,
may specify issues to be tried by a jury. After a limited issue jury demand, “any other party” can
demand a jury trial on other specified issues or on all the issues. Fed.R.Civ.P. 38(c). This demand
must be made within 14 days after service of the first demand or within a shorter time as specified
by the court. Id. A jury demand directed to a specific issue does not apply to any new issues that
later arise. Lutz v. Glendale Union High School, 403 F.3d 1061, 1066 (9th Cir. 2005). In view of
this, a general jury demand is the more conservative approach. Whether to seek trial by jury is a
strategic decision that both plaintiffs and defendants must make. When a plaintiff fails to make a
jury demand, a defendant may make a demand in the answer or counterclaim to force a jury trial,
if available. At a minimum, the jury demand can create leverage for resolution of civil litigation.
It is important that jury demands be served on other parties and filed with the court. Rule 38(b)
specifically includes language requiring the filing of a jury demand as provided in Fed.R.Civ.P.
5(d). Note that the jury demand must be both filed and served to avoid a waiver. Fed.R.Civ.P.
38(d).
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A party is entitled to rely on a demand made by another party and need not file its own demand.
Kramer v. Banc of America Securities, LLC, 355 F.3d 961, 968 (7th Cir. 2004). Jury fees are not
required in federal court.
Under Illinois practice, a plaintiff seeking a jury trial must file a jury demand with the clerk at
the time the action is commenced. 735 ILCS 5/2-1105(a). A defendant who desires a jury trial must
file a jury demand not later than the filing of the answer. Id. Jury fees vary by county.
B. Juror Qualification
1. [11.6] Challenge to Array
In Illinois practice, the challenge to the array may be an important motion to consider, even
though it is difficult to sustain. Its utility in federal trials was reduced by the federal Jury Selection
and Service Act of 1968, Pub.L. No. 90-274, 82 Stat. 53. The Act sought to ensure an array
consisting of a cross section of the community, in line with Supreme Court decisions of the 1960s,
by having each district court promulgate an appropriate selection plan. 28 U.S.C. §1863. A
challenge to the array is likely to fail unless it is based on a charge that the requirements of the Act
were not met.
2. [11.7] Eligibility and Qualification
All juror qualifications and exemptions must be determined based on the information entered
on the juror qualification form given to each prospective juror or on the basis of other competent
evidence. 28 U.S.C. §1865. Depending on the district court’s juror selection plan, the chief judge,
a district judge, or a clerk under supervision of the court may make these determinations. The
minimal qualifications involve only U.S. citizenship, age (18), residency (one year), literacy
sufficient to complete the juror qualification form, and absence of a pending felony charge or felony
conviction resulting in as-yet-unrestored civil rights. Juror qualifications also include the ability to
speak English and mental and physical capacity. Id.
3. [11.8] Exemptions
By the same procedure that excludes unqualified persons from jury service, the district courts
are required to exempt those persons who are active members in the armed forces, members of fire
or police departments, and public officers actively engaged in the performance of official duties.
28 U.S.C. §1863(b)(6).
A judge also may excuse persons from jury service. A district court’s jury selection plan must
“specify those groups of persons or occupational classes whose members shall, on individual
request therefor, be excused from jury service.” 28 U.S.C. §1863(b)(5)(A). Each of the district
court clerks for the Illinois district courts maintains a checklist of those groups or occupational
classes that may be excused from jury service.
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C. Jury Selection
1. Examination
a. [11.9] Role of Judge
A federal judge typically exercises considerable control over the selection of a jury. Under
Fed.R.Civ.P. 47(a), the judge may conduct the voir dire examination of the jury or may permit the
attorneys to do so. When the judge conducts the questioning, counsel should submit topics for
examination, in writing, before the voir dire. If the judge considers the inquiry to be proper, the
judge then examines the prospective jurors on the suggested subject. Id. Counsel should check with
the judge’s clerk in advance to see what procedure the judge follows, especially whether proposed
questions must be presented to the judge in writing. Judges sometimes will allow attorneys to ask
questions after the judge conducts initial voir dire.
b. [11.10] Subjects of Inquiry
The questions put to prospective jurors in federal court are generally similar to voir dire
questions in state court. There is a tendency, however, for the questions to be asked of the panel as
a whole rather than of each juror individually. Questions also tend to be less detailed than normal
state court voir dire. Subjects of inquiry should include (1) the juror’s business or profession and
those of close family members; (2) acquaintance with the parties, attorneys, and possible witnesses;
(3) personal knowledge of matters that will be the subject of the testimony; and (4) existing opinion
and bias.
2. Challenges
a. [11.11] Challenges for Cause
The court determines challenges for cause (based on grounds of absolute disqualification) or
favor (based on grounds of bias). 28 U.S.C. §1870; United States v. Wood, 299 U.S. 123, 81 L.Ed.
78, 57 S.Ct. 177 (1936); Griffin v. Bell, 694 F.3d 817 (7th Cir. 2012). In Illinois courts, each party
may challenge jurors for cause. 735 ILCS 5/2-1105.1. See, e.g., People v. Tondini, 2019 IL App
(3d) 170370.
Neither the Seventh Amendment to the U.S. Constitution nor any statute specifies the means
of testing a jury’s impartiality, but the court in Wood, supra, 57 S.Ct. at 182, quoted 3 William
Blackstone, COMMENTARIES ON THE LAWS OF ENGLAND: IN FOUR BOOKS, p. 363
(Lewis ed. 1898), with general approval. Methods of determining possible bias parallel those used
in the state courts.
When the jury is being impaneled, counsel must be certain that the examination of prospective
jurors determines if any ground for objection exists. In failing to do this, counsel cannot later raise
any objection that might have been “seasonably exercised” during voir dire, absent actual bias or
prejudice. Atlas Roofing Manufacturing Co. v. Parnell, 409 F.2d 1191, 1193 (5th Cir. 1969). See
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also Wade v. Singer Corp., 960 F.2d 150 (6th Cir. 1992), citing Atlas Roofing, supra. However, a
verdict may be set aside if a party does not discover prejudicial disqualifying facts until after the
trial, despite the exercise of reasonable diligence. See Morley v. Cranmore Skimobiles, Inc., 67
F.Supp. 812 (D.N.H. 1946).
b. [11.12] Peremptory Challenges
In civil cases, each party is entitled to three peremptory challenges. 28 U.S.C. §1870. Multiple
parties on one side may be considered a single party for the purpose of making challenges, or the
court may allow additional peremptory challenges and permit them to be exercised separately or
jointly. Id. The U.S. Supreme Court held that §1870 does not apply to consolidated actions and that
defendants in consolidated actions have three peremptory challenges each. Hall v.
Hall, ___ U.S. ___, 200 L.Ed.2d 399, 138 S.Ct. 1118, 1126 – 1127 (2018), citing Mutual Life Ins.
Co. of New York v. Hillmon, 145 U.S. 285, 36 L.Ed. 706, 12 S.Ct. 909 (1892). It also has been held
to be reversible error for a trial judge to allow three challenges to each of several plaintiffs in actions
tried together, while allowing the one defendant a total of only three. Signal Mountain Portland
Cement Co. v. Brown, 141 F.2d 471 (6th Cir. 1944). Other complications in counting challenges
have been removed by the elimination of alternate jurors, which were formerly provided for under
Fed.R.Civ.P. 47(b).
The number of challenges in federal court differs from the number in Illinois state courts, which
allow five peremptory challenges for each party. 735 ILCS 5/2-1106(a). See Hall v. Cipolla, 2018
IL App (4th) 170664, ¶170, 127 N.E.3d 620, 431 Ill.Dec. 87. Illinois requires that each side have
an equal number of challenges and specifies procedures for dealing with additional parties and
alternate jurors. Id. See Bruntjen v. Bethalto Pizza, LLC, 2014 IL App (5th) 120245, ¶16, 18 N.E.3d
215, 385 Ill.Dec. 215. When alternate jurors are called in Illinois courts, only one additional
peremptory challenge is allowed, regardless of the number of alternate jurors called. 735 ILCS 5/21106(b); In re Commitment of Hernandez, 2019 IL App (1st) 172684-U, ¶18.
D. Jury Composition
1. [11.13] Six-Member Jury
The Supreme Court held that local district court rules may provide for a jury of six persons in
all civil cases. Colgrove v. Battin, 413 U.S. 149, 37 L.Ed.2d 522, 93 S.Ct. 2448 (1973). Pursuant
to this holding, the Central District of Illinois adopted a local rule by which a jury may not number
any fewer than six persons. C.D.Ill. Local Civ. Rule 48.1. The Northern District and the Southern
District of Illinois have not adopted local rules to this effect. The Illinois Supreme Court held that
a statute limiting a civil jury to six jurors is unconstitutional, upholding the twelve-person jury.
Kakos v. Butler, 2016 IL 120377, ¶37, 63 N.E.3d 901, 407 Ill.Dec. 469. Litigants may, however,
waive the right to a twelve-person jury in favor of six. 2016 IL 120377 at ¶29.
2. [11.14] Majority Verdict
Fed.R.Civ.P. 48(a) provides that the court shall seat a jury of not more than twelve and not
fewer than six jurors. However, a verdict may be taken from a jury reduced in size to fewer than
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six members if the parties so stipulate. Fed.R.Civ.P. 48(b). Unless the parties stipulate that a
majority vote of the jury may be taken as the verdict, the verdict must be unanimous. Id. In contrast,
unanimous verdicts are required in Illinois. See Illinois Pattern Jury Instructions — Civil No.
B45.01, Instruction on Use of Verdict Forms — Negligence Only — Single Plaintiff and
Defendant.
Upon request or on its own initiative, the court may poll the jurors individually and may direct
the jury to deliberate further or order a new trial if the polling reveals a lack of unanimity or assent
by the number of jurors stipulated to by the parties. Fed.R.Civ.P. 48(c). Failure to conduct a poll of
the jury, when timely requested, is a reversible error. Verser v. Barfield, 741 F.3d 734, 738 – 739
(7th Cir. 2013). Illinois law requires jury polling upon request of a party. Freeman for Estate of
Freeman v. City of Chicago, 2017 IL App (1st) 153644, ¶61, 74 N.E.3d 205, 411 Ill.Dec. 896.
3. [11.15] Alternate Jurors
As a result of the relaxed provisions in the Federal Rules of Civil Procedure concerning the
number of jurors and the acceptability of nonunanimous verdicts, Fed.R.Civ.P. 47(b) no longer
provides for alternate jurors.
Under Illinois state law, the court may order the impaneling of one or two alternate jurors.
Alternate jurors are treated exactly like regular jurors except that an alternate juror does not
participate in the verdict unless he or she replaces a regular juror who, after commencement of the
trial, becomes unable to serve. 735 ILCS 5/2-1106(b).
E. [11.16] Jury Waiver
A party waives the right to a jury trial by failing to comply with Fed.R.Civ.P. 38(b) or 81(c) on
serving and filing a demand for a jury. See Huff v. Dobbins, Fraker, Tennant, Joy & Perlstein, 243
F.3d 1086, 1090 (7th Cir. 2001); Perrin v. Dillard’s Inc., No. 3:17-cv-00201-JPG-SCW, 2018 WL
5281466, *1 (S.D.Ill. Oct. 24, 2018). A coparty’s waiver of a jury trial, however, does not bind
another coparty. See Mortenson v. Pacific Far East Line, Inc., 148 F.Supp. 71 (N.D.Cal. 1956).
Once a jury demand is filed and served, it may not be withdrawn unless both parties consent
(Fed.R.Civ.P. 38(d)), either by filing a written stipulation with the court or by orally stipulating,
unless the court, on its own, finds that a right to a jury trial of some or all of the issues does not
exist under the Constitution or United States statutes (Fed.R.Civ.P. 39(a)). Even if a party has not
demanded a trial by jury, the court may grant a motion for a jury trial on any issue that can be
decided by a jury. Fed.R.Civ.P. 39(b).
In Illinois, if a plaintiff files a jury demand and later withdraws it, a defendant shall be granted
a “jury trial upon demand . . . made promptly” after notification of the waiver. 735 ILCS 5/21105(a).
Counsel should beware when trying cases including both equitable and legal claims. Legal
claims must be presented to the jury before any equitable claims may be adjudicated. Beacon
Theatres, Inc. v. Westover, 359 U.S. 500, 3 L.Ed.2d 988, 79 S.Ct. 948 (1959); Lacy v. Cook County,
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Illinois, 897 F.3d 847, 858 (7th Cir. 2018). The jury’s factual findings on common issues are
binding on the district court in resolving any equitable claims. International Financial Services
Corp. v. Chromas Technologies Canada, Inc., 356 F.3d 731, 738 n.1 (7th Cir. 2004).
F. [11.17] Questioning by the Jury During Trial
The American Bar Association’s Principles for Juries and Jury Trials notes jurors should be
allowed
to
submit
written
questions
for
witnesses
during
trial.
See
www.americanbar.org/content/dam/aba/administrative/american_jury/principles.authcheckdam.p
df. These principles are the result of the ABA Commission on the American Jury. Previously, the
retired Honorable James F. Holderman of the U.S. District Court for the Northern District of
Illinois, allowed jurors in his courtroom to submit written questions during trial and allotted time
for lawyers to speak directly to the jury between individual witnesses, in recognition of these
principles. Many judges have adopted this practice and now permit juror questions to be submitted.
The court then determines the best course of action for answering those questions. Many times, the
court asks the parties to attempt to answer the questions through the submission of documentary or
testimonial evidence. On other occasions, the court may ask for argument about the evidence before
the jury to answer juror questions.
G. Jury Instructions
1. [11.18] Request for Instructions
Written requests for jury instructions are to be tendered to the court and given to all other parties
at the close of evidence or at “any earlier reasonable time that the court orders.” Fed.R.Civ.P.
51(a)(1). Counsel should be prepared to submit instructions when the trial begins, which will avoid
an appellate battle over the timeliness of the request. See, e.g., Morgan v. City of Chicago, 822 F.3d
317, 341 (7th Cir. 2016).
The mechanics of submitting requests for jury instructions are described in C.D.Ill. Local Civ.
Rule 51.1 and S.D.Ill. Local Rule 51.1.
In United States v. Silvern, 484 F.2d 879 (7th Cir. 1973), the Seventh Circuit suggested that
district courts consider publishing to the jury either a written copy or tape recording (along with
any necessary equipment) of the complete instructions as given by the court. Most federal judges
allow written instructions (sometimes multiple copies) to go into the jury room.
2. [11.19] Pattern Jury Instructions
Attorneys must decide whether to propose the use of pattern jury instructions in practice or to
write their own proposed jury instructions. The Committee on Federal Civil Jury Instructions for
the Seventh Circuit drafts and proposes civil pattern jury instructions. The pattern jury instructions
are approved in principle by the Seventh Circuit Judicial Council and updated regularly. They are
intended as an aid to judges and lawyers practicing within the Seventh Circuit. The Federal Civil
Jury Instructions of the Seventh Circuit can be found at the court’s website,
www.ca7.uscourts.gov/pattern-jury-instructions/7th_cir_civil_instructions.pdf.
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There are no general federal provisions relating to the use of the Illinois Pattern Jury
Instructions (I.P.I.), and their use is not mandated by the Erie doctrine. See Erie R.R. v. Tompkins,
304 U.S. 64, 82 L.Ed. 1188, 58 S.Ct. 817 (1938). Nonetheless, using the I.P.I. is a convenient and
persuasive basis for preparing requested instructions, especially in cases applying Illinois law. The
I.P.I. must be used in state court trials, when applicable, unless the court determines that the
instruction does not accurately reflect state law. S.Ct. Rule 239(a).
The above discussion notwithstanding, in diversity and other cases in which Illinois substantive
law controls, courts in the Northern District require the use of the Illinois Pattern Jury Instructions.
In cases in which Illinois law does not control, or if it is not a diversity case, attorneys should use
the Seventh Circuit’s pattern instructions, as noted above. If the Seventh Circuit pattern instructions
do not contain the necessary instruction, counsel should consult any other pattern instruction
published by a federal court; however, counsel must ensure that the instruction is consistent with
Seventh Circuit precedent. Since judges vary in their approach on jury instructions, it is
recommended that counsel inquire as to a particular judge’s preference as well as the procedures
required by local rules. N.D.Ill. Standing Order Establishing Pretrial Procedure; C.D.Ill. Local Civ.
Rule 16.1(E)(6); S.D.Ill. Local Rule 16.2(b)(3).
An excellent source of commentary regarding federal court jury practice and form instructions
is Kevin F. O’Malley et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS (6th ed.
2006 – 2014) (O’Malley). The form instructions are not mandated, nor are they as complete as the
I.P.I. (except for purely federal areas). Instructions in prior editions of O’Malley have been cited
with approval by the Seventh Circuit (although more frequently in criminal cases). There are other
texts covering certain limited, purely federal areas as well (e.g., antitrust), but again these form
instructions are suggested, not mandated.
3. [11.20] Objections to Instructions
The federal rules do not specifically require the formal conference among counsel and the judge
required in state court by 735 ILCS 5/2-1107(c). However, federal practice requires that a party
make known any objections and the distinct grounds for the objections before the jury retires to
consider its verdict. See Fed.R.Civ.P. 51(c). The necessity for formal objections has been
eliminated by Fed.R.Civ.P. 46; still, counsel must state the matter objected to and the ground of the
objection in terms “specific enough that the nature of the error is brought into focus.” Green v.
Junious, 937 F.3d 1009, 1015 (7th Cir. 2019), quoting Schobert v. Illinois Department of
Transportation, 304 F.3d 725, 729 (7th Cir. 2002). The purpose of the rule is to inform the court
of the claimed error so the judge will have an opportunity to correct it. 304 F.3d at 729 – 730.
In the late 1970s, the Seventh Circuit Court of Appeals overruled a line of cases and withdrew
a procedural requirement that a formal statement of objections be made after the charge to the jury.
In United States v. Hollinger, 553 F.2d 535, 543 (7th Cir. 1977), the court held that “specific and
distinct objections voiced in an earlier instructions conference held in the presence of a court
reporter will be considered timely” under Rule 51. The court went on to suggest that the “better
practice” is to renew the objections by incorporating them by reference in comments on the record
after the charge to the jury. Id. But see Graham v. Sauk Prairie Police Commission, 915 F.2d 1085,
1106 (7th Cir. 1990) (principles of incorporation set forth in Hollinger do not extend to cases in
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which no record existed in which defendants voiced objection). The Seventh Circuit also held that
objections to jury instructions made in a motion for new trial were timely when a judge ad-libbed
the instructions and a reasonable opportunity to object was not afforded before the motion. Joseph
v. Brierton, 739 F.2d 1244, 1249 (7th Cir. 1984). To preserve the objection, the party must state
the same grounds when objecting to the jury instruction as it does in its motion for a new trial or
on appeal. Schobert, supra.
Although a seriously deficient instruction should be grounds for reversal even if no objection
is made (see Shimabukuro v. Nagayama, 140 F.2d 13 (D.C.Cir.), cert. denied, 64 S.Ct. 1270
(1944)), counsel should always object to debatable jury instructions, and, as a conservative
measure, counsel should detail the substance of all objections before the jury retires. The Seventh
Circuit held that the plain error doctrine is not available to protect parties from erroneous jury
instructions to which no objection was made at trial. Higbee v. Sentry Insurance Co., 440 F.3d 408,
409 – 410 (7th Cir. 2006), citing Deppe v. Tripp, 863 F.2d 1356, 1362 (7th Cir. 1988).
4. [11.21] Commenting on Evidence
Federal courts recognize the authority of a federal judge to comment on the evidence to the
jury as long as resolution of all fact issues is left to the jury and the judge makes clear that the
comment is not binding. Wong v. Smith, 562 U.S. 1021, 178 L.E.2d 403, 131 S.Ct. 10, 11 – 12
(2010), citing Quercia v. United States, 289 U.S. 466, 77 L.Ed. 1321, 53 S.Ct. 698 (1933). See
United States v. El-Bey, 873 F.3d 1015, 1021 (7th Cir. 2017). This power is not affected by Erie
R.R. v. Tompkins, 304 U.S. 64, 82 L.Ed. 1188, 58 S.Ct. 817 (1938). See §11.19 above. Federal Rule
of Evidence 105 authorizes special comment and instructions on evidence admissible only as to
one party or for one purpose.
5. [11.22] Deadlock Jury Instruction
In United States v. Silvern, 484 F.2d 879 (7th Cir. 1973), the Seventh Circuit laid to rest the
confusion regarding the manner in which deadlocked juries are to be instructed. The court, under
its supervisory power, directed all district courts in the Seventh Circuit as follows:
If a supplemental instruction is deemed necessary and provided that the following
instruction has been given prior to the time the jury has retired, it may be repeated:
The verdict must represent the considered judgment of each juror. In order to return
a verdict, it is necessary that each juror agree thereto. Your verdict must be
unanimous.
It is your duty, as jurors, to consult with one another and to deliberate with a view to
reaching an agreement, if you can do so without violence to individual judgment. Each
of you must decide the case for yourself, but do so only after an impartial
consideration of the evidence with your fellow jurors. In the course of your
deliberations, do not hesitate to reexamine your own views and change your opinion
if convinced it is erroneous. But do not surrender your honest conviction as to the
weight or effect of evidence solely because of the opinion of your fellow jurors, or for
the mere purpose of returning a verdict.

11 — 14

WWW.IICLE.COM

TRIAL OF FEDERAL CASES

§11.23

You are not partisans. You are judges — judges of the facts. Your sole interest is to
ascertain the truth from the evidence in the case. 484 F.2d at 883.
This instruction should be proposed and given as a general instruction if counsel wishes to have
it available as a supplemental instruction in the event of a deadlock. General Leaseways, Inc. v.
National Truck Leasing Ass’n, 830 F.2d 716, 730 (7th Cir. 1987).
H. Special Verdicts and Interrogatories
1. [11.23] Benefits of Devices
Contrary to the Illinois state court rule set out in Crooks v. Sayles, 39 Ill.App.2d 22, 187 N.E.2d
742 (2d Dist. 1963), and 735 ILCS 5/2-1108, special verdicts (as distinguished from interrogatories
to accompany a general verdict (i.e., special interrogatories)) are available in federal jury trials.
Fed.R.Civ.P. 49(a). A special verdict eliminates the risk of inconsistencies in a jury verdict that
may occur between a general verdict and special interrogatories. This is particularly useful in
complex civil litigation, where the legal issues may be challenging to address.
Fed.R.Civ.P. 49(a) provides for special verdicts and 49(b) for interrogatories to accompany a
general verdict. These devices have been the subject of confusion and are used rarely. A special
verdict consists of the answers of a jury to specific factual questions concerning issues raised by
the pleadings and the evidence. Special verdicts are designed to focus on fact-finding; the jury’s
province when answering special verdict questions pursuant to Rule 49(a) is strictly one of factfinding, without regard to the legal consequences that ensue. Roberts v. Sears, Roebuck & Co., 723
F.2d 1324, 1340 (7th Cir. 1983).
A general verdict with interrogatories consists of a jury verdict in its usual form together with
answers to certain factual questions. Its purpose is to “test” the jury’s verdict by providing a check
on the application of the law to the facts. See, e.g., Dual Manufacturing & Engineering, Inc. v.
Burris Industries, Inc., 619 F.2d 660, 667 (7th Cir. 1980).
The paramount feature of the general verdict is the power that it gives the jury to ignore the
charge in deciding the case. While some authorities base their adherence to the jury system on just
such extralegal functioning of the jury, others have felt uneasy about a system under which jurors
are “not only judges but legislators as well.” Skidmore v. Baltimore & O. R.R., 167 F.2d 54, 57 (2d
Cir.), cert. denied, 69 S.Ct. 34 (1948). The special verdict is a means of curing this supposed
weakness in the jury system and the analogous problem of supposed inability of jurors to
comprehend the complex charge that ordinarily accompanies the general verdict. See Real v. BunnO-Matic Corp., 195 F.R.D. 618, 624 – 625 (N.D.Ill. 2000).
There are other advantages to special verdicts and special interrogatories of a less speculative
nature. Special verdicts shorten and simplify the charge to the jury and thus obviate one of the most
prolific sources of error. Answers to special interrogatories can show whether an erroneous charge
prejudiced either of the parties, and thus prevent the need for a new trial. See Huff v. Sheahan, 493
F.3d 893, 904 n.14 (7th Cir. 2007). Submitting the various possible legal theories to the jury by
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way of special interrogatories on an uncertain area of law can prevent the possibility of a jury
relying on legally deficient grounds. See Dyson, Inc. v. SharkNinja Operating LLC, No. 14 C 9442,
2019 WL 1454509, *10 (N.D.Ill. Mar. 31, 2019).
2. [11.24] Scope of Special Verdicts and Interrogatories
The special verdict usually includes jury findings on all disputed factual issues. An illustration
of special verdict questions can be found in Susan Wakeen Doll Co. v. Ashton-Drake Galleries, 272
F.3d 441, 449 (7th Cir. 2001), in which the jury was asked “ ‘1) Do you find that Marlene Sirko
had access to plaintiff’s copyrighted sculpture?’ and ‘2) Do you find that there exists a substantial
similarity between the sculpture that became Ashton Drake Galleries’ “Little Drummer Boy” and
plaintiff Susan Wakeen Doll Company’s copyrighted sculpture?’ ”
Special interrogatories, on the other hand, cover only the most strongly disputed factual issues.
The principal value of the interrogatory lies in the possibility that the answer might be inconsistent
with the general verdict. See generally James Wm. Moore et al., 9 MOORE’S FEDERAL
PRACTICE, Ch. 49 (3d ed. 2009). See, e.g., Valley Air Service, Inc. v. Southaire, Inc., 432
Fed.Appx. 602, 604 (7th Cir. 2011). Special interrogatories involve questions of fact rather than
issues of law. So-called mixed questions of law and fact are permissible as long as the jury is
correctly charged as to the legal standard that they are to apply in determining the issues. Landy v.
Federal Aviation Administration, 635 F.2d 143 (2d Cir. 1980); Sperberg v. Goodyear Tire &
Rubber Co., 519 F.2d 708 (6th Cir. 1975); Jackson v. King, 223 F.2d 714 (5th Cir. 1955). Examples
of mixed questions submitted on special interrogatories can be seen in Harper v. Albert, 400 F.3d
1052, 1061 (7th Cir. 2005), a case involving jury responses to the following questions:
Do you find that any of the force used against Plaintiff Harper by any prison
employee, while transporting him from his cell in the East Cellhouse to the [stripsearch] room or while in the [strip-search room], constituted cruel and unusual
punishment as that term is defined elsewhere in the instructions?
and
Do you find that any of the force used against Padilla by any prison employee,
while transporting him from his cell to the East Cellhouse to his final destination
in the North Cellhouse, constituted cruel and unusual punishment, as that term is
defined elsewhere in the instructions?
Special interrogatories may inquire into “ultimate facts,” as distinguished from “evidentiary
facts.” In practice this means that the interrogatories should elicit facts “from which a legal
proposition may be deduced” by the court. Thedorf v. Lipsey, 237 F.2d 190, 193 (7th Cir. 1956).
The nature of this requirement will vary with the precise facts in issue (e.g., if an action were
defended on the basis of the statute of limitations, it would be proper to ask the jury the date on
which the injury occurred). While in other contexts this fact might be considered “evidentiary,” in
this illustration, it is a fact from which a legal conclusion may be drawn.
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Under Illinois law, the court has the discretion to limit the parties’ right to have only those
special interrogatories submitted that concern “material” questions of fact. See Jacobs v. Yellow
Cab Affiliation, Inc., 2017 IL App (1st) 151107, ¶¶123 – 124, 73 N.E.3d 1220, 411 Ill.Dec. 621;
Albaugh v. Cooley, 87 Ill.2d 241, 429 N.E.2d 837, 841 – 842, 57 Ill.Dec. 720 (1981); 735 ILCS
5/2-1108 (permitting special interrogatories on “material question[s]”).
3. [11.25] Form for Special Interrogatories
The form and the number of interrogatories submitted to the jury are within the court’s
discretion. United States v. Funds in Amount of One Hundred Thousand and One Hundred Twenty
Dollars, 901 F.3d 758, 769 (7th Cir. 2018). The parties do not have the right to have interrogatories
specifically directed to particular facts or phrased in a particular way as long as those actually
submitted fairly cover all the contested ultimate facts presented by the pleadings and evidence.
Piper v. Goodwin, 20 F.3d 216 (6th Cir. 1994); Hammerquist v. Clarke’s Sheet Metal, Inc., 658
F.2d 1319 (9th Cir. 1981).
4. [11.26] Choice of Laws
Federal law, including Fed.R.Civ.P. 49 and the caselaw that has developed in interpreting that
rule, rather than state law, governs special verdict and special interrogatory practice in diversity
cases with regard to the form and number of interrogatories to be submitted (Evoy v. CRST Van
Expedited, Inc., 430 F.Supp.2d. 775, 784 (N.D.Ill. 2006), the degree of discretion permitted in
deciding whether these devices are to be used at all (United States v. Funds in Amount of One
Hundred Thousand and One Hundred Twenty Dollars, 901 F.3d 758, 769 (7th Cir. 2018), and the
issue of inconsistent answers, including the effect of inconsistencies between a general verdict and
one or more special interrogatories (Valley Air Service, Inc. v. Southaire, Inc., 432 Fed.Appx. 602,
604 (7th Cir. 2011). State law, however, governs whether a verdict is, in fact, inconsistent. Mercado
v. Ahmed, 974 F.2d 863, 866 (7th Cir. 1992).
Under federal law, the trial court has absolute discretion in deciding whether to submit a case
to the jury by way of special verdict or special interrogatories. Cruz v. Town of Cicero, Illinois, 275
F.3d 579, 591 (7th Cir. 2001). Accordingly, counsel should inquire of the court before spending
time drafting involved interrogatories.
5. [11.27] Consequences of Informing Jury as to Legal Effect
There is no rule against instructing the jury as to the legal effect of an answer to an
interrogatory. Beul v. ASSE International, Inc., 233 F.3d 441 (7th Cir. 2000). It is unclear whether
violation of this rule will be deemed reversible error. In any event, in all but the most complex
cases, it is almost impossible to stop the jury from answering the interrogatories consistently with
its ultimate conclusion on the merits. It seems safe to assume that the legal effect of such staples as
negligence and proximate cause are known to the average juror. In addition, since counsel is
allowed to urge specific answers on the jury in final argument, the jury is likely to make the obvious
assumption. Finally, in the interest of conserving time, many courts will instruct the jury to answer
certain interrogatories only in the event that certain others were answered in a particular way.
Specifically, as to damage interrogatories, this is likely to inform the jury as to the effect of their
prior answers.
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6. [11.28] Effect of Inconsistent Interrogatory Answers
The court has three options when the answers to special interrogatories, submitted together
with a general verdict, are inconsistent with the general verdict: (a) return the jury for further
deliberations; (b) order a new trial; or (c) enter judgment in accordance with the answers,
notwithstanding the general verdict. Fed.R.Civ.P. 49(b)(3). The unique value of special
interrogatories lies in the possibility of this last alternative. However, every reasonable inference
in favor of the general verdict is to be indulged, and the answers to the interrogatories are to be held
controlling only “where the conflict on a material question is beyond reconciliation on any
reasonable theory consistent with the evidence and its fair inferences.” Theurer v. Holland Furnace
Co., 124 F.2d 494, 498 (10th Cir. 1941).
The effect of this rule is to make use of special interrogatories with the general verdict largely
of value only to the defendant. An answer to a single interrogatory often is sufficient to be called
inconsistent with a general verdict in favor of the plaintiff (e.g., contributory negligence as in Elston
v. Morgan, 440 F.2d 47 (7th Cir. 1971)). A general verdict for the defendant normally will
withstand attack unless interrogatories with regard to each element of the plaintiff’s cause of action
are submitted and answered for the plaintiff.
Rule 49 does not specify the procedure to be followed in the event of inconsistent answers to
questions on a special verdict. Since such inconsistency should occur only if the questions
submitted are repetitious, careful drafting obviates this difficulty. If it should occur, however, the
court should make every effort to resolve the conflict and, when resolution is not possible, order a
new trial rather than enter judgment. See Bates v. Jean, 745 F.2d 1146, 1150 (7th Cir. 1984).
When answers to special interrogatories are inconsistent with each other and the verdict,
judgment must not be entered. Fed.R.Civ.P. 49(b)(4). Rather, the court must either direct the jury
to further consider its answers and verdict or order a new trial. Id.
7. [11.29] Waiver
On a special verdict, the parties are entitled to the submission of questions that inquire into all
relevant facts raised by the pleadings and the evidence. However, if the court omits a necessary
issue of fact, each party waives the right to a trial by jury as to that fact unless demand is made for
its submission before the jury retires. Fed.R.Civ.P. 49(a). As to issues not submitted, the court may
make findings. However, if it fails to do so, it shall be deemed to have made a finding in accord
with the judgment on the special verdict. Id.
In Cundiff v. Washburn, 393 F.2d 505 (7th Cir. 1968), decided under Rule 49(b), the Seventh
Circuit Court of Appeals held that a party waives an objection to a general verdict on grounds of
inconsistency with special interrogatory answers by not requesting submission of the verdict and
findings to the jury. See also Barnes v. Brown, 430 F.2d 578 (7th Cir. 1970). However, a split of
authority exists over whether failure to raise an inconsistency between special verdicts given under
Rule 49(a) waives consideration of that issue on appeal. Bates v. Jean, 745 F.2d 1146 (7th Cir.
1984).
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Parties must raise any alleged inconsistencies before the court dismisses the jury or those
arguments may be deemed waived. See Coleman v. Lane, No. 92 C 2726, 1996 WL 167044, *5
(N.D.Ill. Apr. 5, 1996).

IV. TRIAL MECHANICS
A. [11.30] Split Trials
Federal courts may conduct separate trials on any claim or any issue. Fed.R.Civ.P. 42(b).
Indeed, in 2013, the Seventh Circuit held that a district court did not violate a party’s right to a jury
trial by bifurcating issues of law from factual questions and first holding a bench trial on the issues
of law. Volkman v. Ryker, 736 F.3d 1084 (7th Cir. 2013). Under Rule 42(b), separate trial
procedures apply in diversity actions regardless of state constitutional law or procedures. See
O’Donnell v. Watson Bros. Transportation Co., 183 F.Supp. 577 (N.D.Ill. 1960).
One common format is to conduct a liability trial before a damages trial. If the first trial results
in a finding of liability and if the damages question cannot be settled, the court may delay the trial
on damages for further discovery or pretrial conferences. The court may also continue the trial to
completion of the damages issue before the same jury. Because of this option, it is important that
the order granting a separate trial specify what procedure will be followed so that counsel will be
adequately prepared.
B. [11.31] Bench Trials
A civil matter in federal court is more likely to proceed to a bench trial than a jury trial, unless
the parties request a jury trial and one is granted. See §11.5 above. A bench trial is automatic when
no right to a jury trial exists, particularly for equitable claims. See, e.g., Equal Employment
Opportunity Commission v. Northern Star Hospitality, Inc., 777 F.3d 898, 901 (7th Cir. 2015);
National Jockey Club v. Ganassi, 740 F.Supp.2d 950, 954 (N.D.Ill. 2010). Parties may also consent
to a bench trial when a jury trial right may have existed. See Freeman v. Uchtman, No. 01-665CJP, 2007 WL 951938, *3 (S.D.Ill. Mar. 28, 2007).
Unlike a jury trial, the judge takes on the role of trier of fact and ultimate decision-maker in a
bench trial. The judge’s knowledge of the matter and relevant issues is more expansive than that of
a jury, given the judge’s role in pretrial proceedings. The judge’s involvement with the case prior
to trial presents an opportunity for the parties to shape the judge’s view of the case through pretrial
proceedings and motion practice. Furthermore, a judge is often a more sophisticated trier of fact
than a jury and is able to understand and digest more complex information related to a case. The
parties are also able to familiarize themselves with the judge’s prior published opinions on similar
issues and other information about the judge prior to trial to tailor their arguments and strategy for
the judge.
Each judge has his or her own procedures and preferences for bench trials. It is essential for
attorneys to familiarize themselves with these procedures well in advance of the bench trial. This
includes procedures for pretrial motions and conferences, presentation of evidence, or other trial
matters. Procedural requirements imposed by judges can be found on the court’s website.
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C. Witness Subpoenas
1. [11.32] General Comments
Federal practice does not include a notice to require a party to appear at trial. Under
Fed.R.Civ.P. 45(c), a subpoena can only to compel someone to testify within 100 miles of where
they reside, are employed, or regularly conduct business. Parties may be compelled to attend a
hearing or trial by court order such as a pretrial order. James Wm. Moore et al., 9 MOORE’S
FEDERAL PRACTICE, Ch. 45 (3d ed. 2009). Issuing such an order is within the court’s discretion.
Courts have denied motions to compel the attendance of parties who are outside the subpoena
power of the court. See, e.g., Broadfield v. Williams, 768 Fed.Appx. 544, 549 – 550 (7th Cir. 2019).
The witness subpoena for a hearing or trial, provided by Fed.R.Civ.P. 45, is a particularly
important trial tool used to compel the appearance of witness at a hearing or trial.
As officers of the court, attorneys may issue and sign subpoenas in trial appearances if the
attorney is authorized to practice in the issuing court. Fed.R.Civ.P. 45(a)(3). A subpoena can only
be issued from the court where the action is pending. Fed.R.Civ.P. 45(a)(2). As in Illinois, no
showing of materiality is required to issue a subpoena for appearance at a hearing or trial; this issue
is raised by a motion to quash.
Rule 45(a)(1) requires that a subpoena include a statement of the rights and duties of witnesses
by setting out in full the text of Rules 45(d) and 45(e). The rule imposes on an attorney and/or party
the duty to minimize the burden or expense of a subpoena. Fed.R.Civ.P. 45(d)(1). A breach of this
duty justifies an award of sanctions, including lost earnings and reasonable attorneys’ fees. Id.
A Rule 45 subpoena seeking attendance at a deposition, hearing, or trial must be either obeyed
or challenged by a motion to quash. An attorney-issued subpoena is a mandate of the court, and
defiance of a subpoena is an act in defiance of a court order, exposing the defiant witness to
contempt sanctions. Any person ignoring a subpoena could be held in contempt regardless of
whether his or her testimony or documents could be relevant to the trial.
2. [11.33] Form, Service, and Fees
There are multiple subpoena forms for use in civil cases, depending on whether the subpoena
is being issued for a deposition, testimony at a hearing or trial, or to permit the inspection of
premises. These forms can be obtained from the clerk’s office or the district court’s website. They
are obtained blank and can be prepared, signed, and issued by attorneys. The 1991 amendment to
Fed.R.Civ.P. 45(a) abolished the requirement that a subpoena be issued under seal. Advisory
Committee Notes, 1991 Amendment, Subdivision (a), Fed.R.Civ.P. 45. Thus, the only requirement
when a subpoena is issued is that it be signed, and an attorney may be the signer. The subpoena,
with witness fees, may be served by any person who is at least 18 years old and is not a party.
Fed.R.Civ.P. 45(b)(1).
A Rule 45 subpoena must issue from the court where the underlying action is pending.
Fed.R.Civ.P. 45(a)(2). As part of 2013 amendments to Rule 45, a subpoena may be served at any
place within the United States. Fed.R.Civ.P. 45(b)(2).

11 — 20

WWW.IICLE.COM

TRIAL OF FEDERAL CASES

§11.34

Proof of service of the subpoena is required to be filed only when necessary, presumably when
a dispute arises. Fed.R.Civ.P. 45(b)(4). Proof of service is filed in the issuing court. Id.
Fees must be tendered with the subpoena unless it is issued on behalf of the United States or
an agency thereof. Fed.R.Civ.P. 45(b)(1). Fees are set by 28 U.S.C. §1821 and currently provide
for witness compensation at $40 per day, $0.575 per mile (for privately owned vehicles), and a
“subsistence allowance” for required overnight stays computed by reference to the General
Services Administration allowances for federal employees. 28 U.S.C. §§1821(b) – 1821(d); 41
C.F.R. §301-10.303.
The question of judicial discretion to tax witness fees as costs is governed by 28 U.S.C.
§1920(3) and Fed.R.Civ.P. 54(d)(1). These costs can be significant and may include actual
expenses beyond the 100-mile limitation discussed in §11.34 below. See Farmer v. Arabian
American Oil Co., 379 U.S. 227, 13 L.Ed.2d 248, 85 S.Ct. 411 (1964).
The Supreme Court interprets the discretion granted a federal court by Rule 54(d)(1) as “solely
a power to decline to tax, as costs, the items enumerated in §1920.” Taniguchi v. Kan Pacific
Saipan, Ltd., 566 U.S. 560, 182 L.Ed.2d 903, 132 S.Ct. 1997, 2006 (2012), quoting Crawford
Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 96 L.Ed.2d 385, 107 S.Ct. 2494, 2498 (1987). See
also Halasa v. ITT Educational Services, Inc., 690 F.3d 844, 850 – 852 (7th Cir. 2012). The Court
noted that taxable costs are limited by statute. 132 S.Ct. at 2006.
3. [11.34] Territorial Limitations
Pursuant to Fed.R.Civ.P. 45(b)(2), a subpoena for attendance at a hearing or trial may be served
at any place within the United States.
Rule 45 no longer draws a distinction between the geographic scope of a trial subpoena versus
deposition and production subpoenas. A trial subpoena can command attendance at a hearing or
trial within 100 miles (as the crow flies or in the most direct route from the issuing court) of where
the subpoenaed person resides, is employed, or regularly transacts business in person. Fed.R.Civ.P.
45(c)(1)(A). In addition, a nonparty can be commanded to attend a trial anywhere within the state
where the nonparty resides, is employed or regularly transacts business in person as long as the
nonparty would not incur “substantial expense,” in which case the court can modify the subpoena
to require that the witness be reasonably compensated. Fed.R.Civ.P. 45(c)(1)(B)(ii), 45(d)(1).
Similarly, a party or a party’s officer can be commanded to attend a hearing or trial anywhere in
the state where the party or party’s officer resides, is employed, or regularly transacts business in
person. Fed.R.Civ.P. 45(c)(1)(B)(i). A subpoena served beyond these limits is reduced to a mere
request to attend.
An exception to the 100-mile limit involves subpoenas served pursuant to specific statutes that
expressly direct district courts to issue subpoenas effective anywhere in the United States.
Examples include 15 U.S.C. §23 (antitrust suits initiated by the Department of Justice) and 38
U.S.C. §1984(c) (suits involving veterans’ insurance contracts).
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4. [11.35] Subpoena Duces Tecum
Federal practice includes a subpoena to third parties for production of documents that can be
useful in trial preparation. However, using a subpoena to compel a nonparty to produce documents
during a trial can be dangerous because there are simple ways to oppose those subpoenas.
Fed.R.Civ.P. 45(a)(1) authorizes issuance of a subpoena to compel a nonparty to produce
documents independent of any deposition or hearing. This alleviates the necessity of deposing the
custodian of the documents sought. The person from whom the documents are sought is not
required to appear at the production. Fed.R.Civ.P. 45(d)(2)(A). No fees must accompany the
subpoena unless the person’s attendance is commanded. Fed.R.Civ.P. 45(b)(1). An additional
subpoena requiring additional production at the same time and place may be served on a nonparty
subject to this type of subpoena. The person subject to the subpoena is required to produce materials
in that person’s control whether or not the materials are located within the district or territory within
which the subpoena is served. Fed.R.Civ.P. 45(a)(1)(A)(iii); Dexia Credit Local v. Rogan, 231
F.R.D. 538, 541 (N.D.Ill. 2004). This makes the nonparty witness subject to the same scope of
discovery as a party under Fed.R.Civ.P. 34. As under 735 ILCS 5/2-1101, no court order is
necessary, and materiality of the documents sought need not be shown unless the person
subpoenaed serves written objections and the serving party moves to compel compliance.
Fed.R.Civ.P. 45(d)(2)(B).
It is not necessary to subpoena a corporate officer to obtain corporate documents; the
corporation itself, being a legal entity, may be subpoenaed. Braswell v. United States, 487 U.S. 99,
101 L.Ed.2d 98, 108 S.Ct. 2284, 2289 (1988). It is then the responsibility of those officers having
knowledge of the subpoena to make a bona fide effort to bring about compliance with the subpoena
by the corporation or unincorporated association. United States v. Fleischman, 339 U.S. 349, 94
L.Ed. 906, 70 S.Ct. 739 (1950). As to what documents must then be produced, the test is one of
control, not location. The subpoena power reaches all documents under the control of the person or
corporation ordered to produce, even if a document is outside the territorial jurisdiction of the
issuing court. Dexia Credit Local, supra, 231 F.R.D. at 541.
A subpoena cannot be ignored without making the person subpoenaed liable for contempt. See
Fed.R.Civ.P. 45(g). A person ordered by a subpoena to produce documents must serve any written
objections to the production on the party or attorney designated in the subpoena before the earlier
of the time specified for compliance or 14 days after the subpoena is served. Fed.R.Civ.P.
45(d)(2)(B). The party objecting is not required to produce the documents unless the party seeking
them prevails on a motion to compel. Fed.R.Civ.P. 45(d)(2). See also Micro Motion, Inc. v. Kane
Steel Co., 894 F.2d 1318, 1322 – 1323 (Fed.Cir. 1990) (“Under Rule 45(d), a nonparty subpoenaed
for testimony and production of documents may move for a protective order under Fed.R.Civ.P.
26(c). . . . A nonparty also may merely object to production of documents and things. . . . By merely
objecting, such discovery is foreclosed except pursuant to an order of the court.” [Citations
omitted.]).
As under 735 ILCS 5/2-1101, the court is expected, when compelling production, to protect
the nonparty from any significant expense associated with copying and production. Documents
produced in response to a subpoena must either be produced as they are kept in the ordinary course
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of business or be organized and labeled to correspond to the categories requested. Fed.R.Civ.P.
45(e)(1)(A). If a subpoena does not specify a form for producing electronically stored information,
the responding party must produce it in a form or forms in which is ordinarily maintained or a
reasonably usable form or forms. Fed.R.Civ.P. 45(e)(1)(B).
Quashing a subpoena as a means of protecting a witness from misuse of the subpoena power is
explicitly authorized by Rule 45(d)(3). The federal standard for granting the motion to quash does
not differ significantly from that in Illinois. A subpoena must be quashed if it does not allow a
reasonable time for compliance, requires compliance beyond the geographical limits specified in
Rule 45(c), requires disclosure of privileged or other protected matters, or subjects a person to
undue burden. Fed.R.Civ.P. 45(d)(3)(A). If a subpoena requires disclosure of a trade secret or other
confidential information or the opinions of a non-retained expert, the court may modify or quash
the subpoena or require the person to whom the subpoena is addressed to be reasonably
compensated for the costs associated with responding. Fed.R.Civ.P. 45(d)(3)(B), 45(d)(3)(C). If
documents are withheld on claims of privilege or work product, the claim must be expressly made
and “describe the nature of the withheld documents, communications, or tangible things in a
manner that, without revealing information itself privileged or protected, will enable the parties to
assess the claim.” Fed.R.Civ.P. 45(e)(2)(A)(ii).
Generally, the materials requested must be relevant and proportional to the needs of the case.
Fulton v. Foley, No. 17-CV-8696, 2019 WL 6609298, **1 – 2 (N.D.Ill. Dec. 5, 2019). In camera
inspection may be required. If the motion to quash goes to the issue of admissibility and is made
before trial and foundation evidence has been introduced, the motion may be denied on that basis.
United States v. 691.81 Acres of Land, More or Less, Situate in Clark County, State of Ohio, 443
F.2d 461, 462 – 463 (6th Cir. 1971). Denial of a motion to quash is not appealable. See Ott v. City
of Milwaukee, 682 F.3d 552 (7th Cir. 2012).
5. [11.36] Contempt
A person who fails to comply with a subpoena without “adequate excuse” may be deemed to
be in contempt of court. Fed.R.Civ.P. 45(g). “Adequate excuse” remains undefined. Some cases
say that there is no contempt when the subpoena is defective. Mader v. Motorola Inc., No. 92 C
8089, 1994 WL 535125, *8 (N.D.Ill. Sept. 30, 1994). Timely filed written objections to a subpoena
also qualify as an “adequate excuse” for noncompliance. See United States Securities & Exchange
Commission v. Hyatt, 621 F.3d 687 (7th Cir. 2010).
D. [11.37] Deposition Testimony
Fed.R.Civ.P. 32 provides detailed procedures for the use of depositions at trial. In using Rule
32, counsel should keep in mind that federal procedure does not distinguish between discovery and
evidence depositions. However, Rule 32(d)(3) preserves most objections to the competency of a
witness or the materiality or relevance of testimony whether or not objections are made at the
deposition, and 32(b) provides that those objections may be made at trial. Rule 32(a)(5)(A) states
that a deposition shall not be used against a party who, having received less than 14 days’ notice of
the deposition, promptly filed a motion for a protective order that was pending at the time the
deposition was held.
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Rule 32(c) provides that a party may offer deposition testimony as long as the party provides
the court with a transcript of the offered testimony.
Rule 32(a)(6) governs the frequent disputes about use of parts of a deposition that the offering
party does not wish to offer. Under Rule 32(a)(6), an adverse party may require the introduction of
other parts at the same time when “fairness” dictates and may, in any event, introduce any other
parts separately. Although the rule does not so state, many judges will apply the same procedures
to the court reporter’s transcript and any significant transcript changes directed by the deponent.
E. [11.38] Evidence
The Federal Rules of Evidence control the admission of evidence and certain other procedural
aspects of all federal hearings and trials (with a few exceptions listed in Fed.R.Evid. 1101). The
Federal Rules of Evidence codify, clarify, and change the prior federal law concerning judicial
notice, relevance, privileges, witness competence and interrogation, opinion and expert testimony,
hearsay and its many exceptions, and authentication and identification of writings and other
records. In general, the rules expand the discretion of the trial judge to admit evidence. The Illinois
Rules of Evidence are based on the Federal Rules of Evidence, but they are not identical. For
example, the Illinois Rules of Evidence have no counterpart for subsequent remedial measures
(Fed.R.Evid. 407) or for learned treatise exceptions to the hearsay rule (Fed.R.Evid. 803(18)).
Additionally, there are some rules that contain major differences, such as Fed.R.Evid. 404(b), 608,
702, and 801(d)(1) and Ill.R.Evid. 404(b), 608, 702, and 801(d)(1). For a detailed review of the
differences between the Federal and Illinois Rules of Evidence, see Gino L. DiVito, The Surprising
Number of Differences Between the Federal and Illinois Rules of Evidence, 108 Ill. B.J. 30 (2020).
The Federal Rules of Evidence differ from traditional Illinois practice in several respects, as
the following rules illustrate:
1. A character witness may give an opinion as to character, subject to cross-examination about
specific conduct. Fed.R.Evid. 405.
2. Witness competence is expanded, eliminating interest and so-called Dead-Man’s Act
objections (except when state law “supplies the rule of decision”). Fed.R.Evid. 601 and Advisory
Committee Notes.
3. A party can impeach its own witness. Fed.R.Evid. 607.
While these differences are narrowing, a lawyer familiar with Illinois trial practice should
master the Federal Rules of Evidence before undertaking a federal court trial.
In addition to the Federal Rules of Evidence, counsel should be aware of the provisions of and
caselaw interpreting the federal statutes on handwriting, business records, and various public
records as evidence. 28 U.S.C. §1731, et seq.
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The Supreme Court has held that the Federal Rules of Evidence provide the standard for
admitting expert testimony in a federal trial. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579, 125 L.Ed.2d 469, 113 S.Ct. 2786 (1993). Fed.R.Evid. 702 states that a witness may testify
as an expert if scientific, technical, or other specialized knowledge will assist the trier of fact in
understanding the evidence or in determining a fact in issue. In Daubert, the Court concluded that
the earlier Frye test, which provided that expert testimony is not admissible unless the expert’s
methodology is “generally accepted” as reliable in the scientific community, is no longer
applicable. 113 S.Ct. at 2794. See Frye v. United States, 293 F. 1013 (D.C.Cir. 1923).
The Supreme Court extended the judge’s gatekeeping function under Rule 702 from scientific
experts to all types of experts in Kumho Tire Co. v. Carmichael, 526 U.S. 137, 143 L.Ed.2d 238,
119 S.Ct. 1167 (1999).
The Seventh Circuit has applied Daubert to nonscientific expert testimony. See, e.g., Bielskis
v. Louisville Ladder, Inc., 663 F.3d 887 (7th Cir. 2011) (analyzing admissibility of causation
expert’s testimony under Daubert). The Seventh Circuit has made clear that Rule 702 does not bar
expert testimony when the expert used an accepted and reliable methodology and the quality of the
data used in applying that methodology was an issue for the jury, not the judge. Manpower, Inc. v.
Insurance Company of Pennsylvania, 732 F.3d 796 (7th Cir. 2013).
It is important to note that under Illinois law, the Frye test remains “the exclusive test for the
admission of expert testimony.” People v. Luna, 2013 IL App (1st) 072253, ¶121, 989 N.E.2d 655,
371 Ill.Dec. 65, quoting Donaldson v. Central Illinois Public Service Co., 199 Ill.2d 63, 767 N.E.2d
314, 323, 262 Ill.Dec. 854 (2002).
Regarding demonstrative evidence, the Seventh Circuit has clarified the relationship between
“substantive” and “demonstrative” evidence and held that a district court erred in sending to the
jury a ladder that was never admitted into evidence in a products liability case. Baugh ex rel. Baugh
v. Cuprum S.A. de C.V., 730 F.3d 701 (7th Cir. 2013).
Technology can enhance the presentation of evidence at trial. Most courtrooms today include
basic technology equipment for the presentation of evidence, such as screens, monitors, and
projectors. Many courtrooms also have video technology for remote witness testimony.
Determining what kind of technology to use at trial is an important step in trial preparation.
Technology only facilitates the telling of the story at trial. If presenting evidence on monitors,
counsel must consider placement of the monitors throughout the courtroom to ensure the jury,
judge, witness, opposing party, and others can see. A witness monitor or tablet for the witness to
view the exhibit presented can be useful.
F. [11.39] Preserving Record for Appeal
Formal “exception” to the court’s adverse rulings or orders is unnecessary. If counsel makes
known to the court the action desired or the objection to the court’s proposed action and gives the
grounds, no further statements need be made on the record to preserve the point. Fed.R.Civ.P. 46.
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Contrast the simplicity of Rule 46 and decisions under it with the extended list of rules and statutes
applicable to the preservation of the record in Illinois state courts. See Richard L. Miller II, Ch. 5,
Preserving the Record During Trial, CIVIL PRACTICE: TRYING THE CASE (IICLE®, 2019).
If the court refuses to admit proposed evidence, the offering party should make an offer of
proof to protect the record on appeal. The offer should be made out of the hearing of the jury. See
Advisory Committee Notes, 1972 Proposed Rules, Note to Subdivision (c), Ill.R.Evid. 103. The
Seventh Circuit does not require formal offers of proof when evidence is excluded. United States
v. Moore, 425 F.3d 1061 (7th. Cir. 2005). However, “the record must show the equivalent: grounds
for admissibility, the proponent must inform the court and opposing counsel what he expects to
prove by the excluded evidence, and he must demonstrate the significance of the excluded
testimony.” 425 F.3d at 1068, quoting United States v. King, 75 F.3d 1217, 1223 (7th Cir. 1996).
The trial court must give the parties ample opportunity to put in the record a fair statement of what
they intend to prove so the appellate court can intelligently pass on the challenged ruling of the trial
court.
G. [11.40] Adverse Witnesses
Federal law as to adverse or hostile witnesses is much broader than Illinois law, which merely
allows for the examination of an adverse witness “as if under cross-examination.” 735 ILCS 5/21102. See 735 ILCS 5/2-1103. See Fed.R.Evid. 607 (party calling witness may attack witness’s
credibility), 611(c)(2) (“a hostile witness, an adverse party, or a witness identified with an adverse
party” may be asked leading questions), and 614(a) (witnesses may be called by court at request of
party).
H. [11.41] Consolidation
The federal practice as to consolidation and joint trials is quite liberal. Fed.R.Civ.P. 42(a) is
broader than Fed.R.Civ.P. 20(a) on permissive joinder of parties and allows joint trials of actions
involving a common question of law or fact.
I. [11.42] Offer of Judgment
In the right case, an offer of judgment pursuant to Fed.R.Civ.P. 68 by a defendant may have
some tactical value. Under Rule 68(a), a party defending a claim may offer to allow a judgment in
a specified amount at least 14 days before trial. An offer not accepted is deemed withdrawn, but if
the judgment is less than the offer, the offeree must pay all costs incurred after the offer was made.
Fed.R.Civ.P. 68(d). The Supreme Court has ruled that Rule 68 does not require payment of costs
if the settlement offer is a sham or not realistic in amount and the plaintiff goes to trial and loses.
Delta Air Lines, Inc. v. August, 450 U.S. 346, 67 L.Ed.2d 287, 101 S.Ct. 1146 (1981). See also
Marlow v. Sawyer, No. 16-CV-JPG-DGW, 2018 WL 1427417, **2 – 3 (S.D.Ill. Mar. 22, 2018).
“Costs” typically include charges for copying and preparing transcripts and, in some cases,
attorneys’ fees. Paz v. Portfolio Recovery Associates, LLC, 924 F.3d 949, 953 (7th Cir. 2019) (Rule
68 limits attorneys’ fees and includes all costs awardable under relevant substantive statute).
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V. TRIAL AND POSTTRIAL MOTIONS
A. [11.43] Motion for Judgment as Matter of Law in Jury Trial (Formerly Motion for
Directed Verdict)
The Federal Rules of Civil Procedure covering trial and posttrial motions were significantly
revised in 1991, and earlier cases on this important subject may be out of date. Fed.R.Civ.P. 50
abandons the former “direction of verdict” for what is considered the more appropriate “judgment
as a matter of law.” Advisory Committee Notes, 1991 Amendment, Subdivision (a), Fed.R.Civ.P.
50. Describing a motion by the old terminology is considered merely a formal error. Id. “Judgment
as a matter of law” identifies both pre-verdict and post-verdict motions and avoids the incorrect
implication given by the old terms that a motion made pursuant to Rule 50 acts as a waiver of the
right to jury trial. Id. In 1993, a “technical” amendment was made to Rule 50 to correct ambiguity
in the 1991 revision. Advisory Committee Notes, 1993 Amendments, Fed.R.Civ.P. 50. The
amendment clarifies “that judgments as a matter of law in jury trials may be entered against both
plaintiffs and defendants and with respect to issues or defenses that may not be wholly dispositive
of a claim or defense.” Id.
Under the current rule, the court is authorized to enter judgment as a matter of law anytime
during the trial as soon as it is apparent that either party is unable to carry a burden of proof on any
fact essential to that party’s case. The Advisory Committee Notes caution that before the court
enters judgment as a matter of law, a party should be apprised of the materiality of a dispositive
fact and be afforded the opportunity to present any evidence bearing on that fact. Advisory
Committee Notes, 1991 Amendment, Subdivision (a), Fed.R.Civ.P. 50.
Rule 50(a)(2) imposes the requirement that a moving party articulate the basis on which a
judgment as a matter of law might be rendered. This assures that the opposing party has an
opportunity to cure any overlooked deficiency in its proof. Laborers’ Pension Fund v. A & C
Environmental, Inc., 301 F.3d 768, 775 (7th Cir. 2002). See also Cole v. Meeks, No. 15-1292MMM, 2019 WL 4677000, *2 (C.D.Ill. Sept. 25, 2019). This revision alters the result in cases in
which courts used various techniques to avoid the requirement that a motion for directed verdict be
made as a predicate to a motion for judgment notwithstanding the verdict. See, e.g., Benson v.
Allphin, 786 F.2d 268 (7th Cir.), cert. denied, 107 S.Ct. 172 (1986).
Fed.R.Civ.P. 16 facilitates the court’s authority under Rule 50 by encouraging the court to
schedule first the presentation on an issue identified in the course of pretrial as likely to be
dispositive. Under this Rule, the court will consider, during the course of the pretrial conference, if
a motion for summary judgment should be considered; the court also has the discretion to order the
presentation of evidence that may dispose of the case as a matter of law pursuant to Fed.R.Civ.P.
50(a) or 52(c). This can be useful when the court is uncertain whether to grant summary judgment
under Fed.R.Civ.P. 56. The court can deny a motion for summary judgment while scheduling a
separate trial of an issue under Fed.R.Civ.P. 42(b) or while scheduling a trial to begin with
presentation on the essential fact that a party seems unlikely to be able to maintain.
Rule 16(b) was amended in 1993 with significant changes “to provide a more appropriate
deadline for the initial scheduling order required by the rule.” Advisory Committee Notes, 1993
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Amendments, Subdivision (b), Fed.R.Civ.P. 16. Rule 16(b) states that the order is to be entered
within 90 days after the defendant first appears or within 120 days after service of the complaint.
This addition of time is aimed at reducing problems in multi-defendant cases so that all defendants
initially named in a lawsuit may participate.
Rule 16(c) was amended in 1993 to stress the opportunities for structuring trials under Rules
42, 50, and 52 and to erase any questions about the court’s authority to make appropriate orders to
promote settlement or to advance an efficient trial. Advisory Committee Notes, 1993 Amendments,
Subdivision (c), Fed.R.Civ.P. 16.
The trial court is not bound to hear oral argument before reaching its decision on a pre-verdict
motion for judgment as a matter of law. Weir v. Chicago Plastering Institute, 272 F.2d 883 (7th
Cir. 1959). In addition, making a motion for judgment as a matter of law at the close of the
opponent’s case does not waive the right to present evidence to the jury if the motion is not granted.
If the motion is granted, the court’s order is effective without the formality of a submission to the
jury. Fed.R.Civ.P. 50(a).
A timely Rule 50(b) motion is a jurisdictional prerequisite to appeal based on insufficiency of
evidence. See Unitherm Food Systems, Inc. v. Swift-Eckrich, Inc., 546 U.S. 394, 163 L.Ed.2d 974,
126 S.Ct. 980 (2006). In requesting a judgment as a matter of law, a party should present its grounds
with sufficient particularity so that the court is fairly apprised of its position, and, if a ruling is
reserved, the opponent may enter proof on the specified grounds. Judgment as a matter of law is
improper when the evidence is conflicting or is insufficient to support only one certain verdict. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 91 L.Ed.2d 202, 106 S.Ct. 2505 (1986). See Perkins
v. Federal Home Loan Bank of Chicago, No. 18 C 06418, 2019 WL 4958237, *3 (N.D.Ill. Oct. 8,
2019).
There is a difference as to the result of a successful motion between a motion for judgment as
a matter of law in a jury trial under Rule 50 and a motion for involuntary dismissal in a bench trial
under Fed.R.Civ.P. 41(b). When a motion for judgment as a matter of law is granted, the result is
always a judgment on the merits, but a dismissal under Rule 41(b) may be without prejudice if the
court so specifies.
Is the sufficiency of the evidence to be weighed according to federal or state law? The Supreme
Court in Dick v. New York Life Insurance Co., 359 U.S. 437, 3 L.Ed.2d 935, 79 S.Ct. 921 (1959),
noted the issue and specifically refused to decide it. While some other circuits apply a federal
standard in all cases, the Seventh Circuit procedure of reference to state law in diversity cases was
adopted in Wieloch v. Rogers Cartage Co., 290 F.2d 235 (7th Cir. 1961), and reaffirmed in Illinois
State Trust Co. v. Terminal Railroad Association of St. Louis, 440 F.2d 497, 500 (7th Cir.), cert.
denied, 92 S.Ct. 100 (1971):
[I]t is settled that in this circuit the applicable state standard applies. . . . It is
undisputed that Illinois law governs this cause of action, and the Illinois standard for
direction of verdicts has . . . been clarified. As the Illinois Supreme Court stated in
Pedrick v. Peoria & E.R.R., 37 Ill.2d 494, 510, 229 N.E.2d 504, 513-514 (1967):
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In our judgment verdicts ought to be directed and judgments n.o.v. entered only in
those cases in which all of the evidence, when viewed in its aspect most favorable to
the opponent, so overwhelmingly favors movant that no contrary verdict based on
that evidence could ever stand.
Our inquiry thus is directed to a determination of whether a verdict for plaintiffs
based on the evidence stated above “viewed in its aspect most favorable to (plaintiffs)
. . . could ever stand.” Id. [Citations omitted.]
See also Suzik v. Sea-Land Corp., 89 F.3d 345, 348 (7th Cir. 1996).
A motion for judgment as a matter of law may be renewed no later than 28 days after entry of
judgment or after the jury has been discharged if the motion addresses a jury issue not decided by
the verdict. Fed.R.Civ.P. 50(b).
In short, this is an area in which federal practice differs from Illinois state court, where requests
for judgment as a matter of law or a new trial must be made in a single, written posttrial motion
within 30 days of the judgment. See 735 ILCS 5/2-1202; S.Ct. Rule 274. A posttrial motion for
judgment notwithstanding the verdict may be made even if no motion for directed verdict was made
prior to the submission of the case to the jury.
B. [11.44] Motion To Dismiss in Bench Trial
Fed.R.Civ.P. 52(c) parallels Fed.R.Civ.P. 50(a) but is applicable to nonjury trials. It authorizes
the court to enter judgment at any time it can appropriately make a dispositive finding of fact on
the evidence. Rule 52(c) allows the court to decline to render judgment until the close of all of the
evidence. As under former Fed.R.Civ.P. 41(b), the court retains discretion to not decide the motion
and enter no judgment prior to the close of the evidence.
As with Rule 50(a) motions in jury trials, making the motion does not waive the right to present
evidence if the motion is denied. However, proceeding to present evidence does waive the right to
argue on appeal that the motion was improperly denied. In effect, the appeal takes the case as it
stands at the conclusion of the trial.
Rule 52(c) authorizes entry of judgment against the defendant as well as the plaintiff earlier
than the close of the case presentation by the party against whom judgment is rendered. A 1991
amendment deleted language in Rule 41(b) that had authorized its use as a means of terminating a
bench trial on the merits when a plaintiff had failed to carry a burden of proof in presenting the
case. Advisory Committee Notes, 1991 Amendment, Fed.R.Civ.P. 41. A motion to dismiss
previously brought under Rule 41 on the ground that a plaintiff’s evidence is legally insufficient
should now be treated as a motion for judgment on partial findings under Rule 52(c).
The standard for consideration of a motion to dismiss is not weighted for the opponent of the
motion, and the rule set out in Pedrick v. Peoria & Eastern R.R., 37 Ill.2d 494, 229 N.E.2d 504
(1967) (see §11.43 above), does not apply. Instead, the judge may decide the motion on an objective
analysis of the evidence. Cantwell & Cantwell v. Vicario, 464 B.R. 776, 786 (N.D.Ill. 2011). This
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approach in federal court is the same as that set out for Illinois courts in 735 ILCS 5/2-1110. Thus,
unlike the Pedrick standard in a jury trial, when a defendant moves for a pre-verdict judgment as a
matter of law in a bench trial, the court must consider all the evidence, including any favorable to
the defendant. People ex rel. Sherman v. Cryns, 203 Ill.2d 264, 786 N.E.2d 139, 149, 271 Ill.Dec.
881 (2003), citing Kokinis v. Kotrich, 81 Ill.2d 151, 407 N.E.2d 43, 44 – 45, 40 Ill.Dec. 812 (1980).
Any judgment that is entered under Rule 52(c) must be accompanied by findings of fact and
conclusions of law, as provided in Rule 52(a). If the losing party objects to the contents of the
findings, he or she has 28 days to file a motion to amend, which may be joined with a motion for a
new trial under Fed.R.Civ.P. 59. For counsel preparing proposed findings in the Northern District
of Illinois, former N.D.Ill. Civil Rule 13 has been replaced by Guidelines for Proposed Findings of
Fact and Conclusions of Law, www.ilnd.uscourts.gov/_assets/_documents/_forms/_legal/new
rules/proposed_findings_guidelines.htm.
A finding of fact made under Rule 52 cannot be set aside on appeal unless it is “clearly
erroneous.” Fed.R.Civ.P. 52(a)(6). For the Supreme Court’s view of the rule, see United States v.
United States Gypsum Co., 333 U.S. 364, 92 L.Ed. 746, 68 S.Ct. 525 (1948). Of course, the
appellate court is perfectly free to revise the trial court’s conclusion of law. This has led to a rule
that the appellate court may indeed reverse a finding of fact when it is based on an erroneous
interpretation of the law. In addition, mixed questions of law and fact are freely reviewable on
appeal. See, e.g., Straits Financial LLC v. Ten Sleep Cattle Co., 900 F.3d 359, 367 – 368 (7th Cir.
2018). Still, a major issue on appeal will be distinguishing between a finding of fact and a
conclusion of law because fact-finding is more easily sustained on appeal. For a discussion of those
items treated as “findings of fact,” see 9 James Wm. Moore et al., MOORE’S FEDERAL
PRACTICE, §52.31 (3d ed. 2009). The best tactic may be to denominate specific holdings as
“findings of fact” or “conclusions of law” and hope that the appellate court will be duly impressed.
C. Posttrial Motions
1. [11.45] Time for Filing
The posttrial motion is the last opportunity for counsel to obtain additional relief to which the
client may be entitled, ameliorate adverse action by the court, or at least prepare the record for
appeal. The posttrial motion is now termed a “renewed motion for judgment as a matter of law”
rather than a “motion for judgment notwithstanding the verdict.” Fed.R.Civ.P. 50(b).
There are two major differences between the federal and Illinois procedures for posttrial
motions:
First, as the title as a “renewed motion” implies, the concept of the former Rule 50(b) is retained
in that the post-verdict motion is a renewal of an earlier motion. Advisory Committee Notes, 1991
Amendment, Subdivision (b), Fed.R.Civ.P. 50. A posttrial motion for judgment can be granted only
on grounds advanced in a pre-verdict motion. See also Advisory Committee Notes, 2006
Amendment, Fed.R.Civ.P. 50.
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Second, renewal of a motion for judgment after trial or motion for a new trial may be made
only within 28 days after entry of judgment (not 28 days after the jury verdict) or, if there was no
verdict, within 28 days after the jury was discharged. Fed.R.Civ.P. 50(b). This 28-day period may
not be extended by the court or by stipulation of the parties. Advisory Committee Notes, 2009
Amendments, Fed.R.Civ.P. 50. Fed.R.Civ.P. 59(e) provides that the 28-day time limit also applies
to a motion to alter or amend the judgment. WARNING: The three-additional days afforded by
Fed.R.Civ.P. 6(d) do not apply to deadlines that are triggered by an entry of judgment, such as the
deadline for motions to alter or amend a judgment under Rule 59(e). Marlow v. Sawyer, No. 16CV-JPG-DGW, 2018 WL 1427417, *1 (S.D.Ill. Mar. 22, 2018), citing Williams v. Illinois, 737
F.3d 473 (7th Cir. 2013).
Generally, when a party fails to make a post-verdict motion for a judgment as a matter of law,
the party is barred from appealing the issue of the sufficiency of the evidence. In Unitherm Food
Systems, Inc. v. Swift-Eckrich, Inc., 546 U.S. 394, 163 L.Ed.2d 974, 126 S.Ct. 980 (2006), the
United States Supreme Court reversed a Tenth Circuit judgment granting a patentee a new trial.
Although the patentee had made a motion for judgment as a matter of law under Rule 50(a) at the
close of its rival’s case, which was denied, it failed to renew the motion or seek a new trial under
Rule 50(b) after the jury’s verdict. The U.S. Supreme Court’s decision reaffirms the rule that a
party must file a post-verdict motion under Rule 50(b) prior to seeking appellate review of the
sufficiency of the evidence presented at trial. In addition, resolving a circuit split, the Supreme
Court has held that a party may not appeal a denial of summary judgment after a district court has
conducted a full trial on the merits, at least when the denial of summary judgment was based on
the existence of a genuine issue of material fact. Ortiz v. Jordan, 562 U.S. 180, 178 L.Ed.2d 703,
131 S.Ct. 884 (2011).
For contrast and details of Illinois posttrial motions, see Elizabeth C. Curtin and Bojan
Manojlovic, Ch. 14, Posttrial Motions, CIVIL PRACTICE: TRYING THE CASE (IICLE®, 2019).
2. Grounds
a. [11.46] Judgment After Trial (Formerly Judgment Notwithstanding the Verdict)
Standards for granting a judgment as a matter of law are the same in both pre-verdict and postverdict situations. See Illinois Tamale Co. v. El-Greg, Inc., No. 16 C 5387, 2019 WL 4395139, *4
(N.D.Ill. Sept. 13, 2019). In the Seventh Circuit, the state standard is followed by the federal court
in diversity cases. Wieloch v. Rogers Cartage Co., 290 F.2d 235 (7th Cir. 1961), and reaffirmed in
Illinois State Trust Co. v. Terminal Railroad Association of St. Louis, 440 F.2d 497, 500 (7th Cir.),
cert. denied, 92 S.Ct. 100 (1971). In Illinois, that standard is stated in Pedrick v. Peoria & Eastern
R.R., 37 Ill.2d 494, 229 N.E.2d 504 (1967).
Under the terms of Fed.R.Civ.P. 50(b), a motion may be granted for judgment after trial even
if the judge has previously denied a motion for judgment as a matter of law without reserving
judgment on it. If the trial judge decides that the evidence is insufficient to support the jury’s
verdict, Rule 50(b) leaves to the judge’s discretion whether to enter judgment as a matter of law or
to order a new trial.
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b. [11.47] New Trial
Grounds for granting a motion for a new trial under Fed.R.Civ.P. 59 exist if the judge considers
the verdict to be against the weight of the evidence, if the damages are excessive, or if prejudicial
error has occurred. See Christmas v. City of Chicago, 682 F.3d 632, 639 (7th Cir. 2012); Kapelanski
v. Johnson, 390 F.3d 525, 530 (7th Cir. 2004). “Prejudicial error” includes every reason that the
trial was not fair to the moving party. Some possible grounds include the following:
1. irregularity in the proceedings by the court, jury, or adverse party, or any order of the court
or abuse of discretion by which the losing party was prevented from having a fair trial
(Richardet v. Murdale True Value, Inc., No. 07-cv-0368-MJR, 2009 WL 1514565, *2
(S.D.Ill. June 1, 2009));
2. misconduct of the jury (see, e.g., McDonough Power Equipment, Inc. v. Greenwood, 464
U.S. 548, 78 L.Ed.2d 663, 104 S.Ct. 845, 849 – 850 (1984) (discussing standard for new
trial in context of juror’s possible dishonesty during voir dire process); Arreola v. Choudry,
533 F.3d 601, 605 – 606 (7th Cir. 2008));
3. accident or surprise that ordinary prudence could not have prevented; however, surprise is
not legal ground for setting aside jury verdict unless party alleging surprise shows that its
effect was to deprive him or her of fair trial (Mangren Research & Development Corp. v.
National Chemical Co., Inc., No. 93-C-2948, 1995 WL 33102, *8 (N.D.Ill. Jan. 26, 1995)
(noting that, under federal precedent, district court may be entitled to grant new trial on the
basis of surprise, but only if it causes actual prejudice); Othman v. City of Chicago, No.
11-cv-5777, 2016 WL 612809, **6 – 8 (N.D.Ill. Feb. 16, 2016) (noting that surprise may
be basis for new trial under federal rules, but ultimately determining that moving party had
not sufficiently alleged surprise));
4. newly discovered evidence (see Richardet, supra, 2009 WL 1514565 at *2 (noting that
newly discovered evidence is basis for new trial));
5. excessive or inadequate damages suggesting passion or prejudice (see Frizzell v. Szabo,
647 F.3d 698, 703 (7th Cir. 2011));
6. insufficiency of evidence, when verdict is contrary to clear weight of evidence (Hoskins v.
Bowles, No. 15-CV-280-SMY-RJD, 2019 WL 1402156, *1 (S.D.Ill. Mar. 28, 2019)
(noting that court, under Rule 59(a), has discretion to order new trial when verdict is against
manifest weight of evidence); see also Romero v. Cincinnati, Inc., 171 F.3d 1091, 1095 –
1096 (7th Cir. 1999));
7. error in law occurring at trial (on proper motion or of its own volition, trial court may set
aside its judgment and grant new trial because of newly discovered law; court thus has
opportunity to correct error in its proceedings without subjecting parties to expense of an
appeal (Murphy v. Smith, No. 12-cv-0841-SCW, 2015 WL 13236221, *9 (S.D.Ill. Sept. 25,
2015)); or
8. improper jury instructions (Wilson v. Williams, 83 F.3d 870, 877 (7th Cir. 1996)).
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The motion for a new trial is not a substitute for active objections about adverse developments
during a trial. The Seventh Circuit Court of Appeals has held that the plain error doctrine is not
available when a party has failed to object to opposing counsel’s allegedly prejudicial closing
arguments, when purported conflict of interest of counsel is not raised, or when a party has not
objected to erroneous jury instructions. Deppe v. Tripp, 863 F.2d 1356 (7th Cir. 1988).
3. [11.48] Motion To Amend
A motion to amend the court’s findings of fact in a nonjury case is not a prerequisite to a
challenge to the sufficiency of the evidence on appeal. This motion may be made along with a
motion for a new trial within 28 days of entry of judgment. Fed.R.Civ.P. 59(e). Note, however, that
clerical mistakes can be corrected even while the case is on appeal, whether the case is jury or
nonjury. Fed.R.Civ.P. 60(a). In addition, when a motion to alter or amend a judgment under Rule
59(e) is filed more than 28 days after entry of judgment, it automatically becomes a Rule 60(b)
motion. See Talano v. Northwestern Medical Faculty Foundation, Inc., 273 F.3d 757, 762 (7th Cir.
2001).
A motion to amend the pleadings to conform to the evidence and raise such issues may be made
by any party at any time, even after judgment. Fed.R.Civ.P. 15(b)(2). However, failure to so amend
does not affect the result of the trial of these issues. If parties impliedly or expressly consent to the
trial of issues not raised by the pleadings, the issues will be treated in all respects as if they had
been raised in the pleadings. Id.
A party may move to amend the pleadings to conform to the evidence when the evidence is
objected to at the trial on the ground that it is not within the issues made by the pleadings.
Fed.R.Civ.P. 15(b)(1). The rule directs that this motion is to be granted freely, as long as there is
no prejudice. However, once final judgment is granted, the district court lacks jurisdiction to grant
leave to amend the pleadings, “unless the plaintiff also moves for relief from the judgment” under
Rule 59 and 60. Childress v. Walker, 787 F.3d 433, 442 (7th Cir. 2015). See also Sparrow v. Heller,
116 F.3d 204 (7th Cir. 1997).
Rule 15(c) makes amendment of pleadings effective as of the time of the original pleading.
Rule 15(c)(1) makes clear that it does not preclude any relation back permitted under applicable
state or federal limitations law. Thus, if the controlling limitations law affords a more lenient
principle of relation back than provided in Rule 15(c), it should be available under Rule 15(c)(1) to
save the claim. The rule is intended to produce results contrary to those reached in such cases as
Martin’s Food & Liquor, Inc. v. United States Department of Agriculture, 702 F.Supp. 215 (N.D.Ill.
1988). In that case, the court held that an amendment to the complaint could not relate back to the
date of filing the original action when the complaint was served two days after the 30-day period
prescribed by the applicable statute had expired. The Advisory Committee considered use of Rule
15(c) to time-bar a complaint in this manner “inconsistent with the liberal pleading practices
secured by Rule 8” and further indicated that the 1991 amendment overruled the restrictive reading
of Rule 15 that the Supreme Court earlier articulated in Schiavone v. Fortune, 477 U.S. 21, 91
L.Ed.2d 18, 106 S.Ct. 2379 (1986). Advisory Committee Notes, 1991 Amendment, Paragraph
(c)(3), Fed.R.Civ.P. 15.
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4. [11.49] Additur and Remittitur
Additur is unconstitutional in the federal system as a violation of the right to jury trial. Dimick
v. Schiedt, 293 U.S. 474, 79 L.Ed. 603, 55 S.Ct. 296 (1935). Illinois law may allow additur in
restricted circumstances. See Poliszczuk v. Winkler, 387 Ill.App.3d 474, 899 N.E.3d 1115, 1135,
326 Ill.Dec. 454 (1st Dist. 2008); Hladish v. Whitman, 192 Ill.App.3d 561, 549 N.E.2d 5, 139
Ill.Dec. 682 (2d Dist. 1989).
Remittitur in the federal courts is governed by the common law, unlike in Illinois, which has a
statutory provision, 735 ILCS 5/2-1205. In the Seventh Circuit, a plaintiff consenting to remittitur
waives the right to appeal the reduced judgment and cannot, on appeal by the opposite party, assert
the validity of the original judgment and seek its reinstatement. Adams v. City of Chicago, 798 F.3d
539, 541 (7th Cir. 2015). See also Republic Tobacco Co. v. North Atlantic Trading Co., 381 F.3d
717, 739 (7th Cir. 2004). This restriction offers a somewhat successful plaintiff the less than
satisfactory options of accepting remittitur with no appeal or facing a new trial, also with no appeal
about the first trial.

VI. JUDGMENT
A. [11.50] Entry
Entry of judgment is governed by Fed.R.Civ.P. 49, 54, 58, and 79(b), which should be read and
applied together.
The court clerk shall prepare, sign, and enter a judgment “promptly” and without directions by
the court when there has been a general jury verdict or a decision by the court awarding only costs
or a sum certain or denying all relief. Fed.R.Civ.P. 58(b)(1). If the court grants other relief or there
is a special verdict or a general jury verdict with special interrogatories, the court must approve the
form of judgment before entry by the clerk. Fed.R.Civ.P. 58(b)(2). In cases involving multiple
claims and parties, Rule 54(b) governs and provides for revision of orders on limited issues and
parties before a complete final judgment, unless those orders contain “magic language” for
immediate entry of a judgment. Rule 58(e) provides that a motion for attorneys’ fees will be
considered timely if made in accordance with Rule 54(d)(2). See also N.D.Ill. Local Rule 54.3.
The judgment is entered when a notation is made in the civil docket as provided by Rule 79(a).
After a general jury verdict in open court, the clerk usually enters the judgment without requiring
any form from the prevailing attorney. Rule 54(a) forbids entry of a recital of the pleadings as entry
of judgment. The practitioner should exercise caution in relying merely on an electronic filing
notice to alert him or her to an entry of judgment and, instead, read the actual order attached to the
notice.
Note the necessity of having a separate judgment entered pursuant to Rule 58. The general
result of a court’s failure to enter judgment on a separate document is that the time for making
motions under Rules 50, 52, 54(d)(2)(B), and 59 and some motions under Rule 60, as well as the
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time to appeal under Federal Rule of Appellate Procedure 4(a), does not begin to run. The entry of
a minute order alone does not satisfy the requirements of Rule 58 even though it expressly granted
the defendant’s motion for summary judgment. Calumet River Fleeting, Inc. v. International Union
of Operating Engineers, Local 150, AFL-CIO, 824 F.3d 645, 650 (7th Cir. 2016).
In an effort to put a limit on the problem of when a judgment is entered and becomes final,
Rule 58 was amended in 2002 to replace the definition of when a judgment is “effective” with a
new provision, Rule 58(c), which defines the time when a judgment is entered. Advisory
Committee Notes, 2002 Amendments, Fed.R.Civ.P. 58. In the cases in which a court and clerk fail
to comply with Rule 58(a), the motion periods set by Rules 50, 52, 54(d)(2)(B), 59, and 60 now
begin to run after expiration of 150 days from entry of the judgment in the civil docket as required
by Rule 79(a). A companion amendment of Fed.R.App.P. 4(a)(7) integrates these changes with the
time to appeal.
Rule 58(a) was also amended in 2002 to preserve the separate document requirement while
exempting an order disposing of a motion. Advisory Committee Notes, 2002 Amendments,
Fed.R.Civ.P. 58. This does not excuse the obligation to set forth the judgment itself on a separate
document, but it alleviates the problem of courts that treat orders, such as those that deny a motion
for new trial, as a “judgment.”
When a judgment in an action for the recovery of money or property has been entered in a
district court and has become final by appeal or the expiration of time for appeal, the judgment may
be registered in any other district by filing a certified copy. A judgment so registered has the same
effect as a judgment of the district court of the district in which it is registered and may be enforced
in the same manner. 28 U.S.C. §1963.
B. [11.51] Findings in Nonjury Cases
Note the necessity of findings in nonjury cases under Fed.R.Civ.P. 52, which is discussed in a
different context in §11.44 above.
C. [11.52] Finality
“Judgment,” as defined in Fed.R.Civ.P. 54(a), “includes a decree and any order from which an
appeal lies.” Generally, an appeal lies only from those orders and judgments that are “final.” 28
U.S.C. §1291. A “final decision,” according to the United States Supreme Court, is one that “ends
the litigation on the merits and leaves nothing for the court to do but execute the judgment.” Ray
Haluch Gravel Co. v. Central Pension Fund of International Union of Operating Engineers, 571
U.S. 177, 187 L.Ed.2d 669, 134 S.Ct. 773, 779 (2014), quoting Catlin v. United States, 324 U.S.
229, 89 L.Ed. 911, 65 S.Ct. 631, 633 (1945).
There has, however, been some flexibility in applying the principle of “finality,” which controls
the meaning of “judgment.” In Forgay v. Conrad, 47 U.S. 201, 12 L.Ed. 404 (1848), and similar
cases, the Supreme Court has held that an order directing immediate delivery of physical property
is final and thus reviewable even though a provision for a subsequent accounting is contained in
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the same order. See Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 89 L.Ed. 569, 65 S.Ct.
1475 (1945). The Supreme Court has held final those orders that are “collateral” in the sense that
they constitute a “final disposition of a claimed right which is not an ingredient of the cause of
action and does not require consideration with it.” Cohen v. Beneficial Industrial Loan Corp., 337
U.S. 541, 93 L.Ed. 1528, 69 S.Ct. 1221, 1226 (1949) (order denying motion to compel plaintiff to
post security for costs and expenses unanimously held appealable). The Seventh Circuit Court of
Appeals has recognized a different interpretation of the requirement of “collateralness,” stating that
the Cohen test was incomplete because of its failure to compare the irreparable harm of the denial
of an immediate appeal with the irreparable harm if the appeal were allowed. Palmer v. City of
Chicago, 806 F.2d 1316, 1318 – 1319 (7th Cir. 1986), cert. denied, 107 S.Ct. 2180 (1987).
Some orders are appealable, although they are not final within the meaning of 28 U.S.C. §1291.
See King v. Newbold, 845 F.3d 866, 867 – 868 (7th Cir. 2017). For example, pretrial discovery
orders may be appealable when an order conclusively determines the disputed question or issue
and the order is effectively unreviewable on final appeal. See, e.g., P.H. Glatfelter Co. v. Windward
Prospects Ltd., 847 F.3d 452, 455 (7th Cir. 2017). An order denying a qualified immunity claim
on summary judgment is likewise reviewable under the collateral order doctrine. See Dockery v.
Blackburn, 911 F.3d 458, 464 (7th Cir. 2018).
Perhaps the most significant exception to the traditional concept of finality is contained in Rule
54(b). Under this provision, when more than one claim for relief is presented in an action or when
multiple parties are involved, the court may direct the entry of a final judgment as to one or more
but fewer than all the claims or parties after an express determination that there is no reason for
delay. In Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 100 L.Ed. 1297, 76 S.Ct. 895, 899 (1956),
the Supreme Court made a comprehensive analysis of Rule 54(b) and upheld its validity as
providing “a practical means of permitting an appeal to be taken from one or more final decisions
on individual claims, in multiple claims actions, without waiting for final decisions to be rendered
on all the claims in the case.” [Emphasis added.] A comparable provision is made applicable to
state practice by S.Ct. Rule 304.
D. [11.53] Staying Enforcement of Judgment
Enforcement of the judgment is stayed during the pendency of motions made pursuant to
Fed.R.Civ.P. 50 and 59. In addition, the timely filing of a Fed.R.Civ.P. 52(b) motion after judgment
will stay enforcement of the judgment and toll the time for appeal until the motion is ruled on. See
Fed.R.Civ.P. 62(b), 62(f); Fed.R.App.P. 4(a)(4). Rule 62(b) permits the court to require security.
E. [11.54] Notice of Appeal
If a party chooses to appeal a judgment, it must timely file a notice of appeal pursuant to
Fed.R.App.P. 4. Timeliness of a notice of appeal is a jurisdictional prerequisite. See United States
v. Lilly, 206 F.3d 756, 760 (7th Cir. 2000). See also Saxon v. Lashbrook, 873 F.3d 982, 986 – 987
(7th Cir. 2017). Generally, a notice of appeal must be filed within 30 days of the entry of the
judgment or order the party is appealing in a civil matter. Fed.R.App.P. 4(a)(1)(A). Rule 4 provides
several exceptions to this timeliness requirement. Under Rule 4(a)(1)(B), if one of the parties is the
United States, including an agency or officer sued in their official capacity, the notice of appeal
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must be filed within 60 days. See, e.g., United States v. Segal, 938 F.3d 898, 901 – 902 (7th Cir.
2019). The court treats a notice of appeal filed after the announcement of a decision or order, but
before entry of the judgment or order, as filed on the date of and after the entry. Fed.R.App.P.
4(a)(2).
In Illinois, a notice of appeal must be filed within 30 days of the entry of the final judgment
that is being appealed. S.Ct. Rule 303. If the notice of appeal was mailed prior to the 30-day
deadline, but received after the deadline, it is it considered timely filed. Huber v. American
Accounting Ass’n, 2014 IL 117293, ¶11, 21 N.E.3d 433, 386 Ill.Dec. 670. Proof of mailing must
be shown by a non-attorney affidavit or attorney certificate verifying the date and place of mailing
and proper postage. 2014 IL 117293 at ¶13.
Time to file a notice of appeal may be extended by the court upon a timely motion for an
extension of time filed within 30 days under Rule 4(a) if the party can show excusable neglect or
good cause. Fed.R.App.P. 4(a)(5)(A). The court cannot extend the time to file a notice of motion
beyond 30 days after the prescribed deadline or 14 days after the order granting the motion for an
extension. Fed.R.App.P. 4(a)(5)(C).
Filing certain posttrial motions impacts the filing of a notice of appeal. Under Rule 4(a)(4)(A),
filing of select posttrial motions pursuant to the Rules will toll the time for filing a notice of appeal
until the last order disposing of the posttrial motion. Motions that toll the time for filing a notice of
appeal include motions
1. for judgment under Fed.R.Civ.P. 50;
2. to amend or make additional factual findings under Fed.R.Civ.P. 52(b);
3. for attorneys’ fees under Fed.R.Civ.P. 54 (if the court extends time to appeal under
Fed.R.Civ.P. 58);
4. to amend the judgment or for a new trial under Fed.R.Civ.P. 59; or
5. for relief under Fed.R.Civ.P. 60 (if filed within 28 days of the entry of the judgment).
Time to file an appeal may be reopened by the court for 14 days if the moving party did not
receive notice of the judgment within 21 days, the party filed the motion to reopen within the earlier
of 180 days after the judgment was entered or 14 days after the party receives notice of the
judgment, and the court found no prejudice to either party for reopening. Fed.R.App.P. 4(a)(6).
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I. [12.1] SCOPE OF CHAPTER
A judgment in a trial court is, in many instances, the end of one phase of litigation and the
beginning of another — the appeal. This chapter provides a general explanation of the law and
procedures for appealing a matter from a district court to a court of appeals. As with any general
treatise, this chapter does not provide a final answer to specific questions concerning federal
appeals, but instead provides general principles and a starting point for more in-depth research and
analysis. A thorough review of the caselaw, statutes, and governing rules is essential to fully and
properly address issues concerning perfecting an appeal.

II. GENERAL PRINCIPLES OF FEDERAL APPEALS
A. [12.2] Jurisdiction of the Courts of Appeals
Courts of appeals, like other federal courts, are courts of limited jurisdiction and require a
statutory grant of jurisdiction. Most appeals from district courts to courts of appeals are pursued
under 28 U.S.C. §1291 (appeals from final decisions) or 28 U.S.C. §1292 (appeals from
interlocutory decisions). Both of these provisions specifically exempt situations “where a direct
review may be had in the Supreme Court.” 28 U.S.C. §§1291, 1292(a)(1).
Other, less frequently invoked bases for appellate court jurisdiction include (1) extraordinary
writs under the All Writs Act (28 U.S.C. §1651); (2) orders regarding arbitration under the Federal
Arbitration Act (9 U.S.C. §16); (3) decisions of the United States Tax Court (26 U.S.C. §7482);
and (4) certain orders of the Federal Communications Commission, Secretary of Agriculture,
Secretary of Transportation, Atomic Energy Commission, and other agencies (28 U.S.C. §2342).
The courts of appeals also have the authority to review certain decisions of various federal
administrative tribunals. The court’s jurisdiction in these cases depends on the provisions of the
statute allowing judicial review. The specific statute at issue should be consulted carefully in each
case. See, e.g., Lamps Plus, Inc. v. Varela, ___ U.S. ___, 203 L.Ed.2d 636, 139 S.Ct. 1407, 1423
(2019) (Breyer, J., dissenting) (“§16(a) of the [Federal Arbitration Act] will normally allow an
immediate appeal where arbitration is denied, but §16(b) will normally require parties to wait until
the end of the arbitration in order to bring legal questions about that proceeding to a court of
appeals”); Chao v. Gunite Corp., 442 F.3d 550, 556 (7th Cir. 2006) (petition for review of order
from Occupational Safety and Health Review Commission).
Litigants should expect the court of appeals to examine (either sua sponte or at the request of a
party) whether it has jurisdiction over the appeal, as well as to scrutinize the underlying jurisdiction
of the district court. See Avila v. Pappas, 591 F.3d 552, 553 (7th Cir. 2010) (“The first question in
every case is whether the court has jurisdiction.”); Büchel-Ruegsegger v. Büchel, 576 F.3d 451,
453 (7th Cir. 2009); Baer v. First Options of Chicago, Inc., 72 F.3d 1294, 1298 (7th Cir. 1995);
Indiana Harbor Belt R.R. v. American Cyanamid Co., 860 F.2d 1441, 1443 (7th Cir. 1988).
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1. [12.3] The Seventh Circuit
Except for those cases within the jurisdiction of the Federal Circuit (see §12.4 below), appeals
from federal district courts in Illinois must be taken to the United States Court of Appeals for the
Seventh Circuit. 28 U.S.C. §1294(1). The Seventh Circuit’s clerk’s office is located in Room 2722
of the United States Courthouse, 219 South Dearborn Street, Chicago, IL 60604, and the clerk’s
telephone number is 312-435-5850. Further information concerning the court and its operations can
be found at the court’s website, www.ca7.uscourts.gov/default.htm. There, the court makes
available very valuable information, including, among other things, the PRACTITIONER’S
HANDBOOK FOR APPEALS TO THE UNITED STATES COURT OF APPEALS FOR THE
SEVENTH CIRCUIT (2014) (www.ca7.uscourts.gov/rules/handbook.pdf), examples of briefs, a
filing checklist for briefs, and Federal and Circuit Rules, as well as recordings of recent oral
arguments.
2. [12.4] The Federal Circuit
Not every appeal originating in an Illinois district will be appealed to the Seventh Circuit. The
United States Court of Appeals for the Federal Circuit has exclusive jurisdiction over certain types
of matters, including, without limitation, patent cases and certain cases against the United States.
The Federal Circuit’s jurisdiction is set forth in 28 U.S.C. §§1292(c), 1292(d), and 1295.
3. [12.5] Review of Judgments from Magistrate Judges
In addition to appeals from decisions by district judges, final judgments of magistrate judges
in civil cases may be reviewed by the courts of appeals under 28 U.S.C. §636(c)(3). For the court
of appeals to have jurisdiction under 28 U.S.C. §1291, a magistrate judge must have jurisdiction to
enter the final judgment being appealed. With the proper consent by the parties, a magistrate judge
may conduct proceedings and enter final judgments. Without the proper consents, however,
appellate jurisdiction in the court of appeals does not exist. Lowrey v. Tilden, 948 F.3d 759, 760
(7th Cir. 2020) (Wood, C.J., in chambers); Stevo v. Frasor, 662 F.3d 880, 884 (7th Cir. 2011). The
Seventh Circuit has made special efforts to point out the requirements for effective consent. “This
circuit has taken a strict view of the prerequisites for trial before a magistrate judge because the
parties are giving up their constitutional right to trial before an Article III judge. . . . Although the
required consent does not need to be in writing, it must be explicit and on the record. . . . Also, the
consent must be unanimous.” [Citations omitted.] Rice v. Sunrise Express, Inc., 209 F.3d 1008,
1013 n.7 (7th Cir. 2000). See also Brook, Weiner, Sered, Kreger & Weinberg v. Coreq, Inc., 53
F.3d 851, 852 (7th Cir. 1995). This means that parties added to a case after the original litigants
have consented also must agree to the submission of the case to the magistrate judge. If they do
not, the case must be returned to the district judge. Williams v. General Electric Capital Auto Lease,
Inc., 159 F.3d 266, 268 (7th Cir. 1998). The required consents can be provided even after oral
argument on appeal. The Seventh Circuit has permitted the parties to supply proof of the needed
consent after oral argument on appeal — though after Chief Judge Wood’s in-chambers opinion in
Lowrey, supra, it seems unlikely that an appeal would get past the briefing stage, let alone reach
oral argument, if the parties’ consent has not been given and reported to the appeals court. See
Drake v. Minnesota Mining & Manufacturing Co., 134 F.3d 878, 883 (7th Cir. 1998).
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Under limited circumstances, consent can be inferred from a litigant’s conduct in court. Roell
v. Withrow, 538 U.S. 580, 155 L.Ed.2d 775, 123 S.Ct. 1696, 1703 (2003) (finding implied consent
when “the litigant or counsel was made aware of the need for consent and the right to refuse it, and
still voluntarily appeared to try the case before the Magistrate Judge”); Stevo, supra, 662 F.3d at
884 (parties implicitly consented to magistrate judge’s jurisdiction by, among other things,
proceeding through discovery, conducting summary judgment proceeding before magistrate, and
standing silent when magistrate judge stated her belief that parties had consented to her
jurisdiction).
A magistrate judge’s order on pretrial matters may be reviewed by the court of appeals only if
the order is first objected to and reviewed by the district court. Federal Rule of Civil Procedure 72;
Estate of Sims v. County of Bureau, 506 F.3d 509, 516 (7th Cir. 2007). When issuing its order, the
magistrate judge must inform the parties how much time they have to file any objections and that
a failure to file objections waives further appeal. Provident Bank v. Manor Steel Corp., 882 F.2d
258, 261 (7th Cir. 1989). The failure of a magistrate judge to give this notification obviates the
need for a party to object before appealing to the appellate court. Id.
An objection to a magistrate judge’s report and recommendation must be specific enough to
alert the district court as to what issues are in dispute and must also identify all issues to which a
party objects. Sullivan v. Running Waters Irrigation, Inc., 739 F.3d 354, 359 (7th Cir. 2014). The
failure to timely object to a magistrate judge’s report and recommendation in the district court
generally results in a waiver of appellate review of both factual and legal questions. Johnson v.
Zema Systems Corp., 170 F.3d 734, 739 (7th Cir. 1999). But see Schur v. L.A. Weight Loss Centers,
Inc., 577 F.3d 752, 760 n.7 (7th Cir. 2009) (“Even this rule, however, is not jurisdictional, and we
may choose to review the district judge’s decision if objections were not egregiously late and
caused little prejudice to the opposing party.”). And if a party objects in the district court on some
issues, but not others, appellate review is waived as to those issues that were not objected to.
Sullivan, supra, 739 F.3d at 359.
B. [12.6] Final Decisions
28 U.S.C. §1291 provides: “The courts of appeals (other than the United States Court of
Appeals for the Federal Circuit) shall have jurisdiction of appeals from all final decisions of the
district courts of the United States . . . except where a direct review may be had in the Supreme
Court.” The final decision rule stated in §1291 makes one appeal per case the norm. Lottie v. West
American Insurance Co., 408 F.3d 935, 940 (7th Cir. 2005). See also Flanagan v. United States,
465 U.S. 259, 79 L.Ed.2d 288, 104 S.Ct. 1051, 1057 (1984) (requirement of finality “is the
dominant rule in federal appellate practice”). As stated by the Seventh Circuit: “The requirement
of finality is a statutory mandate, not a rule of discretion.” Willhelm v. Eastern Airlines, Inc., 927
F.2d 971, 972 (7th Cir. 1991).
The final decision rule implements the federal policy against piecemeal appeals. This policy
advances the interests of judicial economy by restricting appellate court involvement in ongoing
district court litigation until the litigation is concluded. It also conserves limited appellate court
resources by avoiding having the court pass on issues prematurely, or in some cases at all, because
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the issues may be mooted, abandoned, or otherwise rendered inapplicable during the course of
litigation in the district courts. See Lottie, supra, 408 F.3d at 940 (rule avoids “time-consuming
duplicative appeals”).
The 1990 amendments to the Rules Enabling Act, Pub.L. No. 73-415, 48 Stat. 1064 (1934),
authorized the Supreme Court to use its rulemaking power to define when a ruling of the district
court is final for purposes of appeal under 28 U.S.C. §1291. See 28 U.S.C. §2072(c). The Supreme
Court, however, has not exercised this power. Until it does so, caselaw will continue to determine
what constitutes a final decision under §1291.
What actually constitutes a “final decision” has been the subject of much litigation. “ ‘Final’ is
a concept that is seemingly simple in definition but endlessly elusive in application.” Enprotech
Corp. v. Renda, 983 F.2d 17, 18 (3d Cir. 1993). A “final decision” traditionally has been defined
as an order that ends the litigation on the merits and leaves the district court with only the task of
enforcing its judgment. Catlin v. United States, 324 U.S. 229, 89 L.Ed. 911, 65 S.Ct. 631, 633
(1945); Montano v. City of Chicago, 375 F.3d 593, 600 (7th Cir. 2004); Hill v. Potter, 352 F.3d
1142, 1144 (7th Cir. 2003) (“The test is whether the district court has finished with the case.”). The
Supreme Court has commented on this sometimes elusive determination:
Finality is variously defined; like many legal terms, its precise meaning depends on
context. Typically, a federal judgment becomes final for appellate review and claim
preclusion purposes when the district court disassociates itself from the case, leaving
nothing to be done at the court of first instance save execution of the judgment. Clay
v. United States, 537 U.S. 522, 155 L.Ed.2d 88, 123 S.Ct. 1072, 1076 (2003).
Similarly, the Seventh Circuit has said:
The test for finality is not whether the suit is dismissed with prejudice or without
prejudice, on the merits or on a jurisdictional ground or on a procedural ground such
as failure to exhaust administrative remedies when exhaustion is not a jurisdictional
requirement. The test is whether the district court has finished with the case. Hill,
supra, 352 F.3d at 1144.
In Wisconsin Central Ltd. v. TiEnergy, LLC, 894 F.3d 851, 854 (7th Cir. 2018), for instance,
the Seventh Circuit held that while the absence of a separate Fed.R.Civ.P. 58 judgment disposing
of a defendant’s third-party claim “creates some uncertainty about our appellate jurisdiction,” the
district court “clearly signaled in its opinion that it was finished with the case” making jurisdiction
proper. See also Calumet River Fleeting, Inc. v. International Union of Operating Engineers, Local
150, AFL-CIO, 824 F.3d 645, 650 (7th Cir. 2016) (“Compliance with Rule 58 makes appellate
jurisdiction simpler for the parties and the courts, but we may still have jurisdiction if we “know
from other sources” that there has been a final judgment.”), quoting First National Bank of Chicago
v. Comptroller of Currency, 956 F.2d 1360, 1363 (7th Cir. 1992).
Despite this “test,” knowing whether a judgment is final is not always clear. In Hoskins v.
Poelstra, 320 F.3d 761, 763 (7th Cir. 2003), for example, the district court sent what the court of
appeals called “inconsistent signals” regarding the finality of its order. On the one hand, the district
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court’s order dismissed the “complaint” “without prejudice,” but on the other hand, the order stated
that the dismissal was for “failure to state a claim,” which, unlike a pleading defect, is usually a
terminal problem. Id. Further, a Fed.R.Civ.P. 58 judgment dismissing the case was entered in
defendant’s favor. Id. As the Seventh Circuit observed, when the district court’s resolution looks
both final and not final, the only “safe route is to treat it as final.” 320 F.3d at 764.
Orders can also become final after an appeal has begun. Specifically, when, after a nonfinal
judgment is entered, a party repudiates any potentially remaining claims, the nonfinal order can
become appealable for purposes of 28 U.S.C. §1291. Minnesota Life Insurance Co. v. Kagan, 724
F.3d 843, 847 (7th Cir. 2013). In Kagan, for example, the adult children and widow of a life
insurance policyholder were litigating who would receive the death benefit. The widow prevailed,
and a judgment was entered in her favor. Shortly thereafter, but after a notice of appeal had been
filed, she moved to amend the judgment under Fed.R.Civ.P. 59, disputing the amount of interest
the insurer had paid on the policy. The Seventh Circuit required the parties to brief appellate
jurisdiction early in the litigation. The widow stated that she received an explanation of how interest
was calculated and disclaimed any intent to seek further amendment of the judgment. Kagan, supra,
724 F.3d at 847. Based on this, the court determined that it had appellate jurisdiction. Id. Its finding
of jurisdiction was based largely on the elimination of any risk of “piecemeal” appeals. 724 F.3d at
848.
After a judgment is entered, there may be postjudgment proceedings that are still pending in
the district court. As a general rule, a postjudgment proceeding, for appeal purposes, is viewed as
a separate lawsuit from the underlying action. Tranzact Technologies, Inc. v. 1Source Worldsite,
406 F.3d 851, 854 (7th Cir. 2005); Kerr-McGee Chemical Corp. v. Lefton Iron & Metal Co., 570
F.3d 856, 857 (7th Cir. 2009) (“Collection and satisfactions are post-judgment matters, grouped
with all other issues related to a judgment’s execution.”). The finality requirement therefore must
be met without reference to the underlying judgment. A postjudgment order is final if it disposes
completely of all issues raised. Autotech Technologies LP v. Integral Research & Development
Corp., 499 F.3d 737, 745 (7th Cir. 2007), cert denied, 128 S.Ct. 1451 (2008). The Seventh Circuit
has held that an order authorizing discovery in conjunction with a party’s efforts to execute on a
judgment is not appealable until the end of the collection proceedings. In re Joint Eastern &
Southern Districts Asbestos Litigation, 22 F.3d 755, 760 (7th Cir. 1994) (order denying motion to
quash citation proceeding is neither final nor appealable). But see Rubin v. Islamic Republic of Iran,
637 F.3d 783, 789 (7th Cir. 2011) (discovery order that invades nation’s sovereign immunity may
be appealed under collateral-order doctrine). See also §12.12 below.
With today’s federal litigation frequently involving many parties with various claims,
counterclaims, cross-claims, third-party complaints, etc., a final decision that both procedurally and
substantively resolves all of the parties’ issues is not easy to achieve. As a result, courts have carved
out some exceptions to the concept of final decision and permitted appeals from certain orders that
are not technically final. The factors favoring interlocutory review are primarily the high cost of
potentially unnecessary trial proceedings and avoiding irreparable injury to rights that cannot be
restored by subsequent appeal. The major exceptions to the final decision rule are discussed in
§§12.7 – 12.14 below.
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1. [12.7] Orders That Are Final as to Fewer than All Parties or All Claims
In cases involving multiple claims or multiple parties, Fed.R.Civ.P. 54(b) permits a judge to
direct entry of a final judgment as to one or more, but fewer than all, claims or parties if the judge
“expressly determines that there is no just reason for delay.” If such a determination is made, the
entered judgment can be appealed. The express determination and the direction for entry of a
judgment are essential to appellate jurisdiction. Construction Industry Retirement Fund of Rockford
v. Kasper Trucking, Inc., 10 F.3d 465, 467 (7th Cir. 1993). This is in large part because, without
them, the rule sets a trap: “A litigant who does not appeal from a proper Rule 54(b) judgment is out
of luck; an appeal at the end of the case does not present the issues covered by the Rule 54(b)
judgment.” Id. Therefore, courts insist “that the determination . . . be ‘express,’ so that everyone
knows exactly which mid-case decisions are appealable and which are not.” 10 F.3d at 468. Further,
unless the losing party makes a specific request, “[a] district judge ordinarily should not enter a
Rule 54(b) document.” Exchange National Bank of Chicago v. Daniels, 763 F.2d 286, 291 (7th Cir.
1985).
The Seventh Circuit imposes a timeliness requirement, having held long ago that “as a general
rule it is an abuse of discretion for a district judge to grant a motion for a Rule 54(b) order when
the motion is filed more than thirty days after the entry of the adjudication to which it relates.” King
v. Newbold, 845 F.3d 866, 868 (7th Cir. 2017), quoting Schaefer v. First National Bank of
Lincolnwood, 465 F.2d 234, 236 (7th Cir. 1972). The Seventh Circuit recognizes that “this general
rule might be abrogated in the interest of justice” in “cases of extreme hardship where dilatoriness
is not occasioned by neglect or carelessness,” but “[t]hose occasions” “ought . . . to be extremely
rare.” Id.
a. [12.8] The Finality Requirement
Although Fed.R.Civ.P. 54(b) is permissive in nature, a “district court does not have carte
blanche to certify an order for an immediate appeal under [it].” Winston Network, Inc. v. Indiana
Harbor Belt R.R., 944 F.2d 1351, 1356 (7th Cir. 1991), quoting Parks v. Pavkovic, 753 F.2d 1397,
1401 (7th Cir. 1985). Indeed, the appellate court has an “independent obligation” to ensure that the
finality requirement of Rule 54(b) is satisfied. Marseilles Hydro Power, LLC v. Mareilles Land &
Water Co., 518 F.3d 459, 464 (7th Cir. 2008).
The function of Rule 54(b) is to carve out of a complex case individual claims that have been
finally resolved. However, it “does not change the ordinary meaning of ‘final.’ So it does not
authorize appeal of decisions that, if made in stand-alone litigation, would not be ‘final.’ ” Buckley
v. Fitzsimmons, 919 F.2d 1230, 1237 (7th Cir. 1990), vacated on other grounds, 112 S.Ct. 40
(1991). See also Horn v. Transcon Lines, Inc., 898 F.2d 589, 593 (7th Cir. 1990) (asking whether
disposition of claim “would count as a ‘final decision’ in a hypothetical independent case”);
McMunn v. Hertz Equipment Rental Corp., 791 F.2d 88, 90 (7th Cir. 1986) (“Although Rule 54(b)
dispenses with finality in the sense of completion of the entire litigation, it still requires finality as
to the separate claim, or the dispute between separate parties.”)
Generally, an order providing only for liability and leaving damages to be resolved is not final
and may not be appealed under Rule 54(b). Kerr-McGee Chemical Corp. v. Lefton Iron & Metal
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Co., 570 F.3d 856, 857 – 858 (7th Cir. 2009) (all issues concerning damages must be resolved);
Parks, supra, 753 F.2d at 1401. But, an exception to this rule exists if the computation of damages
is only a ministerial task. In these “mechanical” determination cases, an appeal under Rule 54(b)
may be allowed. Id.; Winston Network, supra, 944 F.2d at 1357.
b. [12.9]

No Just Reason for Delay Requirement

In addition to deciding the issue of finality, the district court must also determine that there is
no just reason for delay. Marseilles Hydro Power, LLC v. Mareilles Land & Water Co., 518 F.3d
459, 464 (7th Cir. 2008). The Seventh Circuit insists that district courts expressly state the finding
of no just reason for delay when Fed.R.Civ.P. 54(b) is used to certify a judgment for immediate
appeal. See Willhelm v. Eastern Airlines, Inc., 927 F.2d 971, 973 (7th Cir. 1991); Granack v.
Continental Casualty Co., 977 F.2d 1143, 1145 (7th Cir. 1992) (“[A]n express determination
cannot be made implicitly. A court’s intention to enter an express determination, ‘is irrelevant
absent an express determination.’ ”), quoting Principal Mutual Life Insurance Co. v. Cincinnati TV
64 Limited Partnership, 845 F.2d 674, 677 (7th Cir. 1988). Even without citing Rule 54(b) by
number, a district court satisfies the express determination requirement by stating that there is “no
just reason for delay” in entering “partial final judgment.” Doe v. Vigo County, Indiana, 905 F.3d
1038, 1042 (7th Cir. 2018).
As with the finality requirement of Rule 54(b), the Seventh Circuit has an obligation to decide
whether the district court abused its discretion in finding that there was no just reason for delay.
Marseilles Hydro Power, supra, 518 F.3d at 464. No precise test exists for deciding whether there
is no just reason for delay. One of the factors to be considered is the judicial interest in avoiding
piecemeal appeals. Thus, the claim to be reviewed under Rule 54(b) should be separable from the
others remaining to be adjudicated. Curtiss-Wright Corp. v. General Electric Co., 446 U.S. 1, 64
L.Ed.2d 1, 100 S.Ct. 1460, 1465 – 1466 (1980). The test for separateness under Rule 54(b) is
whether the allegedly separate claim so overlaps the claims retained for trial that if the latter were
to give rise to a separate appeal at the end of the case, the court would be forced to cover ground
that it covered in the first appeal. On Command Video Corp. v. Roti, 705 F.3d 267, 270 (7th Cir.
2013); Lottie v. West American Insurance Co., 408 F.3d 935, 939 (7th Cir. 2005). Final judgments
may be entered under Rule 54(b) if the claim is separate from the remaining claims not because it
arises under a different legal theory, but rather “in the sense of involving different facts.” Ty, Inc.
v. Publications International Ltd., 292 F.3d 512, 515 (7th Cir. 2002). See also On Command Video,
supra, 705 F.3d at 270 (observing that “practical test” for whether claims are separable is “degree
of factual overlap”).
However, if two counts in a civil complaint essentially constitute one claim for relief, the
district court’s action must resolve both counts for purposes of Rule 54(b). See Indiana Harbor
Belt R.R. v. American Cyanamid Co., 860 F.2d 1441, 1446 (7th Cir. 1988) (holding that summary
judgment on strict liability count was not appealable because negligence count based on same facts
remained unresolved). Generally, “mere alternative legal theories constitute only one claim for
relief for purposes of Rule 54(b).” Id. A party cannot avoid the separateness requirement by
dismissing one of his or her claims without prejudice so as to obtain an interlocutory appeal and
then continue the case after the appeal is decided. Hill v. Potter, 352 F.3d 1142, 1145 (7th Cir.
2003). Nor can a party “piggyback” on a Rule 54(b) determination entered on some issues, but not

12 — 12

WWW.IICLE.COM

PROTECTING THE RECORD AND PERFECTING THE APPEAL

§12.11

others. In Tradesman International, Inc. v. Black, 724 F.3d 1004 (7th Cir. 2013), the would-be
appellant filed a notice of appeal without first obtaining a Rule 54(b) certification. 724 F.3d at 1007.
The Seventh Circuit determined that it did not have jurisdiction as to that appeal. Id. But, because
the would-be appellee properly obtained a Rule 54(b) certification as to the district court’s denial
of attorneys’ fees, the Seventh Circuit had jurisdiction over the issues raised in the cross-appeal.
Id.
c. [12.10] The Direction of Judgment Requirement
The district court also must direct entry of final judgment under Fed.R.Civ.P. 54(b). In this
regard, there must be evidence that the court considered the issue of appealability and reached a
determination as to this issue. The court also should state specifically its reasons for entering the
judgment. Yet the Seventh Circuit has held that neither a failure to give extensive reasons for a
Rule 54(b) judgment nor a failure to specifically mention Rule 54(b) will defeat appellate
jurisdiction, provided that the reasons are apparent from the record or the district court considered
the proper factors and made the requisite findings in entering judgment. Production & Maintenance
Employees’ Local 504 v. Roadmaster Corp., 954 F.2d 1397, 1402 (7th Cir. 1992); United States v.
Ettrick Wood Products, Inc, 916 F.2d 1211, 1217 – 1218 (7th Cir. 1990).
Rule 54(b) requests are not required to be routinely granted. But if the district court is satisfied
that piecemeal appeals will be prevented, that determination should be given substantial deference.
Curtiss-Wright Corp. v. General Electric Co., 446 U.S. 1, 64 L.Ed.2d 1, 100 S.Ct. 1460, 1466
(1980). Absent an abuse of discretion, the court’s assessment should not be disturbed. Horn v.
Transcon Lines, Inc., 898 F.2d 589, 592 (7th Cir. 1990). Denial of a Rule 54(b) motion is not
generally appealable. See Davis v. Ball Memorial Hospital Ass’n, 640 F.2d 30, 35 (7th Cir. 1980).
2. [12.11] Orders for Immediate Transfer of Property
An order of the trial court directing one party to transfer property or pay money to another
before the entry of final judgment may be appealable if there is reason to be concerned that the
payment would be irreversible. Cleveland Hair Clinic, Inc. v. Puig, 104 F.3d 123, 126 (7th Cir.
1997). This rule was first set forth in Forgay v. Conrad, 47 U.S. (6 How.) 201, 12 L.Ed. 404 (1848).
Its operation was based on the practical finality of ordering the immediate transfer of property in
certain cases. In Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 89 L.Ed. 569, 65 S.Ct. 1475
(1945), the Nebraska Supreme Court had ordered the lease of a radio station canceled and the
station returned to the lessor and had remanded the case for an accounting. The United States
Supreme Court held that a judgment directing the immediate delivery of physical property is
reviewable and will be deemed disassociated from a provision for an accounting even though it is
decided in the same order. The Seventh Circuit has relied on the Forgay finality doctrine as the
basis for “the immediate review of orders directing delivery of property where such an order would
subject the losing party to irreparable harm.” United States v. Davenport, 106 F.3d 1333, 1335 (7th
Cir. 1997). See also Construction Industry Retirement Fund of Rockford v. Kasper Trucking, Inc.,
10 F.3d 465, 468 (7th Cir. 1993) (observing that Forgay doctrine often arises in Employee
Retirement Income Security Act of 1974 cases and has been categorized “under the banner of the
collateral order doctrine”).
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3. [12.12] Collateral-Order Doctrine
There is a “small class [of decisions] which finally determine claims of right separable from,
and collateral to, rights asserted in the action, too important to be denied review and too independent
of the cause itself to require that appellate consideration be deferred until the whole case is
adjudicated.” Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 93 L.Ed. 1528, 69 S.Ct.
1221, 1225 – 1226 (1949). In Cohen, a stockholder brought a derivative action for corporate waste.
The applicable state law required the plaintiff to post a security bond for the defendant’s expenses
and attorneys’ fees should the plaintiff’s action fail. The trial court refused to enforce this
requirement, and the defendant appealed, even though the merits of the derivative suit had not yet
been tried. In announcing the quoted rule, the Supreme Court held the security bond order
appealable even though it “did not make any step toward final disposition of the merits of the case
and will not be merged in final judgment.” 69 S.Ct. at 1225.
Subsequent Supreme Court decisions show the evolution of the collateral-order doctrine. In
Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 40 L.Ed.2d 732, 94 S.Ct. 2140 (1974), the district
court had ordered the plaintiffs in a class action suit to pay 90 percent of the costs of notifying the
class in a scheme that did not involve sending actual notice to the entire class. The plaintiffs
contended that the order was a final decision under 28 U.S.C. §1291. The Court observed:
While the application of §1291 in most cases is plain enough, determining the finality
of a particular judicial order may pose a close question. No verbal formula yet devised
can explain prior finality decisions with unerring accuracy or provide an utterly
reliable guide for the future. . . . [T]he requirement of finality is to be given a
“practical rather than a technical construction.” 94 S.Ct. at 2149, quoting Cohen,
supra, 69 S.Ct. at 1226.
Thus, the collateral-order doctrine is not an “exception” to the finality requirement; rather, it is
a “practical construction of 28 U.S.C. §1291.” JPMorgan Chase Bank, N.A. v. Asia Pulp & Paper
Co., 707 F.3d 853, 868 (7th Cir. 2013), quoting Ott v. City of Milwaukee, 682 F.3d 552, 554 (7th
Cir. 2012).
A frequently cited test for application of the collateral-order doctrine was established in
Coopers & Lybrand v. Livesay, 437 U.S. 463, 57 L.Ed.2d 351, 98 S.Ct. 2454 (1978). In Coopers
& Lybrand, the district court had certified and then decertified a class action. The named plaintiffs
sought to appeal the decertification order. While the plaintiffs’ arguments under the collateral-order
doctrine eventually were rejected, the Court outlined a three-part test: the order must (a)
“conclusively determine the disputed question”; (b) “resolve an important issue completely
separate from the merits of the action”; and (c) “be effectively unreviewable on appeal from a final
judgment.” 98 S.Ct. at 2458. See also P.H. Glatfelter Co. v. Windward Prospects Ltd., 847 F.3d
452, 455 (7th Cir. 2017). All of these requirements must be met in order for the doctrine to apply.
United States v. Bokhari, 757 F.3d 664, 668 (7th Cir. 2014).
In Quackenbush v. Allstate Insurance Co., 517 U.S. 706, 135 L.Ed.2d 1, 116 S.Ct. 1712 (1996),
the Supreme Court held that an abstention-based remand order was appealable as a final order under
28 U.S.C. §1291. The underlying order in Quackenbush was a remand of the entire case to state
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court based on the abstention doctrine first recognized in Burford v. Sun Oil Co., 319 U.S. 315, 87
L.Ed. 1424, 63 S.Ct. 1098 (1943). In Quackenbush, the Supreme Court found that the remand order
was an exercise of abstention but was indistinguishable from stay orders that put litigants
“effectively out of court.” 116 S.Ct. at 1719, quoting Moses H. Cone Memorial Hospital v. Mercury
Construction Corp., 460 U.S. 1, 74 L.Ed.2d 765, 103 S.Ct. 927, 934 n.11 (1983). See also Ball v.
City of Indianapolis, 760 F.3d 636, 641 – 642 (7th Cir. 2014) (applying Quackenbush, supra).
Whether the order is for remand, abstention, or stay, appellate courts look to the effect of the order.
If the result of the order meets the multipronged tests set forth in Cohen, supra, and Coopers &
Lybrand, supra, the order may be appealable under the collateral-order doctrine. See Montano v.
City of Chicago, 375 F.3d 593, 598 – 599 (7th Cir. 2004).
However, a district court’s denial of a stay is generally not an immediately appealable order
because the litigation is not ending but instead continues. Gulfstream Aerospace Corp. v.
Mayacamas Corp., 485 U.S. 271, 99 L.Ed.2d 296, 108 S.Ct. 1133 (1988). In Gulfstream, the Court
held that an order denying a stay did not fall within the scope of the collateral-order doctrine
because it failed to satisfy the conclusiveness requirement. In addition, the order was inherently
tentative and was not made with the expectation that it would be the final word on the subject. See
also Sherwood v. Marquette Transportation Co., 587 F.3d 841 (7th Cir. 2009) (district judge’s
decision to proceed with suit is not appealable collateral order).
In response to litigants’ efforts to expand the small class of cases that are subject to the
collateral-order doctrine, the Supreme Court and Seventh Circuit have reiterated that the doctrine
is “narrow” and “modest” in scope. Mohawk Industries, Inc. v. Carpenter, 558 U.S. 100, 175
L.Ed.2d 458, 130 S.Ct. 599 (2009); Digital Equipment Corp. v. Desktop Direct, Inc., 511 U.S. 863,
128 L.Ed.2d 842, 114 S.Ct. 1992 (1994); Herx v. Diocese of Fort Wayne-South Bend, Inc., 772
F.3d 1085, 1089 (7th Cir. 2014). Further, when assessing whether the collateral-order doctrine
applies to a case, the courts will not engage in an individualized jurisdictional inquiry but instead
focus on whether the claim belongs to a recognized category of collaterally appealable orders. Id.
These categories include claims of immunity and orders denying a criminal defendant’s claim of
double jeopardy. See, e.g., Gant v. Hartman, 924 F.3d 445, 448 (7th Cir. 2019) (order denying
qualified immunity defense); Richman v. Sheahan, 270 F.3d 430, 434 (7th Cir. 2001) (district
court’s denial of motion to dismiss based on claim of absolute immunity); Burrus v. State Lottery
Commission of Indiana, 546 F.3d 417, 419 n.1 (7th Cir. 2008) (interlocutory appeal raising
Eleventh Amendment defense), citing Puerto Rico Aqueduct & Sewer Authority v. Metcalf & Eddy,
Inc., 506 U.S. 139, 121 L.Ed.2d 605, 113 S.Ct. 684, 689 – 690 (1993); Osborn v. Haley, 549 U.S.
225, 166 L.Ed.2d 819, 127 S.Ct. 881 (2007) (federal government employee immunity from suit
under Westfall Act (28 U.S.C. §2679)); Wisconsin v. Ho-Chunk Nation, 512 F.3d 921, 928 (7th
Cir. 2008) (because “sovereign immunity is an immunity from trial and the attendant burdens of
litigation, and not just a defense to liability on the merits, the denial of a claim of sovereign
immunity is an immediately appealable interlocutory order” under collateral-order doctrine),
quoting Enahoro v. Abubakar, 408 F.3d 877, 880 (7th Cir. 2005).
4. [12.13] The Doctrine of Practical Finality
A “close cousin” of the collateral-order doctrine is the “doctrine of practical finality.” United
States v. Bokhari, 757 F.3d 664, 668 (7th Cir. 2014). Under this doctrine, in “specific contexts,” an
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order may be treated as final if “it is final for all practical purposes” and if it is also “effectively
unreviewable after a resolution of the merits of the litigation.” Id., quoting Travis v. Sullivan, 985
F.2d 919, 921, 922 (7th Cir. 1993). In Travis, the district court remanded a social security disability
claim to an administrative law judge. Absent an interlocutory appeal, the Secretary of Health and
Human Service’s only option, other than to have the remand order reviewed, would have been to
violate the order and subject himself to a finding of contempt. 985 F.2d at 923. The court rejected
this “cumbersome” and “unseemly” method in favor of hearing the case at hand. Id. Although the
doctrine exists, it is rarely applied.
5. [12.14] Orders in the “Twilight Zone of Finality”
In Gillespie v. United States Steel Corp., 379 U.S. 148, 13 L.Ed.2d 199, 85 S.Ct. 308, 311
(1964), the Supreme Court approved the appeal of an order that it said was a “marginal” case within
the “ ‘twilight zone’ of finality.” The plaintiff was the mother of a sailor who had drowned in the
defendant’s service. She sued under the Merchant Marine Act (commonly called the Jones Act)
and the Ohio wrongful-death statute on behalf of herself and her other children. The district court
dismissed all of the Ohio wrongful-death claims and the siblings’ Jones Act claim. The court also
refused to certify these issues under 28 U.S.C. §1292(b). Although these issues were neither final
under 28 U.S.C. §1291 nor collateral under the collateral-order doctrine (see §12.12 above), the
Supreme Court allowed an appeal. The Court held that appellate review of the order was
“fundamental to the further conduct of the case,” while suggesting that the district court should
have permitted an interlocutory appeal under §1292(b). 85 S.Ct. at 312, quoting United States v.
General Motors Corp., 323 U.S. 373, 89 L.Ed. 311, 65 S.Ct. 357, 359 (1945). The Gillespie Court,
like the Court in Forgay v. Conrad, 47 U.S. (6 How.) 201, 12 L.Ed. 404 (1848) (see §12.11 above),
appeared to apply a practical rather than technical approach to determining final judgments for
appeal under 28 U.S.C. §1291.
Gillespie, supra, is of limited application. The Supreme Court has observed: “If Gillespie were
extended beyond the unique facts of that case, §1291 would be stripped of all significance.”
Coopers & Lybrand v. Livesay, 437 U.S. 463, 57 L.Ed.2d 351, 98 S.Ct. 2454, 2462 n.30 (1978).
The Seventh Circuit has suggested that the Supreme Court’s decision in Gillespie was driven by
the fact that the court of appeals had assumed jurisdiction and decided the case on the merits —
with which the Supreme Court agreed by affirming most of the appellate court’s decision.
Accordingly, if the Court had determined that appellate jurisdiction was lacking, the resolution of
the merits would be undone, resulting in a significant delay of the suit with potentially great
hardship on the sailor’s family. Flynn v. Merrick, 776 F.2d 184, 185 (7th Cir. 1985). Regardless of
what motivated the decision in Gillespie, it has been applied sparingly and interpreted narrowly in
this circuit. See Union Oil Company of California v. John Brown E & C, 121 F.3d 305, 311 (7th
Cir. 1997); Flynn, supra, 776 F.2d at 185. The Seventh Circuit has even gone so far as to question
this “formless” doctrine’s underlying usefulness. Bogard v. Wright, 159 F.3d 1060, 1063 (7th Cir.
1998).
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C. Interlocutory Orders
1. [12.15] Interlocutory Orders Appealable by Right
28 U.S.C. §1292(a) gives parties the right to appeal interlocutory orders (a) granting,
continuing, modifying, refusing, dissolving, or refusing to dissolve or modify injunctions; (b)
appointing receivers, refusing to wind up receiverships, or refusing to take steps to accomplish the
purposes of the receivership; and (c) determining rights and liabilities in admiralty cases in which
appeals from final decrees are allowed. A final decision is not required to appeal under §1292(a),
but if other issues are addressed in a nonfinal order the court of appeals will have jurisdiction only
over the injunction issue. BBL, Inc. v. City of Angola, 809 F.3d 317, 320 (7th Cir. 2015) (in “a
procedural and substantive tangle,” court’s jurisdiction was “limited to the denial of preliminary
injunctive relief”).
A determination that an order is injunctive is essential before it will be appealable under
§1292(a). See Abbott v. Perez, ___ U.S. ___, 201 L.Ed.2d 714, 138 S.Ct. 2305, 2321 (2018) (order
denying motion to stay or dismiss action when similar suit was pending in state court related only
to conduct or progress of litigation before district court and could not be considered injunction
appealable under §1292(a)(1)), citing Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S.
271, 99 L.Ed.2d 296, 108 S.Ct. 1133 (1988); Allendale Mutual Insurance Co. v. Bull Data Systems,
Inc., 32 F.3d 1175, 1178 – 1179 (7th Cir. 1994) (discovery order requiring party to disclose
information was not an injunction within the meaning of §1292(a)(1)). What constitutes an
injunction under §1292(a)(1), however, is not always clear.
Commentators struggle with an affirmative definition of injunction and have observed that, if
a definition “must be attempted, it would embrace orders that are directed to a party, enforceable
by contempt, and designed to accord to protect ‘some or all of the substantive relief sought by a
complaint’ in more than temporary fashion.” 16 Charles Alan Wright et al., FEDERAL PRACTICE
AND PROCEDURE §3922 (2012) (multivolume set, year and edition vary by volume). The
struggle for a definition is similarly seen within Seventh Circuit decisions. For example, some cases
require that an irreparable injury occur for there to be an injunction, whereas other cases do not.
Compare Allendale Mutual Insurance, supra, 32 F.3d at 1178 – 1179 (requiring irreparable injury),
with Trustees of Chicago Truck Drivers, Helpers & Warehouse Workers Union (Independent)
Pension Fund v. Central Transport, Inc., 935 F.2d 114, 117 (7th Cir. 1991) (“Irreparable injury
may be important in deciding whether a decree is an injunction, . . . but any ‘injunction’ is
appealable.” [Emphasis in original.] [Citations omitted.]). The Seventh Circuit has acknowledged
being criticized for allowing interlocutory appeals without requiring irreparable injury, and that this
approach, “in a proper case, may need a fresh look.” Chicago Joe’s Tea Room, LLC v. Village of
Broadview, 894 F.3d 807, 812 n.1 (7th Cir. 2018), citing 16 Wright, §3924.1.
Although Fed.R.Civ.P. 65(d) identifies the “Contents and Scope of Every Injunction and
Restraining Order,” it is not a jurisdictional requirement such that all of its requirements must be
satisfied for an injunction to exist. Chicago & North Western Transportation Co. v. Railway Labor
Executives’ Ass’n, 908 F.2d 144, 149 (7th Cir. 1990). Even still, the rule can provide a guideline
for assessing whether an order is an injunction.
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When assessing whether an order falls within §1292(a)(1), it is useful to recall the purpose of
this exception to the finality rule. This provision exists because the “grant or denial of a preliminary
injunction may create irreparable loss either way and also dramatically affect the final disposition
of the case, sometimes without effective recourse if review does not come at once.” In re City of
Springfield, Illinois, 818 F.2d 565, 567 (7th Cir. 1987). Thus, if an order has the potential to
effectively grant or withhold the relief sought on the merits and affect one party’s ability to obtain
such relief in a way that cannot be rectified by a later appeal, it is likely an injunction. Id., citing
Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370, 94 L.Ed.2d 389, 107 S.Ct. 1177,
1183 – 1184 (1987).
“Orders dissolving preliminary injunctions, like orders granting, denying, and modifying such
injunctions, are expressly made appealable by 28 U.S.C. §1292(a)(1) regardless of finality.”
Centurion Reinsurance Co. v. Singer, 810 F.2d 140, 143 (7th Cir. 1987). See also Alliance To End
Repression v. City of Chicago, 356 F.3d 767, 773 (7th Cir. 2004).
A temporary restraining order (TRO) is not appealable under §1292(a). Doe v. Village of
Crestwood, Illinois, 917 F.2d 1476, 1477 (7th Cir. 1990). A TRO that is kept in force for more than
28 days, however, is treated as a preliminary injunction and is appealable. See Fed.R.Civ.P.
65(b)(2); H-D Michigan, LLC v. Hellenic Duty Free Shops S.A., 694 F.3d 827, 844 – 845 (7th Cir.
2012) (finding that when TRO is extended beyond 28-day limit in Fed.R.Civ.P. 65 without consent
of enjoined party, it becomes appealable preliminary injunction). When determining whether a
decision is a preliminary injunction or a TRO, the substance of the order controls, not its label.
Wheeler v. Talbot, 770 F.3d 550, 552 (7th Cir. 2014); Central States, Southeast & Southwest Areas
Pension Fund v. Wintz Properties, Inc., 155 F.3d 868, 874 (7th Cir. 1998). “The essence of a
temporary restraining order is its brevity, its ex parte character, and (related to the second element)
its informality; the first element reduces the necessity for immediate appellate review and the third
makes such review difficult because of the absence of a record.” Geneva Assurance Syndicate, Inc.
v. Medical Emergency Services Associates (MESA) S.C., 964 F.2d 599, 600 (7th Cir. 1992) (per
curiam).
2. [12.16] Interlocutory Orders Appealable by Permission
Interlocutory orders not appealable under 28 U.S.C. §1292(a) still may be accepted by the court
of appeals under §1292(b) if the district judge certifies, in writing, that (a) the order involves a
controlling question of law as to which there is substantial ground for difference of opinion, and
(b) an immediate appeal from the order may materially advance the ultimate termination of the
litigation. In its discretion, the court of appeals may permit the appeal to be taken from such a
certified order “if application is made . . . within ten days after the entry of the order: Provided,
however, That application for an appeal hereunder shall not stay proceedings in the district court
unless the district judge or the Court of Appeals or a judge thereof shall so order.” [Emphasis in
original.] 28 U.S.C. §1292(b). The four statutory criteria for granting a §1292(b) petition were
summarized by the Seventh Circuit in Ahrenholz v. Board of Trustees of University of Illinois, 219
F.3d 674, 675 (7th Cir. 2000):
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[T]here must be a question of law, it must be controlling, it must be contestable, and
its resolution must promise to speed up the litigation. There is also a nonstatutory
requirement: the petition must be filed in the district court within a reasonable time
after the order sought to be appealed. [Emphasis in original.]
The court went on to note: “The statute requires the petition to be filed in this court within 10 days
of the district court’s 1292(b) order, but there is no statutory deadline for the filing of the petition
in the district court.” [Emphasis in original.] 219 F.3d at 676. While there is no statutory
requirement as to when the petition must be filed in the district court, the Ahrenholz court found
that it must be filed in a “reasonable time.” [Emphasis in original.] 219 F.3d at 675. See also Padilla
v. DISH Network L.L.C., No. 12-cv-7350, 2014 WL 539746, *5 (N.D.Ill. Feb. 11, 2014).
What constitutes a “controlling question of law” should be considered “in light of the situation
that exists when the district judge makes his certification under section 1292(b) and when we
exercise our discretion to accept the certified ruling.” Johnson v. Burken, 930 F.2d 1202, 1205 (7th
Cir. 1991). The court in Ahrenholz, supra, expressed a preference for a “pure” or “abstract”
question of law that the court of appeals could decide “quickly and cleanly” without having to
undertake a detailed study of the record. 219 F.3d at 677. The Seventh Circuit has interpreted a
“question of law” to refer to “a question regarding the meaning of a statutory or constitutional
provision, regulation or common law doctrine.” Boim v. Quranic Literacy Institute & Holy Land
Foundation for Relief & Development, 291 F.3d 1000, 1007 (7th Cir. 2002), citing Ahrenholz,
supra, 219 F.3d at 675.
Further, to certify a question, a party must demonstrate the “existence of a ‘difficult central
question of law that is not settled by controlling authority.’ ” Padilla, supra, 2014 WL 539746 at
*5, quoting In re Brand Name Prescription Drugs Antitrust Litigation, 878 F.Supp. 1078, 1081
(N.D.Ill. 1995). A question is controlling if its resolution is “quite likely to affect the further course
of the litigation, even if not certain to do so.” Sokaogon Gaming Enterprise Corp. v. TushieMontgomery Associates, Inc., 86 F.3d 656, 659 (7th Cir. 1996). If a controlling appellate court has
ruled on the question, then no substantial ground for difference of opinion exists, and there is no
reason for immediate appeal. Padilla, supra, 2014 WL 539746 at *5, quoting Brand Name
Prescription Drugs, supra, 878 F.Supp. at 1081. And even when a controlling court has not
definitively decided an issue, the party seeking immediate appeal must show that a “substantial
likelihood” exists that the district court’s order will be reversed on appeal. Id.
The “materially advance the ultimate termination of the litigation” provision of §1292(b)
requires that a reversal of the district court’s decision would “substantially accelerate” the ultimate
conclusion of the litigation. Brand Name Prescription Drugs, supra, 878 F.Supp. at 1082. Thus,
when the question at issue is relevant only to one of several claims, an appeal under §1292(b) is
not warranted. Id.
Yet even if each of the requirements of §1292(b) is met, district courts must still decide whether
to certify questions of law for appeal against a backdrop of Seventh Circuit authority holding that
interlocutory appeals “are frowned on” because they interrupt litigation and delay its conclusion.
Sterk v. Redbox Automated Retail, LLC, 672 F.3d 535, 535 (7th Cir. 2012). Further, interlocutory
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appeals often present issues that become academic by the end of the litigation and, therefore, are a
“gratuitous burden” on the appellate court and a retardant of the district court proceedings. Id. See
also Padilla, supra, 2014 WL 539746 at *5.
If the district court grants a §1292(b) motion and the appellate court accepts the appeal, it is
not just the particular legal question that the district court certified that may be subject to review
on appeal, but the district court’s entire order. Yamaha Motor Corporation, U.S.A. v. Calhoun, 516
U.S. 199, 133 L.Ed.2d 578, 116 S.Ct. 619, 623 (1996); United Airlines, Inc. v. Mesa Airlines, Inc.,
219 F.3d 605, 609 (7th Cir. 2000).
If counsel believes that the district court’s order involves a controlling question of law and a
§1292(b) certification request was not made in the brief, a motion may be made to amend the order
to include the required findings. Federal Rule of Appellate Procedure 5(a)(3). Within ten days after
the entry of the district court’s order finding that (a) a controlling question of law is involved, (b)
there is a substantial ground for difference of opinion, and (c) an immediate appeal from the order
may materially advance the ultimate termination of the litigation, a petition for leave to appeal must
be filed with the court of appeals. 28 U.S.C. §1292(b); Fed.R.App.P. 5(a). Opposing counsel has
ten days to file an answer. Fed.R.App.P. 5(b)(2). No oral argument is allowed unless specifically
ordered. Fed.R.App.P. 5(b)(3). If the petition is granted, the order of the court of appeals is filed in
the district court, where it serves the function of a notice of appeal. Fed.R.App.P. 5(d) requires the
payment of filing fees (and filing of a cost bond if required under Fed.R.App.P. 7 (see §§12.106 –
12.109 below)) within 14 days after entry of an order granting permission to appeal. Thereafter, the
appeal proceeds as in other civil cases.
The ten-day requirement for filing a petition for leave to appeal is jurisdictional; a court of
appeals has no jurisdiction to consider an untimely petition under §1292(b). Groves v. United
States, 941 F.3d 315, 319 – 320 (7th Cir. 2019). Indeed, courts of appeals lack the power to extend
the time for filing such a petition. 941 F.3d at 322 – 323, overruling Nuclear Engineering Co. v.
Scott, 660 F.2d 241 (7th Cir. 1981). Similarly, a district court cannot effectively extend the deadline
for such a petition by recertifying the question. 941 F.3d at 324 (“The statute does not contemplate
that the order’s appealability can be revived by a new certification; rather, the course has run for
‘such order’ once the statutory period lapses.”).
3. [12.17] Interlocutory Orders in Putative Class Actions
28 U.S.C. §1292(e) allows the Supreme Court to prescribe rules that provide for interlocutory
appeals to the courts of appeals that otherwise are not provided for in §§1292(a) – 1292(d). As
explained by the Supreme Court in Swint v. Chambers County Commission, 514 U.S. 35, 131
L.Ed.2d 60, 115 S.Ct. 1203, 1211 (1995): “Congress thus has empowered this Court . . . to expand
the list of orders appealable on an interlocutory basis. The procedure Congress ordered for such
changes, however, is not expansion by court decision, but by rulemaking under §2072.” Pursuant
to this authority, the Supreme Court has authorized appeals by permission of orders granting or
denying certification of class actions. Fed.R.Civ.P. 23(f). Congress also has authorized appeals by
permission of orders remanding (or declining to remand) putative class actions removed to federal
court pursuant to the Class Action Fairness Act of 2005 (CAFA), Pub.L. No. 109-2, 119 Stat. 4. 28
U.S.C. §1453(c).
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a. [12.18] Class Certification Orders
In the past, several courts of appeals held that an order refusing to certify or decertifying a class
action before final judgment was appealable as a matter of right under 28 U.S.C. §1291 because of
the so-called “death knell doctrine.” Coopers & Lybrand v. Livesay, 437 U.S. 463, 57 L.Ed.2d 351,
98 S.Ct. 2454 (1978). The rationale for the doctrine was that such an order effectively terminated
a case in which the amount of the named plaintiffs’ claims would not justify the probable cost of
the litigation. Id. The Supreme Court eventually repudiated the death-knell doctrine. Id.
In 1998, however, the Supreme Court promulgated Fed.R.Civ.P. 23(f), which makes
interlocutory appeals of class certification decisions permissive pursuant to the power conferred by
28 U.S.C. §1292(e). Rule 23(f) states:
A court of appeals may permit an appeal from an order granting or denying classaction certification under this rule, but not from an order under Rule 23(e)(1). A
party must file a petition for permission to appeal with the circuit clerk within 14 days
after the order is entered, or within 45 days after the order is entered if any party is
the United States, a United States agency, or a United States officer or employee sued
for an act or omission occurring in connection with duties performed on the United
States’ behalf. An appeal does not stay proceedings in the district court unless the
district judge or the court of appeals so orders.
“Absent such permission, plaintiffs may pursue their individual claims on the merits to final
judgment, at which point the denial of class-action certification becomes ripe for review.” Microsoft
Corp. v. Baker, ___ U.S. ___, 198 L.Ed.2d 132, 137 S.Ct. 1702, 1706 (2017). They may not,
however, confer jurisdiction on the court of appeals by stipulating to a voluntary dismissal of their
claims with prejudice while reserving the right to revive their claims should the court of appeals
reverse the certification denial, as such a dismissal “does not qualify as a ‘final decision’ within the
compass of §1291.” 137 S.Ct. at 1707.
Rule 23(f) was amended in 2018 to reflect amendments made at the same time to Rule 23(e)(1),
which now requires the district court to direct notice to the class regarding a proposed class action
settlement after determining that the prospect of eventual class certification justifies giving notice.
Advisory Committee Notes, 2018 Amendments, Subdivision (f), Fed.R.Civ.P. 23. But since such
a decision does not actually grant or deny class certification, appellate review under Rule 23(f)
would be premature. As amended in 2018, Rule 23(f) now “makes it clear that an appeal under this
rule is not permitted until the district court decides whether to certify the class.” Id.
Rule 23(f) gives the courts of appeals discretion to entertain appeals in death-knell cases,
“though we must be wary lest the mind hear a bell that is not tolling.” Blair v. Equifax Check
Services, Inc., 181 F.3d 832, 834 (7th Cir. 1999). In Blair, the Seventh Circuit explained the reasons
for the enactment of Rule 23(f). First, for some cases, the denial of class status sounds the death
knell of litigation because the representative plaintiff’s claim is too small to justify the expense of
litigation. While in Coopers & Lybrand, supra, the Court held that an order declining to certify a
class was not appealable, even if the decision dooms the suit as a practical matter, the Blair court
stated that Rule 23(f) gives courts of appeals discretion to entertain appeals in death-knell cases.
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The court pointed out that many class suits are prosecuted by law firms with portfolios of litigation
and that these attorneys act as champions for the class even if the representative plaintiffs would
find it uneconomical to carry on with the case. These firms may proceed in the hope of prevailing
for a single plaintiff and then winning class certification on appeal, extending the victory to the
entire class. Under this theory, “when denial of class status seems likely to be fatal, and when the
plaintiff has a solid argument in opposition to the district court’s decision, then a favorable exercise
of appellate discretion is indicated.” 181 F.3d at 834. The Seventh Circuit also recognized, as
another circumstance warranting review, that certification of a class places pressure on the
defendant to settle, even when the plaintiff’s probability of success on the merits is slight.
The 14-day deadline set forth in Rule 23(f) is not subject to equitable tolling, meaning for
instance that it is not tolled while a motion to reconsider an order decertifying a class is pending.
Nutraceutical Corp. v. Lambert, ___ U.S. ___, 203 L.Ed.2d 43, 139 S.Ct. 710, 714 – 715 (2019).
In In re Bridgestone/Firestone, Inc., 288 F.3d 1012 (7th Cir. 2002), the Seventh Circuit restated
certain principles of appellate jurisdiction involving interlocutory review under Rule 23(f). The
defendants had petitioned for appellate review of the district court’s certification of a nationwide
class. The Seventh Circuit permitted the appeal for two reasons. First, the suit comprised “millions
of claims on account of multiple products manufactured and sold across more than ten years,”
which “makes the case so unwieldy, and the stakes so large, that settlement becomes almost
inevitable.” 288 F.3d at 1016. Thus, the court of appeals’ review of the grant of class certification
addressed the reality of defendants being forced into settlements involving erroneous class
certifications. Second, the Seventh Circuit reemphasized another key aspect found in such cases:
“Another function is permitting appellate review of important legal issues that otherwise might
prove elusive.” Id. See also In re Bemis Co., 279 F.3d 419, 421 (7th Cir. 2002) (order striking
portion of answer contending that Equal Employment Opportunity Commission had not complied
with Rule 23 was “functional equivalent” of order denying motion to certify class action and was
therefore appealable under Rule 23(f) at court of appeals’ discretion).
The Advisory Committee Notes concerning Rule 23(f) recognize that the decision to permit an
appeal is within the “sole,” “unfettered discretion” of the courts of appeals and akin to the Supreme
Court’s discretion in acting on a petition for certiorari. Advisory Committee Notes, 1998
Amendments, Subdivision (f), Fed.R.Civ.P. 23. Different circuits have articulated different
standards guiding their decisions regarding whether to grant review. See, e.g., In re Lorazepam &
Clorazepate Antitrust Litigation, 289 F.3d 98, 107 – 108 (D.C.Cir. 2002) (comparison of Rule
23(f)’s application in various circuits); Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259
F.3d 154, 164 n.5 (3d Cir. 2001) (application of Rule 23(f) in number of different circuits). In
denying a petition under Rule 23(f), the Seventh Circuit explained that the petition did not “raise a
novel issue of class-certification law” and the petitioners did not “establish that the denial of class
certification signals the death knell of their action.” Howard v. Pollard, 814 F.3d 476, 478 (7th Cir.
2015).
b. [12.19] Remand Orders in Removed Class Actions
An appeal also may be had from a district court order that grants or denies a motion to remand
a class action to the state court from which it was removed. A court of appeals has discretion to
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accept such an appeal if “application is made to the court of appeals not more than 10 days after
entry of the order.” 28 U.S.C. §1453(c)(1). See Cunningham Charter Corp. v. Learjet, Inc., 592
F.3d 805 (7th Cir. 2010) (granting petition for leave to appeal to decide previously unresolved issue
concerning district court’s jurisdiction under Class Action Fairness Act). This provision, added by
CAFA, was amended in 2009 to expand the time in which application for leave to appeal could be
made and correct a drafting error that seemed to require parties to wait seven days to appeal the
remand order. Estate of Pew v. Cardarelli, 527 F.3d 25, 27 – 28 (2d Cir. 2008) (construing former
statutory language in original act permitting application “not less than 7 days” to mean “not more
than 7 days” [emphasis added by Pew court]). The general prohibition against appellate review of
remand orders under 28 U.S.C. §1447(d) does not apply. 28 U.S.C. §1453(c)(1). Further, when a
petition for appellate review meets the requirements of §1453(c)(1), the appellate court is not
required to limit its review solely to CAFA-specific issues. Walker v. Trailer Transit, Inc., 727 F.3d
819, 823 (7th Cir. 2013).
While the court of appeals’ decision to accept or deny such an application is subject to
discretion, its discretion “is not rudderless,” and it would necessarily abuse that discretion if it relied
on a legally erroneous premise. Dart Cherokee Basin Operating Co. v. Owens, 574 U.S. 81, 190
L.Ed.2d 495, 135 S.Ct. 547, 555 (2014).
D. [12.20] Entry of a Judgment
“The entry of a final judgment under [Fed.R.Civ.P.] 58 is a watershed point in any litigation.”
Fannon v. Guidant Corp., 583 F.3d 995, 1004 (7th Cir. 2009). Entry of judgment triggers the time
for postjudgment motions and filing a notice of appeal. See, e.g., Fed.R.Civ.P. 58, 59; Fed.R.App.P.
4.
Fed.R.Civ.P. 58 mandates that all judgments and amended judgments be set forth in a separate
document. The Seventh Circuit has said that the “preferred and sound vehicle for complying with
Rule 58” is a form published by the Administrative Office of the U.S. Courts called AO 450,
www.uscourts.gov/uscourts/formsandfees/forms/ao450.pdf. Brown v. Fifth Third Bank, 730 F.3d
698, 699 (7th Cir. 2013), quoting Hope v. United States, 43 F.3d 1140, 1142 (7th Cir. 1994).
Although AO 450 is the preferred method of issuing a judgment, it is not a legal requirement. 730
F.3d at 699.
Under Fed.R.Civ.P. 58, a “separate document” (1) should be “self-contained and complete,”
(2) “set forth the relief to which the prevailing party is entitled,” and (3) “should not incorporate
another document or contain legal reasoning.” American National Bank & Trust Company of
Chicago v. Secretary of Housing & Urban Development of Washington, D.C., 946 F.2d 1286, 1289
(7th Cir. 1991), quoting American Interinsurance Exchange v. Occidental Fire & Casualty
Company of North Carolina, 835 F.2d 157, 159 (7th Cir. 1987). After noting that an opinion “is
not a sufficient substitute for a judgment” as it “explains the reasons for entering a judgment but is
not itself a source of legal obligations,” the Seventh Circuit in American National Bank concluded
that a clerk’s minute entry may fulfill the separate document requirement and give “effect to a ‘final
decision’ under 28 U.S.C. §1291.” 946 F.2d at 1289, quoting Horn v. Transcon Lines, Inc., 898
F.2d 589, 591 (7th Cir. 1990). The separate document rule is designed to simplify and clarify the
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issue of appealability as well as to avoid uncertainty as to when judgment is entered so that parties
know when to appeal. Brill v. McDonald’s Corp., 28 F.3d 633, 634 – 635 (7th Cir. 1994); Perry v.
Sheet Metal Workers’ Local No. 73 Pension Fund, 585 F.3d 358 (7th Cir. 2009).
When “the district court clearly intended the order from which an appeal is taken to be a final
decision, and if the appellee would not be misled or prejudiced as a result,” the separate document
requirement may be waived by the parties. Miller v. Artistic Cleaners, 153 F.3d 781, 783 – 784
(7th Cir. 1998). See also Production & Maintenance Employees’ Local 504 v. Roadmaster Corp.,
954 F.2d 1397, 1403 (7th Cir. 1992).
Although Fed.R.Civ.P. 58 provides that judgments and amended judgments must be set forth
on a separate document, it does recognize certain exceptions. Notably, a separate document is not
required for orders “disposing of” motions under Fed.R.Civ.P. 50(b), 52(b), 54, 59, or 60.
Fed.R.Civ.P. 58(a). The Seventh Circuit has further restricted Rule 58(a) as it applies to orders
involving Fed.R.Civ.P. 59. In Employers Insurance of Wausau v. Titan International, Inc., 400
F.3d 486 (7th Cir. 2005), the court held that a separate document is not required for an order
denying a Rule 59(e) motion, but a separate document is required for an order granting such a
motion. The Seventh Circuit thus reads Rule 58(a)’s language “disposing of” a Rule 59(e) motion
to mean “denying” a Rule 59(e) motion. 400 F.3d at 489. The court came to this interpretation
because “when a motion to amend a judgment is granted, the result is an amended judgment, so the
rule becomes incoherent if ‘disposing’ is read literally, for then the order granting the motion both
is, and is not, an order required to be set forth in a separate document.” Id.
Fed.R.Civ.P. 58(b) sets out the procedure for the clerk’s actions for preparation and formal
entry of judgment. In certain situations, the clerk is required to prepare, sign, and enter the judgment
without awaiting the court’s direction. Fed.R.Civ.P. 58(b)(1). In other situations, the court must
first approve the form of judgment before the clerk enters it. Fed.R.Civ.P. 58(b)(2).
Fed.R.Civ.P. 58 also addresses the issue of when a judgment is “entered.” If a separate
document is not required under Rule 58(a), the judgment is considered entered under the rules when
it is entered by the clerk in the civil docket under Fed.R.Civ.P. 79(a). Fed.R.Civ.P. 58(c)(1). If a
separate document is required under Rule 58(a), then the judgment is entered when recorded in the
Rule 79(a) civil docket and when the earlier of two events occurs: (1) “it is set out in a separate
document”; or (2) “150 days have run from the entry in the civil docket.” Fed.R.Civ.P. 58(c)(2).
Thus, when the court and clerk fail to comply with the requirement of a separate document, the
motion time periods set by Fed.R.Civ.P. 50, 52, 54, 59, and 60 begin to run after 150 days from the
entry of the judgment in the civil docket. A companion change to Fed.R.App.P. 4 integrates these
deadlines with the time for appeal.
Ordinarily, cost and fee awards will not delay entry of a judgment or extend the time for appeal.
Fed.R.Civ.P. 58(e). See §12.92 below. Unless a statute or court order provides otherwise, motions
for fees must be filed no later than 14 days after entry of judgment. Fed.R.Civ.P. 54(d)(2). Before
a notice of appeal is filed and becomes effective, the court may order that the timely filing of the
motion for fees has the effect of tolling the time for filing an appeal. The delay is the same as a
timely Fed.R.Civ.P. 59 motion as set forth in Fed.R.App.P. 4(a)(4). Fed.R.Civ.P. 58(e).
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Fed.R.Civ.P. 58(d) allows any party to request entry of judgment on a separate document as
required by Rule 58(a). Attorneys previously were not allowed to submit a form of judgment absent
direction by the court. The amended provision prevents unnecessary delays in the preparation of a
required separate document.
E. [12.21] Extraordinary Writs
28 U.S.C. §1651(a) permits federal courts to “issue all writs necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and principles of law.” Among the writs
a court of appeals may issue are mandamus and prohibition. Affirmative relief to compel the district
court to take a certain action is sought through mandamus. Negative relief to prevent an action is
sought through prohibition.
While extensive consideration of the use of these extraordinary writs is beyond the scope of
this chapter, practitioners should know that they may resort to such writs in exceptional cases. In
Cheney v. United States District Court for District of Columbia, 542 U.S. 367, 159 L.Ed.2d 459,
124 S.Ct. 2576 (2004), the Supreme Court reaffirmed the principles affecting the issuance of the
extraordinary remedy of mandamus. After stating that the Supreme Court and all courts established
by an act of Congress have the power to issue necessary writs, the Supreme Court, quoting Ex parte
Fahey, 332 U.S. 258, 91 L.Ed. 2041, 67 S.Ct. 1558, 1559 (1947), stated that mandamus is a “drastic
and extraordinary” remedy that is “reserved for really extraordinary cases.” 124 S.Ct. at 2586. The
Cheney Court further stated:
“[O]nly exceptional circumstances amounting to a judicial ‘usurpation of power,’ ”
[Will v. United States, 389 U.S. 90, 19 L.Ed.2d 305, 88 S.Ct. 269, 273 (1967)], or a “clear
abuse of discretion,” Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 383, 74
S.Ct. 145, 98 L.Ed. 106 (1953), “will justify the invocation of this extraordinary
remedy,” Will, 389 U.S., at 95, 88 S.Ct. 269. 124 S.Ct. at 2587.
The Cheney Court then reviewed the three conditions necessary for the issuance of such a writ:
First, “the party seeking issuance of the writ [must] have no other adequate means to
attain the relief he desires,” [Kerr v. United States District Court for Northern District of
California, 426 U.S. 394, 48 L.Ed.2d 725, 96 S.Ct. 2119, 2124 (1976)] — a condition
designed to ensure that the writ will not be used for a substitute for the regular
appeals process, Fahey, supra, [67 S.Ct. at 1559]. Second, the petitioner must satisfy
“ ‘the burden of showing that [his] right to issuance of the writ is “clear and
indisputable.” ’ ” Kerr, supra, [96 S.Ct. at 2124] (quoting Banker’s Life & Casualty Co.,
supra, [74 S.Ct. at 148]. Third, even if the first two prerequisites have been met, the
issuing court, in the exercise of its discretion, must be satisfied that the writ is
appropriate under the circumstances. Kerr, supra, at 403, 96 S.Ct. 2119 (citing
Schlagenhauf v. Holder, 379 U.S. 104, 112, n.8, 85 S.Ct. 234, 13 L.Ed.2d 152 (1964)).
These hurdles, however demanding, are not insuperable. Id.
The procedures for requesting an extraordinary writ are in Fed.R.App.P. 21.
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The All Writs Act, c. 646, 62 Stat. 944 (1949) (28 U.S.C. §1651), does not provide an
independent source of federal court jurisdiction. Thus, in Syngenta Crop Protection, Inc. v. Henson,
537 U.S. 28, 154 L.Ed.2d 368, 123 S.Ct. 366 (2002), the Supreme Court held that the All Writs Act
does not provide a basis to remove an action from state court to federal court.

III. ERRORS IN RULINGS ON PLEADINGS
A. Dismissal for Failure To State a Claim for Which Relief Can Be Granted
1. [12.22] Motion Granted or Denied
An order granting a motion to dismiss for failure to state a claim is a final decision if it dismisses
the action, but not if it simply dismisses the complaint with leave to amend. Catlin v. United States,
324 U.S. 229, 89 L.Ed. 911, 65 S.Ct. 631, 635 (1945). See Willhelm v. Eastern Airlines, Inc., 927
F.2d 971, 972 (7th Cir. 1991) (order dismissing complaint, standing alone, is not final, appealable
order if plaintiff may file amended complaint resurrecting suit). See also Trustees of Pension,
Welfare, & Vacation Fringe Benefit Funds of IBEW Local 701 v. Pyramid Electric, 223 F.3d 459,
464 – 465 (7th Cir. 2000) (open-ended order allowing for reinstatement of action if settlement was
breached did not become final until all conditions of settlement agreement were met); Otis v. City
of Chicago, 29 F.3d 1159, 1165 – 1166 (7th Cir. 1994) (order dismissing suit but allowing plaintiff
option of reinstatement becomes final decision and therefore appealable once time to exercise
option has expired). But see Albiero v. City of Kankakee, 122 F.3d 417, 419 (7th Cir. 1997) (order
dismissing suit with prejudice but allowing plaintiff 21 days to file new complaint appealable prior
to expiration of time allowed to file new complaint).
If it is clear that the complaint will not be amended, perhaps because the grounds of the
dismissal establish that no amendment could cure the defects in the plaintiff’s case, the order
dismissing the complaint is final in fact, and the plaintiff may appeal despite the absence of a formal
judgment under Fed.R.Civ.P. 58. See Hoskins v. Poelstra, 320 F.3d 761, 763 – 764 (7th Cir. 2003).
Similarly, if it is clear that a plaintiff may not start over with a properly drawn complaint because
of statute of limitations problems or otherwise, the action is treated as final, and the order is
appealable. See Anderson v. Catholic Bishop of Chicago, 759 F.3d 645, 649 (7th Cir. 2014) (when
defect is correctable dismissal “will be appealable if the otherwise revivable claim cannot be refiled
because the statute of limitations has run”); Mosely v. Board of Education of City of Chicago, 434
F.3d 527, 531 – 532 (7th Cir. 2006). In Manley v. City of Chicago, 236 F.3d 392, 395 (7th Cir.
2001), the court held that the existence of an unserved defendant did not defeat appellate
jurisdiction when claims against this defendant would have been time-barred.
If it is unclear whether the complaint will be amended, certification that there is no just reason
for delay of an appeal under Fed.R.Civ.P. 54(b) may be necessary to confer jurisdiction on the court
of appeals. In Willhelm, supra, the district court’s dismissal of claims against one defendant with
prejudice did not constitute a final, appealable order when claims against a codefendant had been
dismissed without prejudice due to the codefendant’s bankruptcy filing. Because the district court
had noted expressly that the plaintiff could reopen the case against the codefendant if the
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bankruptcy court lifted the stay, certification that there was no just reason for delay of appeal as to
the defendant against whom the district court dismissed claims with prejudice would be necessary
to confer appellate jurisdiction.
The Seventh Circuit generally looks to the practical results of an order granting a motion to
dismiss when determining its finality. “The test for finality is not whether the suit is dismissed with
prejudice or without prejudice, on the merits or on a jurisdictional ground or on a procedural ground
such as failure to exhaust administrative remedies when exhaustion is not a jurisdictional
requirement. The test is whether the district court has finished with the case.” Hill v. Potter, 352
F.3d 1142, 1144 (7th Cir. 2003). See also Wisconsin Central Ltd. v. TiEnergy, LLC, 894 F.3d 851,
854 (7th Cir. 2018); Schering-Plough Healthcare Products, Inc. v. Schwarz Pharma, Inc., 586 F.3d
500, 506 – 507 (7th Cir. 2009); Mostly Memories, Inc. v. For Your Ease Only, Inc., 526 F.3d 1093,
1097 (7th Cir. 2008); American National Bank & Trust Company of Chicago v. Equitable Life
Assurance Society of United States, 406 F.3d 867, 875 (7th Cir. 2005); Montano v. City of Chicago,
375 F.3d 593, 597 (7th Cir. 2004) (court considered whether motion to dismiss without prejudice
was final because amendment would not have practical effect on case).
Under the doctrine of “springing finality,” a dismissal that gives the plaintiff time to fix the
problem that led to dismissal becomes final once the time to cure has elapsed. CFE Group, LLC v.
FirstMerit Bank, N.A., 809 F.3d 346, 352 (7th Cir. 2015). The Seventh Circuit has cautioned that
this doctrine “is a less than optimal approach to managing the disposition of a lawsuit in a federal
district court. Clear written final judgments under Federal Rule of Civil Procedure 58 are far
preferable and minimize confusion for parties and other courts.” Id. The doctrine applies, and
allows a conditional dismissal to ripen into a final order, “only when the plaintiff fails to act within
the specified time.” Id.
When a trial court denies a motion to dismiss, the order is generally not appealable because the
case will continue on. But, as discussed in §12.12 above, there are instances when an order denying
a motion to dismiss is an appealable “collateral order.” See, e.g., Nanda v. Board of Trustees of
University of Illinois, 303 F.3d 817, 821 (7th Cir. 2002) (observing that collateral-order doctrine
applied when district court denied motion to dismiss based on state’s claim of immunity under the
Eleventh Amendment). The Seventh Circuit has recognized that the Speech or Debate Clause of
Article I of the U.S. Constitution confers “an immunity from litigation, which permits an
interlocutory appeal asserting a right not to be tried,” and concluded that on that basis it had
jurisdiction over the defendant’s appeal from the denial of his motion to dismiss on that ground.
United States v. Schock, 891 F.3d 334, 336 (7th Cir. 2018). See also United States v. Henderson,
915 F.3d 1127, 1131 – 1132 (7th Cir. 2019). By contrast, in finding that it had no jurisdiction over
the portion of the defendant’s appeal claiming immunity under the Rulemaking Clause of Article I
of the U.S. Constitution, the Seventh Circuit noted the holdings of several other circuits that
criminal defendants may take interlocutory appeals to make arguments about the separation of
powers, but pronounced itself unpersuaded on that broad proposition. Schock, supra, 891 F.3d at
337 (collecting cases).
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2. [12.23] Need To Preserve Point
The general rule is that an appellate court is not obligated to consider an argument that a party
raises for the first time on appeal. And the failure to raise an argument in the trial court generally
results in a waiver of the argument in the court of appeals. For example, in Local 15, International
Brotherhood of Electrical Workers, AFL-CIO v. Exelon Corp., 495 F.3d 779, 783 (7th Cir. 2007),
the union’s complaint challenging an arbitration award was dismissed for failure to state a claim.
The appellate court refused to consider the union’s argument that the award was in manifest
disregard of the law because the argument was neither raised in the complaint nor addressed in
response to the motion to dismiss in the trial court. Id. See also Hayes v. City of Chicago, 670 F.3d
810, 815 (7th Cir. 2012) (argument not raised in trial court is waived); Fed.R.Civ.P. 46; Lee v. City
of Chicago, 330 F.3d 456, 471 (7th Cir. 2003) (city prohibited from advancing certain arguments
on appeal that were not raised before district court, despite fact that it had filed motion to dismiss
under Fed.R.Civ.P. 12(b)(6), when motion had been predicated on different arguments); Grayson
v. City of Chicago, 317 F.3d 745, 751 (7th Cir. 2003) (plaintiff in employment discrimination action
waived arguments that he failed to raise before Equal Employment Opportunity Commission in
predicate charge or before district court).
Similarly, Fed.R.Civ.P. 12(h)(2) permits a defense for failure to state a claim on which relief
may be granted to be raised in any permitted or required pleading, in a motion for judgment on the
pleadings, or at the trial on the merits. The courts have interpreted Rule 12(h)(2) to mean that this
defense may be raised at any time before, but not after, a disposition on the merits. See, e.g.,
Arbaugh v. Y & H Corp., 546 U.S. 500, 163 L.Ed.2d 1097, 126 S.Ct. 1235, 1240 (2006) (Rule
12(b)(6) objection “may not be asserted post-trial . . . that objection endures up to, but not beyond,
trial on the merits”). In accordance with Rule 12(h)(2), the defense of failure to state a claim may
not be first raised on appeal.
Though the general rule is that an appellate court is not obligated to consider an argument that
was not raised or developed on appeal, “having ‘no obligation’ to do something must be
distinguished from having ‘no right’ to do it.” Massachusetts Bay Ins. Co. v. Vic Koenig Leasing,
Inc., 136 F.3d 1116, 1122 (7th Cir. 1998), citing Freeman United Coal Mining Co. v. Office of
Workers’ Compensation Programs, Benefits Review Board, 957 F.2d 302, 304 (7th Cir. 1992).
Thus, the court of appeals has the discretion to consider arguments not raised in the trial court when
doing so “is in the interests of justice” (Massachusetts Bay, supra, 136 F.3d at 1122, quoting United
States v. Leichtnam, 948 F.2d 370, 383 (7th Cir. 1991)) or when the district court’s decision is
erroneous as a matter of law (Johnson v. Gudmundsson, 35 F.3d 1104, 1112 (7th Cir. 1994), citing
Yorger v. Pittsburgh Corning Corp., 733 F.2d 1215, 1221 (7th Cir. 1984)). The court of appeals
may use this discretion “ ‘to entertain arguments that turn on pure issues of law,’ particularly
arguments that would have been foreclosed in the district court by binding precedent.” Allen v. City
of Chicago, 865 F.3d 936, 944 (7th Cir. 2017), quoting Hively v. Ivy Tech Community College of
Indiana, 853 F.3d 339, 351 (7th Cir. 2017) (en banc). Arguments not raised in the trial court are
more likely to be entertained on appeal “when a pure issue of law is involved, because . . . review
of the district court’s resolution of such an issue is plenary, and therefore bypassing that court has
limited significance for the parties and for the formulation of legal doctrine.” [Citations omitted.]
Robinson v. Alter Barge Line, Inc., 513 F.3d 668, 674 – 675 (7th Cir. 2008). Of course, issues of
jurisdiction may be raised at any time, including on appeal. Johnson, supra; City of Chicago v.
Matchmaker Real Estate Sales Center, Inc., 982 F.2d 1086, 1101 (7th Cir. 1992).
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Similarly, the Seventh Circuit considered an argument a party first raised on appeal when the
argument had been raised (and rejected) by the district court itself. PQ Corp. v. Lexington Insurance
Co., 860 F.3d 1026, 1036 (7th Cir. 2017).
There is a distinction between points that a party inadvertently overlooks, or “forfeits,” and
those that it deliberately disavows, or “waives.” The appeals court may consider a timeliness
argument that was inadvertently forfeited, but it would be an abuse of discretion to override a
State’s deliberate waiver of a limitations defense. Arreola-Castillo v. United States, 889 F.3d 378,
383 (7th Cir. 2018).
B. Dismissal for Lack of Jurisdiction
1. [12.24] Motion Granted or Denied
As discussed in §12.6 above, an order dismissing an action for lack of jurisdiction is an
appealable final order, but the denial of a motion to dismiss is not a final order and may not be
reviewed until after final judgment. Catlin v. United States, 324 U.S. 229, 89 L.Ed. 911, 65 S.Ct.
631, 634 (1945). However, decisions regarding remanding a case to state court for lack of subjectmatter jurisdiction are not appealable.
28 U.S.C. §1447(d) states:
An order remanding a case to the State court from which it was removed is not
reviewable on appeal or otherwise, except that an order remanding a case to the State
court from which it was removed pursuant to section 1442 or 1443 of this title
[regarding civil rights cases] shall be reviewable by appeal or otherwise.
Thus, the Supreme Court has held that if a remand is based on lack of subject-matter jurisdiction
in the district court or a defect in the removal procedure, the grant of a remand motion is not
reviewable. Powerex Corp. v. Reliant Energy Services, Inc., 551 U.S. 224, 168 L.Ed.2d 112, 127
S.Ct. 2411, 2416 (2007); Things Remembered, Inc. v. Petrarca, 516 U.S. 124, 133 L.Ed.2d 461,
116 S.Ct. 494 (1995) (order remanding bankruptcy case to state court due to defect in removal
procedure or lack of subject-matter jurisdiction was non-reviewable); Jackson County Bank v.
Dusablon, 915 F.3d 422, 424 (7th Cir. 2019); Fincher v. South Bend Housing Authority, 578 F.3d
567 (7th Cir. 2009) (remand based on Rooker-Feldman doctrine is jurisdictional and, therefore,
subject to prohibition of appellate review (Rooker v. Fidelity Trust Co., 263 U.S. 413, 68 L.Ed.
362, 44 S.Ct. 149 (1923); District of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 75
L.Ed.2d 206, 103 S.Ct. 1303 (1983))); Northern League, Inc. v. Gidney, 558 F.3d 614, 614 – 615
(7th Cir. 2009) (“That a jurisdictional remand may have been erroneous does not make it
appealable.”); In re Florida Wire & Cable Co., 102 F.3d 866 (7th Cir. 1996) (remand order pursuant
to §1447(e) non-reviewable when post-removal joinder destroyed subject-matter jurisdiction). The
Seventh Circuit examined the issue of whether it could review the district court’s remand decision
in Adkins v. Illinois Central R.R., 326 F.3d 828 (7th Cir. 2003). The court ultimately determined
that appellate review of the remand order was unavailable: “[T]he rule of nonreviewability found
in §1447(d) means that even remands based on an erroneous belief in the lack of federal subject
matter jurisdiction cannot be reviewed.” 326 F.3d at 834. See the discussion in §12.19 above
regarding discretionary appeals of remand orders in class action cases.
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But if remand is not based on the absence of subject-matter jurisdiction or a defect in the
removal procedure, the district court’s decision may be reviewable. In Quackenbush v. Allstate
Insurance Co., 517 U.S. 706, 135 L.Ed.2d 1, 116 S.Ct. 1712, 1719 (1996), for example, the district
court remanded the matter to the state court based on the Burford abstention doctrine. See Burford
v. Sun Oil Co., 319 U.S. 315, 87 L.Ed. 1424, 63 S.Ct. 1098 (1943). Because the remand was not
based on subject-matter jurisdiction or a defect in the removal process, the district court’s order
was reviewable. Quackenbush, supra, 116 S.Ct. at 1716, citing Moses H. Cone Memorial Hospital
v. Mercury Construction Corp., 460 U.S. 1, 74 L.Ed.2d 765, 103 S.Ct. 927, 934 n.11 (1983). See
also Hammer v. United States Department of Health & Human Services, 905 F.3d 517, 525 (7th
Cir. 2018) (“An order remanding a case to state court is a final order that is reviewable on appeal
unless there is some other prohibition on review.”); Carlsbad Technology, Inc. v. HIF Bio, Inc.,
556 U.S. 635, 173 L.Ed.2d 843, 129 S.Ct. 1862 (2009) (after dismissal of federal claim that formed
basis for removal, district court’s discretionary decision not to exercise supplemental jurisdiction
over remaining state law claims and to remand is not remand for “lack of subject-matter
jurisdiction” and is therefore reviewable); Erb v. Alliance Capital Management, L.P., 423 F.3d 647,
650 (7th Cir. 2005).
The Seventh Circuit holds that once an appeal of a remand order has been authorized by statute,
the court of appeals may consider all the legal issues entailed in the decision to remand. See
Junhong v. Boeing Co., 792 F.3d 805, 811 (7th Cir. 2015), citing Brill v. Countrywide Home Loans,
Inc., 427 F.3d 446 (7th Cir. 2005). In Junhong, the district court had remanded a case that the
defendant had removed pursuant to §1442, which offers a federal forum to “[t]he United States or
any agency thereof or any officer (or any person acting under that officer) of the United States or
of any agency thereof, in an official or individual capacity, for or relating to any act under color of
such office.” 792 F.3d at 808. While §1447(d) bars review of remand orders generally, it makes an
exception for an order that remands a case that was removed under §1442. The Seventh Circuit
held that in such cases the entire order is reviewable not just the aspect that prompted remand under
§1442: “To say that a district court’s ‘order’ is reviewable is to allow appellate review of the whole
order, not just of particular issues or reasons.” [Emphasis in original.] 792 F.3d at 811. Section
1447(d) itself authorized review of the entire remand order, the court held, “because the case was
removed (in part) pursuant to §1442.” Id. The court sharply criticized the Eighth Circuit for citing
“nothing” in support of its contrary holding. 792 F.3d at 812, citing Jacks v. Meridian Resource
Co., 701 F.3d 1224 (8th Cir. 2012). While the Junhong court recognized that decisions “that went
out of their way to find exceptions to §1447(d),” including Thermtron Products, Inc. v.
Hermansdorfer, 423 U.S. 336, 46 L.Ed.2d 542, 96 S.Ct. 584 (1976), “are not admired these days
at the Supreme Court,” it contended that its holding in Junhong did not follow the disfavored
reasoning of those cases but was based on the text of §1447(d). 792 F.3d at 812. Moreover, while
it recognized that the Supreme Court had generally directed courts of appeals not to go behind a
judge’s stated reason for a remand, as in Kircher v. Putnam Funds Trust, 547 U.S. 633, 165 L.Ed.2d
92, 126 S.Ct. 2145 (2006), it also observed that “Congress has on occasion made the rule of
§1447(d) inapplicable to particular ‘orders’ — and for this the [Kircher] Court cited, among other
statutes, §1447(d) itself.” 792 F.3d at 812. The Junhong court took this to mean that “if appellate
review of an ‘order’ has been authorized, that means review of the ‘order.’ Not particular reasons
for an order, but the order itself.” [Emphasis in original.] Id.
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2. [12.25] Need To Preserve Point
The objection to lack of subject-matter jurisdiction need not be preserved and, in fact, may be
raised by any party or sua sponte by the court at any point in the proceedings. Arbaugh v. Y & H
Corp., 546 U.S. 500, 163 L.Ed.2d 1097, 126 S.Ct. 1235, 1240 (2006) (“at any stage in the litigation,
even after trial and the entry of judgment”); DeBartolo v. Healthsouth Corp., 569 F.3d 736, 740
(7th Cir. 2009); Moore v. Olson, 368 F.3d 757, 759 (7th Cir. 2004); Fed.R.Civ.P. 12(h)(3) (court
may dismiss if it determines it lacks subject-matter jurisdiction “at any time”). Thus, in Belleville
Catering Co. v. Champaign Market Place, L.L.C., 350 F.3d 691 (7th Cir. 2003), the court sua
sponte raised a jurisdictional defect unnoticed by the parties and the court below. Criticizing the
lawyers “insouciance toward the requirements of federal jurisdiction,” the Seventh Circuit vacated
the judgment of the district court and ordered the action dismissed for want of subject-matter
jurisdiction. 350 F.3d at 692. The Seventh Circuit was so irked by the lawyers’ failure to determine
whether subject-matter jurisdiction existed that it ordered the lawyers for both sides to bring the
suit to a conclusion in state court, or via settlement, without charging any additional fees to the
client. 350 F.3d at 694.
Although subject-matter jurisdiction itself is not waivable, the failure to challenge facts that
give rise to subject-matter jurisdiction can result in a waiver of sorts. In Workman v. United Parcel
Service, Inc., 234 F.3d 998, 999 – 1000 (7th Cir. 2000), the Seventh Circuit characterized its ability
to examine the issue of subject-matter jurisdiction as follows:
Although challenges to the subject-matter jurisdiction of a federal court are
conventionally said not to be waivable, so that such a challenge can be mounted for
the first time on appeal and can indeed be made by the court itself, it is not true that
waiver or forfeiture plays no role in determinations of jurisdiction. If the district
court makes a factual determination that supports jurisdiction and the party
opposing jurisdiction does not challenge the finding, or, as here, does not press the
challenge (for, as we said, the plaintiff has made no attempt to support his claim that
the requirement of a minimum amount in controversy has not been met), he forfeits
his objection to the finding, though not to the inference of jurisdiction drawn from
the finding.
While prompt sua sponte recognition of jurisdictional flaws is a duty placed on all federal courts,
the Seventh Circuit has advised that, unless a defect is clearly incurable, district courts should allow
a plaintiff leave to amend, allow the parties to argue the jurisdictional issue, or provide the plaintiff
with the opportunity to discover the facts necessary to establish jurisdiction. Joyce v. Joyce, 975
F.2d 379, 386 (7th Cir. 1992).
The court of appeals also may consider sua sponte the sufficiency of the plaintiff’s standing
because plaintiffs who lack standing are not entitled to have their claims litigated in federal courts.
Family & Children’s Center, Inc. v. School City of Mishawaka, 13 F.3d 1052, 1058 – 1059 (7th
Cir. 1994).
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Similarly, the Eleventh Amendment is a quasi-jurisdictional defect that need not be raised at
trial in order to preserve it for appeal. Edelman v. Jordan, 415 U.S. 651, 39 L.Ed.2d 662, 94 S.Ct.
1347, 1363 (1974) (“the Eleventh Amendment defense sufficiently partakes of the nature of a
jurisdictional bar so that it need not be raised in the trial court”).
An objection to personal jurisdiction is raised by motion or responsive pleading. Fed.R.Civ.P.
12(b)(2); Bjorgo v. Weerden, 342 F.2d 558, 560 (7th Cir. 1965). The objection is waived unless
raised in this fashion. Fed.R.Civ.P. 12(h)(1).
Likewise, the failure to timely object to service of process results in a waiver of this defense.
Fed.R.Civ.P. 12(b)(4); Securities & Exchange Commission v. Cherif, 933 F.2d 403, 416 (7th Cir.
1991) (party waives defense of insufficiency of process by failing to assert it seasonably in motion
or its first responsive pleading), cert. denied, 112 S.Ct. 966 (1992).
However, the party need not actually file an answer or a motion in order for waiver to be found.
See Trustees of Central Laborers’ Welfare Fund v. Lowery, 924 F.2d 731, 732 – 733 (7th Cir.
1991). In Continental Bank, N.A. v. Meyer, 10 F.3d 1293, 1296 (7th Cir. 1993), the court held that
even though the defendants had pled lack of jurisdiction in their answer, they nonetheless had
waived their objection by fully participating in the litigation on its merits for over two years without
actively contesting personal jurisdiction.
C. [12.26] Venue
An order concerning a change of venue is not final and cannot be appealed unless it dismisses
the action. See In re Joint Eastern & Southern Districts Asbestos Litigation, 22 F.3d 755, 762 n.14
(7th Cir. 1994) (court order granting transfer not subject to appeal as final judgment); Rux v.
Republic of Sudan, 461 F.3d 461, 476 (4th Cir. 2006). As the Second Circuit has stated: “It is hard
to see how any order could be less ‘final’ than one which merely transfers an action for trial from
one district to another in the federal judicial system.” D’Ippolito v. American Oil Co., 401 F.2d 764
(2d Cir. 1968).
If an action is transferred, the appeal of any pre-transfer order that may be immediately
appealed must be taken to the court of appeals covering the transferor district. If the pre-transfer
order may be appealed only after the entry of final judgment, then the appeal must be taken to the
court of appeals covering the district in which the final judgment is entered. Jones v. InfoCure
Corp., 310 F.3d 529 (7th Cir. 2002). See also Federal Trade Commission v. IAB Marketing
Associates, LP, 746 F.3d 1228, 1232 (11th Cir. 2014), citing Jones with approval. In Jones, the
Seventh Circuit examined different decisions on this issue. The court, in announcing the above rule,
was “persuaded by the cases holding that an otherwise appealable order remains appealable even
if a transfer is ordered at a later time.” 310 F.3d at 533.
The Seventh Circuit limits its review on mandamus of venue changes to whether the district
judge considered the factors listed in the change of venue statute, 28 U.S.C. §1404. Mandamus is
available only if those factors were ignored. See Butterick Co. v. Will, 316 F.2d 111, 112 (7th Cir.
1963). A petitioner has a very heavy burden to persuade the court to issue a mandamus order on
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the question of venue. In re Hudson, 710 F.3d 716, 719 (7th Cir. 2013) (requiring party seeking
mandamus to demonstrate that transfer order is “violation of a clear and indisputable legal right,
or, at the very least, [is] patently erroneous,”), quoting In re Rhone-Poulenc Rorer, Inc., 51 F.3d
1293, 1295 (7th Cir. 1995); In re LimitNone, LLC, 551 F.3d 572, 575 – 576 (7th Cir. 2008).
D. [12.27] Joinder of Additional Parties
In the federal courts, joinder of parties is handled under three rules. Fed.R.Civ.P. 19 deals with
the procedure for joinder of persons needed for a just adjudication, Fed.R.Civ.P. 20 deals with the
procedure for permissive joinder of parties, and Fed.R.Civ.P. 21 deals with the consequences of
misjoinder and nonjoinder.
1. [12.28] Motion Granted or Denied
An order granting or denying a motion to join additional parties is not a final, appealable
decision unless the order dismisses the action. Deckert v. Independence Shares Corp., 311 U.S.
282, 85 L.Ed. 189, 61 S.Ct. 229, 234 n.4 (1940). Fed.R.Civ.P. 21 provides that misjoinder is not a
ground for dismissal, which means that neither a grant nor a denial of a motion to join a party may
be appealed until final judgment. Fowler v. Merry, 468 F.2d 242 (10th Cir. 1972). Thus, a ruling
on a motion of joinder can be appealed as a final decision only if the action is dismissed under
Fed.R.Civ.P. 19(b) for failure to join an indispensable party.
2. [12.29] Need To Preserve Objection
Fed.R.Civ.P. 12(h)(2) provides that certain defenses — i.e., failure to state a claim, to join a
person required by Fed.R.Civ.P. 19(b), or to state a legal defense to a claim — may be raised in
any pleading allowed or ordered by motion under Rule 12(c) or at trial. In Mucha v. King, 792 F.2d
602, 613 (7th Cir. 1986), the court interpreted Rule 12(h)(2) to mean that the failure to join an
indispensable party under Rule 19(a) is waived if not made in the trial court. But other courts have
disagreed with this analysis. In Enterprise Management Consultants, Inc. v. United States ex rel.
Hodel, 883 F.2d 890, 893 n.2 (10th Cir. 1989), the court criticized Mucha as the only decision it
found holding that the indispensable party issue is waivable. The rationale used in Enterprise
Management Consultants and similar cases is the need to protect the interests of an absent party.
For example, the Fifth Circuit has held that an objection that the missing party was indispensable
may be raised at any time, and a court of appeals may even act sua sponte to protect the interest of
the absent party. Kimball v. Florida Bar, 537 F.2d 1305, 1307 (5th Cir. 1976); McCulloch v.
Glasgow, 620 F.2d 47, 51 (5th Cir. 1980). The Second Circuit reached a similar result in Manning
v. Energy Conversion Devices, Inc., 13 F.3d 606, 609 (2d Cir. 1994). The Ninth Circuit similarly
has held that the absence of necessary parties may be raised by a reviewing court sua sponte. CP
National Corp. v. Bonneville Power Administration, 928 F.2d 905, 911 (9th Cir. 1991). The District
of Columbia Circuit has even held that a court of appeals has an independent duty to raise an
indispensable party claim sua sponte. Wichita & Affiliated Tribes of Oklahoma v. Hodel, 788 F.2d
765, 772 n.6 (D.C.Cir. 1986); Kickapoo Tribe of Indians of Kickapoo Reservation in Kansas v.
Babbitt, 43 F.3d 1491, 1495 n.3 (D.C.Cir. 1995).
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Nevertheless, if the judgment appealed from does not prejudice the interests of the absent party,
the court of appeals usually will not disturb an otherwise valid judgment on the grounds of prejudice
to the defendant. This is because any prejudice to the defendant was the result of its failure to object
to nonjoinder in the trial court. For example, a defendant could waive its interest in avoiding
multiple suits, in having to supply inconsistent relief, or in bearing sole responsibility for a joint
liability. See, e.g., Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 19 L.Ed.2d
936, 88 S.Ct. 733, 738 (1968). Moreover, failure to object to the dismissal of a party will preclude
consideration on appeal of whether dismissal was proper given the prior opportunity to object.
Agristor Leasing v. Meuli, 865 F.2d 1150, 1153 (10th Cir. 1988).

IV. ERRORS ON MOTIONS
A. [12.30] Motions To Dismiss
Orders granting motions or notices to dismiss under Fed.R.Civ.P. 41 are appealable if they
otherwise meet the requirements for final decisions. To be appealable, an order dismissing a case
“without prejudice” must “effectively end[ ] the litigation.” Mapes v. Indiana, 932 F.3d 968, 971
(7th Cir. 2019). A dismissal is final if it “represent[s] the district court’s last word on the case as a
whole.” Gleason v. Jansen, 888 F.3d 847, 852 (7th Cir. 2018). See also Mapes, supra, 932 F.3d at
971.
An order dismissing an action without prejudice ordinarily is not considered a final decision.
Simons v. Fox, 725 Fed.Appx. 402, 404 (7th Cir. 2018), citing Hernandez v. Dart, 814 F.3d 836,
840 (7th Cir. 2016); Berthold Types Ltd. v. Adobe Systems Inc., 242 F.3d 772, 776 (7th Cir. 2001),
Still, appellate jurisdiction may be “secure” if there are “multiple indicia that the district court [is]
finished with the case.” Simons, supra, 725 Fed.Appx. at 404, citing Hernandez, supra, 814 F.3d
at 841. It may also be appealable if dismissal is conditioned on payment of an opponent’s attorneys’
fees. Cauley v. Wilson, 754 F.2d 769, 771 (7th Cir. 1985). See also Boland v. Engle, 113 F.3d 706,
714 (7th Cir. 1997) (plaintiff may appeal from voluntary dismissal without prejudice only if
dismissal legally prejudices plaintiff’s rights by severely circumscribing its ability to reinitiate
lawsuit). See also §12.22 above.
The Seventh Circuit has stated that after one of a plaintiff’s claims is dismissed with prejudice,
“a litigant is not permitted to obtain immediate appeal of [the] interlocutory order by the facile
expedient of dismissing [the remainder] of his claims without prejudice so that he can continue
with the case after the appeal is decided.” Hill v. Potter, 352 F.3d 1142, 1145 (7th Cir. 2003).
“[S]uch a form of dismissal does not terminate the litigation in the district court in any realistic
sense and so is not a final decision within the meaning of 28 U.S.C. §1291.” JTC Petroleum Co. v.
Piasa Motor Fuels, Inc., 190 F.3d 775, 776 (7th Cir. 1999). It is a “sort of manufactured finality”
that is inconsistent with “the fundamental policy disfavoring piecemeal appeals.” West v. Macht,
197 F.3d 1185, 1189 (7th Cir. 1999). “Our precedents foreclose this attempt to manufacture
appellate jurisdiction by producing a judgment which has the appearance but not the binding quality
of finality.” West v. Louisville Gas & Electric Co., 920 F.3d 499, 506 (7th Cir. 2019).
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In the class action context, “[t]he tactic would undermine §1291’s firm finality principle,
designed to guard against piecemeal appeals, and subvert the balanced solution Rule 23(f) put in
place for immediate review of class-action orders.” Microsoft Corp. v. Baker, ___ U.S. ___, 198
L.Ed.2d 132, 137 S.Ct. 1702, 1707 (2017).
1. [12.31] Voluntary and Involuntary Dismissals
Orders for involuntary dismissal of an action or dismissal of an action with prejudice are
appealable. McMillian v. Sheraton Chicago Hotel & Towers, 567 F.3d 839, 843 (7th Cir. 2009);
Chavez v. Illinois State Police, 251 F.3d 612, 628 (7th Cir. 2001). Although it is sometimes said
that a party who consents to the dismissal of an action cannot appeal (see, e.g., Cauley v. Wilson,
754 F.2d 769, 770 (7th Cir. 1985)), the problem is not jurisdictional; rather, it is practical. Quoting
Downey v. State Farm Fire & Casualty Co., 266 F.3d 675, 682 (7th Cir. 2001), the court in
McMillian, supra, 567 F.3d at 843 – 844, explained:
[F]or jurisdictional purposes there is no distinction between “consent” and
“adversarial” judgments. Judgments are judgments, and any party can appeal as of
right from a final decision adverse to his interests. So says 28 U.S.C. § 1291, which
allows appeal from “all final decisions of the district courts.” Finality is the necessary
and sufficient condition. Distinguishing between final judgments entered with the
consent of both parties and final judgments entered against one party’s wishes would
create an extra-statutory condition on appeal. This has little to recommend it, and the
possibility has been rejected by the Supreme Court. . . .
. . . Although the Supreme Court has held that “consent judgments” are final and
appealable under § 1291 (so appellate jurisdiction is secure), the Court has added that
the act of giving consent usually waives the consenting party’s right to review, leading
to affirmance “without considering the merits of the cause.” Nashville, Chattanooga
& St. Louis Ry. v. United States, 113 U.S. 261, 266, 5 S.Ct. 460, 28 L.Ed. 971 (1885). . . .
Waiver affects, not a court’s power to hear the case, but whether as a practical matter
it has any job to do.
See also Fairley v. Andrews, 578 F.3d 518, 521 (7th Cir. 2009) (“The only prerequisites to appellate
jurisdiction are a final judgment and a timely notice of appeal. 28 U.S.C. §1291. Whether a party
consented to that judgment . . . is irrelevant. . . . The judgment here is final and the notice timely,
so we have jurisdiction.” [Citations omitted.]). If, after one of a plaintiff’s claims is dismissed with
prejudice, the plaintiff dismisses the remainder of his or her claims with prejudice, the judgment is
immediately appealable.
The rule is simple: if plaintiff loses on A and abandons B in order to make the
judgment final and thus obtain immediate review, the court will consider A, but B is
lost forever. 578 F.3d at 522.
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2. [12.32] Dismissal for Failure To Prosecute
Pursuant to Fed.R.Civ.P. 41(b), a dismissal for failure to prosecute operates as an adjudication
on the merits and is reviewable on appeal. See Martinez v. City of Chicago, 499 F.3d 721, 726 (7th
Cir. 2007). In general, interlocutory orders are merged into the judgment and are therefore
appealable. See American National Bank & Trust Company of Chicago v. Equitable Life Assurance
Society of United States, 406 F.3d 867, 876 – 877 (7th Cir. 2005). But when a dismissal is for
failure to prosecute, interlocutory orders do not merge into the judgment and therefore are not
reviewable on appeal of the dismissal order. John’s Insulation, Inc. v. L. Addison & Associates,
Inc., 156 F.3d 101, 107 (1st Cir. 1998). Cf. Sere v. Board of Trustees of University of Illinois, 852
F.2d 285, 288 (7th Cir. 1988) (finding that interlocutory orders are not encompassed within
judgment entered as discovery sanction because contrary rule would reward party for dilatory and
bad-faith tactics). But see AdvantEdge Business Group, L.L.C. v. Thomas E. Mestmaker &
Associates, Inc., 552 F.3d 1233, 1237 (10th Cir. 2009) (finding no exception to merger rule exists).
B. [12.33] Motions for Summary Judgment
The appealability of an order concerning summary judgment depends on whether summary
judgment was granted, partially granted, or denied. If either of the last two possibilities occurs, then
the order’s appealability depends on whether the summary judgment amounts to the grant or denial
of an injunction and the reasons for the denial.
1. [12.34] Granting, Partially Granting, or Denying Summary Judgment Motions
An order granting summary judgment is not itself a “judgment” under Fed.R.Civ.P. 58; rather,
it is a “procedural premise for relief.” Health Cost Controls of Illinois, Inc. v. Washington, 187
F.3d 703, 706 (7th Cir. 1999). But if in the grant of summary judgment the judge makes clear that
“this case is closed” or otherwise makes clear that there is nothing left to do in the litigation, the
order can be appealed. Id. (order granting summary judgment to plaintiff must specify relief granted
in order to be considered final and appealable); BKCAP, LLC v. CAPTEC Franchise Trust 2000-1,
572 F.3d 353, 358 (7th Cir. 2009) (finding order granting summary judgment on only one of two
claims final and appealable when decision precluded further litigation of second claim). But orders
partially granting summary judgment or denying summary judgment are not final and, therefore,
are not appealable. Abbs v. Sullivan, 963 F.2d 918, 923 (7th Cir. 1992). American National Bank
& Trust Company of Chicago v. Certain Underwriters at Lloyd’s London, 444 F.2d 640 (7th Cir.
1971), illustrates these principles.
In American National Bank, supra, a beneficiary sued six insurance companies to recover
benefits for the death of a decedent. Two insurers asked for summary judgment on one ground,
which the trial court denied, while three others asked for summary judgment on other grounds,
which the trial court granted. Final judgments for the three winning defendants were entered under
Fed.R.Civ.P. 54(b) and appealed by the plaintiff, while the two unsuccessful defendants appealed
the denial of their motion. The Seventh Circuit heard the appeals from the grant of summary
judgment and dismissed as interlocutory the appeals from the denial of summary judgment. 444
F.2d at 642.
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In ITOFCA, Inc. v. MegaTrans Logistics, Inc., 235 F.3d 360, 363 – 364 (7th Cir. 2000), the
district court entered an order granting summary judgment for the defendant but dismissing its
counterclaims without prejudice. On appeal, the Seventh Circuit held that the district court’s order
was not final and appealable because the principal claim and the counterclaim, both of which
disputed ownership of the same intellectual property, were not factually distinct.
A partial summary judgment must be certified properly under Fed.R.Civ.P. 54(b) in order to
be appealed. Liberty Mutual Insurance Co. v. Wetzel, 424 U.S. 737, 47 L.Ed.2d 435, 96 S.Ct. 1202,
1206 – 1207 (1976); Network Communications v. Michigan Bell Telephone Co., 906 F.2d 237, 238
– 239 (6th Cir. 1990) (when district court retained jurisdiction over motion to amend complaint
following summary judgment motion, there was no final order, and court of appeals had no
jurisdiction to hear appeal). In the Seventh Circuit, proper certification generally requires a motion
filed within 30 days after the order granting the partial summary judgment. King v. Newbold, 845
F.3d 866, 868 (7th Cir. 2017).
On cross-motions for summary judgment, the motion that is denied is effectively merged into
the final judgment granting the opposing motion and is therefore appealable. Stilwell v. American
General Life Insurance Co., 555 F.3d 572, 577 (7th Cir. 2009).
An order denying summary judgment is generally not appealable after a trial on the merits. The
court’s ruling on summary judgment in such a situation is merely a determination that the case
should go to trial; it thus becomes immaterial once the trial has been completed and all the facts
have been presented. Allahar v. Zahora, 59 F.3d 693, 695 (7th Cir. 1995). The Seventh Circuit
carved out a narrow exception to this rule in Equal Employment Opportunity Commission v. Sears,
Roebuck & Co., 839 F.2d 302 (7th Cir. 1988). In Sears, the party whose summary judgment motion
was denied advised the district court that it would not try the claims involved in the motion and
would ask the court to dismiss these claims with prejudice. In a case of first impression, the Seventh
Circuit concluded that “the specific claim underlying the denial of summary judgment was not tried
and thus was not a part of the final judgment terminating the action. We do not believe that allowing
appellate review in this instance undermines this policy against piecemeal appeals.” 839 F.2d at
353 n.55. The court further observed:
Counsel pursues a risky trial strategy by determining before submitting a summary
judgment motion that it will not opt to try an issue if the motion is denied. . . . It is,
however, a legitimate tactic, especially in a large case such as this when the claim
underlying the summary judgment motion is minor and attempting to prove it at trial
might confuse other issues and cause extensive expenditure of resources. Id.
See also Watson v. Amedco Steel, Inc., 29 F.3d 274, 278 (7th Cir. 1994) (clarifying and limiting
Sears, supra); Allahar, supra (finding exception inapplicable). Naturally, if partial summary
judgment was granted on an issue prior to trial, that decision is appealable after trial. Janky v. Lake
County Convention & Visitors Bureau, 576 F.3d 356, 359 (7th Cir. 2009) (finding that “denial of
the motion for new trial or remittitur implicates all prior orders, including the decision on summary
judgment”).
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Even though a denial of a motion for summary judgment generally is not an appealable order,
a denial of a motion for summary judgment based on qualified immunity grounds has been held to
be “an appealable interlocutory decision — at least insofar as it turns exclusively on a question of
law.” Rainsberger v. Benner, 913 F.3d 640, 643 (7th Cir. 2019). “That qualification is significant:
because our authority extends only to questions of law, an officer can obtain interlocutory review
only if he refrains from contesting any fact that a reasonable jury could resolve against him.” Id.,
citing Jones v. Clark, 630 F.3d 677, 680 (7th Cir. 2011). See also Finsel v. Cruppenink, 326 F.3d
903, 904 (7th Cir. 2003) (order denying summary judgment on grounds of qualified immunity
immediately appealable); Hansen v. Bennett, 948 F.2d 397, 399 – 400 (7th Cir. 1991) (when party
appeals denial of summary judgment on qualified immunity grounds, court of appeals lacks
jurisdiction over appeal of immunity question if it cannot decide it without resolving disputed
questions of fact); §12.12 above. Before an appeal will lie, however, a denial of a motion based on
immunity from suit must be truly final and should be decided solely as a matter of law. Coady v.
Steil, 187 F.3d 727, 730 (7th Cir. 1999) (identifying “an exception to this [qualified immunity]
exception” to appellate jurisdiction: appellate court cannot review district court’s finding that
genuine issue of material fact exists). See also Gosnell v. City of Troy, Illinois, 979 F.2d 1257, 1260
– 1261 (7th Cir. 1992) (no appealable order existed when district court was presented with two
summary judgment motions, one of which raised qualified immunity, but court did not clearly rule
on merits of immunity issue).
2. [12.35] Denials and Partial Grants of Summary Judgment That Are Injunctions
If the denied or partially granted summary judgment amounts to a grant or denial of an
injunction, then it is appealable by right as an interlocutory order under 28 U.S.C. §1292(a)(1). For
example, in Roth v. Board of Regents of State Colleges, 446 F.2d 806 (7th Cir. 1971), rev’d on
other grounds, 92 S.Ct. 2701 (1972), the district court granted the portion of the plaintiff’s motion
for summary judgment that ordered the defendant either to tell the plaintiff the reasons he was not
rehired and grant him a hearing or, alternatively, to hire him. The Seventh Circuit held this order
appealable under 28 U.S.C. §1292(a)(1) as an injunction. 446 F.2d at 807. However, if a summary
judgment motion is denied because genuine issues of fact exist, the denial may not be appealed
even if the court has denied a request for an injunction. See Switzerland Cheese Association, Inc.
v. E. Horne’s Market, Inc., 385 U.S. 23, 17 L.Ed.2d 23, 87 S.Ct. 193 (1966). The denial of a motion
for summary judgment because of unresolved fact issues does not adjudicate the merits of the claim.
“It is strictly a pretrial order that decides only one thing — that the case should go to trial.” 87 S.Ct.
at 195. See also Khorrami v. Rolince, 539 F.3d 782, 786 (7th Cir. 2008). When an order does not
technically grant or deny an injunction but has the practical effect of doing so, appealability may
depend on a showing of irreparable harm that can be challenged only by immediate appeal. Carson
v. American Brands, Inc., 450 U.S. 79, 67 L.Ed.2d 59, 101 S.Ct. 993, 996 – 997 (1981); Heartwood,
Inc. v. United States Forest Service, 316 F.3d 694, 699 (7th Cir. 2003).
C. Discovery
1. [12.36] Generally Not Appealable
Appellate review of discovery orders ordinarily is not allowed under 28 U.S.C. §1291 until the
conclusion of the litigation because these decisions are not final. Discovery orders are generally
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not appealable under the collateral-order doctrine. Simmons v. City of Racine, PFC (Police & Fire
Commission), 37 F.3d 325, 327 (7th Cir. 1994). This rule holds true even when the order is issued
over an objection based on the attorney-client or other asserted privilege. Mohawk Industries, Inc.
v. Carpenter, 558 U.S. 100, 175 L.Ed.2d 458, 130 S.Ct. 599 (2009). See also Simmons, supra.
A lack of consensus exists when the appeal is sought by a nonparty. The Seventh Circuit
discussed the distinction between appeals by parties and nonparties in Burden-Meeks v. Welch, 319
F.3d 897 (7th Cir. 2003). The Burden-Meeks court reviewed the extensive conflict among and
within various circuits as to whether nonparties may appeal immediately when they contest
discovery orders. “Appellate approaches to this topic are now so disparate that only Congress or
the Supreme Court could clear the air.” 319 F.3d at 901. Ultimately, the Burden-Meeks court
followed the circuit law in Dellwood Farms, Inc. v. Cargill, Inc., 128 F.3d 1122 (7th Cir. 1997),
and allowed the nonparty’s immediate appeal of the district court’s discovery order.
But the Seventh Circuit has since called Dellwood Farms, supra, into doubt. Ott v. City of
Milwaukee, 682 F.3d 552, 555 (7th Cir. 2012). In Ott, the court interpreted Mohawk Industries,
supra, as barring a nonparty state agency’s privilege claim from being immediately appealable per
the collateral-order doctrine. Id. Instead, the court indicated that alternative bases for review were
available, including a writ of mandamus or a contempt petition. However, Ott did not take into
account the doctrine announced in Perlman v. United States, 247 U.S. 7, 62 L.Ed. 950, 38 S.Ct.
417 (1918), that a discovery order requiring a nonparty to produce documents is immediately
appealable “because the third party presumably lacks a sufficient stake in the proceeding to risk
contempt by refusing compliance.” Church of Scientology of California v. United States, 506 U.S.
9, 121 L.Ed.2d 313, 113 S.Ct. 447, 452 n.11 (1992). See also United States v. Nixon, 418 U.S. 683,
41 L.Ed.2d 1039, 94 S.Ct. 3090, 3099 (1974).
2. [12.37] Entire Action Is One for Discovery
If the entire action is, in effect, one for discovery, then orders granting or denying discovery
are final decisions that can be appealed. For example, when special statutes authorize administrative
agencies to enforce subpoenas in the district courts, ensuing enforcement orders are appealable.
This rule has been applied to enforcement of subpoenas by the Equal Employment Opportunity
Commission (Equal Employment Opportunity Commission v. Sidley Austin Brown & Wood, 315
F.3d 696, 698 – 699 (7th Cir. 2002)), the Internal Revenue Service (United States v. National State
Bank, 454 F.2d 1249 (7th Cir. 1972)), the National Labor Relations Board (Wilmot v. Doyle, 403
F.2d 811, 814 (9th Cir. 1968)), the Federal Trade Commission (Federal Trade Commission v.
Hallmark, Inc., 265 F.2d 433 (7th Cir. 1959)), and the Interstate Commerce Commission (Ellis v.
Interstate Commerce Commission, 237 U.S. 434, 59 L.Ed. 1036, 35 S.Ct. 645 (1915)). Likewise,
when the entire action in the United States is one related to discovery in a foreign court, the lower
court’s order is final and appealable because it disposes of all issues in the proceedings. Kestrel
Coal Pty. Ltd. v. Joy Global, Inc., 362 F.3d 401, 403 (7th Cir. 2004). See also Heraeus Kulzer,
GmbH v. Biomet, Inc., 881 F.3d 550, 560 (7th Cir. 2018) (action under 28 U.S.C. §1782, which
allows party to file petition in federal district court to obtain discovery for use in foreign
proceeding). “Because there is no underlying merits proceeding in the district court, ‘many of the
concerns that make us reluctant to review discovery orders on an interlocutory basis disappear.’ ”
Id., quoting In re Naranjo, 768 F.3d 332, 346 – 347 (4th Cir. 2014).
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An order entered pursuant to Fed.R.Civ.P. 27 authorizing discovery before the filing of an
action or authorizing depositions to preserve testimony pending appeal may be appealed as a final
order. See Martin v. Reynolds Metals Corp., 297 F.2d 49, 52 (9th Cir. 1961) (discovery before
filing action); Ash v. Cort, 512 F.2d 909, 911 (3d Cir. 1975) (preserving testimony for appeal).
In Central States, Southeast & Southwest Areas Pension Fund v. Express Freight Lines, Inc.,
971 F.2d 5 (7th Cir. 1992), the Seventh Circuit held that an order granting postjudgment discovery
in aid of execution of judgment was not appealable. Even though such an order followed the
judgment and then might seem “final by definition,” the court concluded that it was really part of
the postjudgment collection proceeding and could be appealed upon the ultimate conclusion of that
proceeding. 971 F.2d at 6. The Seventh Circuit discussed its holding in Central States a year later,
stating: “We may have written too broadly when we said . . . that a discovery order issued in a
supplemental proceeding is nonfinal, as of course it would be in an ordinary proceeding.”
Resolution Trust Corp. v. Ruggiero, 994 F.2d 1221, 1225 (7th Cir. 1993). However, a decision
announced the following year makes it clear that Central States remains good law. In re Joint
Eastern & Southern Districts Asbestos Litigation, 22 F.3d 755, 760 (7th Cir. 1994). See also
JPMorgan Chase Bank, N.A. v. Asia Pulp & Paper Co., 707 F.3d 853, 868 (7th Cir. 2013).
A discovery order entered in a supplemental proceeding brought in one circuit to obtain
evidence for a main action pending in another circuit has been regarded as sufficiently final “for all
practical purposes” to support an appeal. Carter Products, Inc. v. Eversharp, Inc., 360 F.2d 868,
871 (7th Cir. 1966). Similarly, an order quashing a discovery subpoena issued to a nonparty in a
patent infringement action was final for review purposes when it was entered in a supplementary
proceeding brought in one district to obtain evidence for use in an action pending in another district.
Truswal Systems Corp. v. Hydro-Air Engineering, Inc., 813 F.2d 1207, 1209 (Fed.Cir. 1987). See
also Hernly v. United States, 832 F.2d 980, 981 n.1 (7th Cir. 1987) (order quashing subpoena
deemed final “because it was entered in a different district court from where the main action is
pending”). But see Barrick Group, Inc. v. Mosse, 849 F.2d 70, 74 (2d Cir. 1988) (order denying
discovery not appealable even though underlying case is pending in another district if both districts
are in same circuit).
3. [12.38] Contempt
Though it has been called a “last-ditch” device for obtaining appellate review of unappealable
orders, contempt is one way to appeal a discovery order. In re Joint Eastern & Southern Districts
Asbestos Litigation, 22 F.3d 755, 764 n.19 (7th Cir. 1994). Specifically, a party may disobey a
discovery order, be adjudged in criminal contempt, and appeal the contempt order. Church of
Scientology of California v. United States, 506 U.S. 9, 121 L.Ed.2d 313, 113 S.Ct. 447, 452 n.11
(1992) (as general rule, district court’s order enforcing discovery request is not final order subject
to appellate review; party wishing to object to discovery order must refuse to comply with order,
be held in contempt, and then appeal); Allendale Mutual Insurance Co. v. Bull Data Systems, Inc.,
32 F.3d 1175, 1178 (7th Cir. 1994) (order compelling plaintiff to disclose whereabouts of witness
and to stop meeting with him privately was not injunction but discovery order and, as such, was
not appealable absent disobedience and contempt order). Not all orders of contempt may be
appealed, however.
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Generally, an order adjudging one guilty of criminal contempt is a final judgment from which
review may be obtained immediately, but an order adjudging one guilty of civil contempt is
interlocutory and cannot be challenged until after the entire action is final. Union Tool Co. v.
Wilson, 259 U.S. 107, 66 L.Ed. 848, 42 S.Ct. 427, 428 (1922); Joint Eastern & Southern Districts,
supra, 22 F.3d at 764 – 765. Whether the trial court labels the contempt civil or criminal is
irrelevant; the nature of the contempt order is controlling. Shillitani v. United States, 384 U.S. 364,
16 L.Ed.2d 622, 86 S.Ct. 1531, 1535 (1966) (“ ‘It is not the fact of punishment, but rather its
character and purpose, that often serve to distinguish’ civil from criminal contempt.”), quoting
Gompers v. Buck Stove & Range Co., 221 U.S. 418, 55 L.Ed. 797, 31 S.Ct. 492, 498 (1911). The
distinction between civil and criminal contempt is analyzed in detail in Securities & Exchange
Commission v. Simpson, 885 F.2d 390, 395 (7th Cir. 1989) (“A criminal contempt proceeding is
characterized by the imposition of an unconditional and determinate sentence for the purpose of
punishment or deterrence.”). See also Powers v. Chicago Transit Authority, 846 F.2d 1139, 1141
(7th Cir. 1988) (sanction designed to induce compliance that runs prospectively and may be avoided
by compliance is civil); Law v. National Collegiate Athletic Ass’n, 134 F.3d 1438 (10th Cir. 1998)
(order imposing non-compensatory monetary sanction is criminal contempt order and immediately
appealable).
The Seventh Circuit has held that it need not limit its review on appeal to the criminal contempt
order itself but also may review the validity of the underlying discovery order. Joint Eastern &
Southern Districts, supra, 22 F.3d at 764 n.19 (appeal could include challenge to subpoena itself).
4. [12.39] Mandamus
The courts have articulated narrow tests for reviewing discovery orders by mandamus. In
Schlagenhauf v. Holder, 379 U.S. 104, 13 L.Ed.2d 152, 85 S.Ct. 234, 238 (1964), the Supreme
Court, quoting Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 98 L.Ed. 106, 74 S.Ct. 145,
147 – 148 (1953), held that mandamus could be used only if the lower court’s order was a
“usurpation of judicial power” or a “clear abuse of [judicial] discretion.” The Court in Schlagenhauf
allowed mandamus to lie from an order compelling the defendant in a tort case to undergo various
physical examinations, recognizing that the order presented a case of first impression because a
defendant was being examined and because the order exceeded the plaintiff’s request.
Other courts further developed this standard. In Investment Properties International, Ltd. v.
IOS, Ltd., 459 F.2d 705 (2d Cir. 1972), the trial court had stopped discovery on the threshold issues
of standing and jurisdiction. The Second Circuit issued a mandamus because of the “extreme need
for reversal of the district court’s mandate before the case goes to judgment.” 459 F.2d at 707,
quoting American Express Warehousing, Ltd. v. Transamerica Insurance Co., 380 F.2d 277, 282
(2d Cir. 1967). Mandamus review generally is not granted on discovery orders that turn on claims
of privilege unless (a) an important issue of first impression is raised, (b) the privilege would be
lost if review were denied until final judgment, and (c) immediate resolution would avoid the
development of doctrine that would undermine the privilege. In re Seagate Technology, LLC, 497
F.3d 1360, 1367 (Fed.Cir. 2007) (en banc). See also John B. v. Goetz, 531 F.3d 448, 457 (6th Cir.
2008) (discovery order authorizing forensic imaging by computer expert to determine whether
stored information was impaired appropriate for mandamus relief).
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The Seventh Circuit has held that a court of appeals may review a discovery order through a
writ of mandamus only in “extraordinary circumstances.” In re Whirlpool Corp., 597 F.3d 858, 860
(7th Cir. 2010). Among other things, the petitioner must show that the requested relief cannot be
achieved in any other way and that a clear and indisputable right to that relief exists. In re Joint
Eastern & Southern Districts Asbestos Litigation, 22 F.3d 755, 764 (7th Cir. 1994). See also In re
Rhone-Poulenc Rorer Pharmaceuticals, Inc., 138 F.3d 695, 697 (7th Cir. 1998) (mandamus relief
not warranted when court’s action in limiting number of experts was not so unreasonable as to be
deemed usurpative and harm was not irreparable). A party also may petition for a writ of mandamus
if convinced that the district court is acting unlawfully (and not merely wrongly), such as
compelling discovery of material subject to attorney-client privilege, but mandamus is not to be
used merely as a vehicle to obtain interlocutory relief from discovery orders. Simmons v. City of
Racine, PFC (Police & Fire Commission), 37 F.3d 325, 329 (7th Cir. 1994). In fact, the Seventh
Circuit has noted that “writs of mandamus concerning discovery issues are as rare as hen’s teeth,
. . . used only to control usurpations of power.” [Citations omitted.] In re Orthopedic Bone Screw
Products Liability Litigation, 79 F.3d 46, 48 (7th Cir. 1996). Such a usurpation of power existed in
United States ex rel. Chandler v. Cook County, Illinois, 277 F.3d 969, 981 – 982 (7th Cir. 2002),
in which Cook County was entitled to a writ of mandamus when the district court’s discovery order
would have violated federal privacy regulations.
In Daimler-Benz Aktiengesellschaft v. U.S. District Court for Western District of Oklahoma,
805 F.2d 340 (10th Cir. 1986), the Tenth Circuit held that a writ of mandamus ordering a district
judge to recall an order directing a foreign defendant to answer interrogatories and produce
documents was appropriate. The following year, however, the Supreme Court ruled that the Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters, 23 U.S.T. 2555
(Mar. 18, 1970), applied to the production of evidence in the United States by a party subject to the
jurisdiction of the district court pursuant to the federal rules and did not deprive a district court of
jurisdiction to order a foreign national to produce evidence located in a signatory nation. See Société
Nationale Industrielle Aérospatiale v. United States District Court for Southern District of Iowa,
482 U.S. 522, 96 L.Ed.2d 461, 107 S.Ct. 2542 (1987).
5. [12.40] Sanctions for Discovery Violations
Orders imposing sanctions for abuses of discovery are not appealable until after final judgment,
except under certain limited circumstances. Sanctions pursuant to Fed.R.Civ.P. 37(a) are not
immediately appealable because they neither are final under 28 U.S.C. §1291 nor meet the
collateral-order requirements. The Supreme Court specifically ruled on this issue in Cunningham
v. Hamilton County, Ohio, 527 U.S. 198, 144 L.Ed.2d 184, 119 S.Ct. 1915 (1999), in which the
Court held that an order imposing Rule 37 sanctions on an attorney was not a final decision
immediately appealable under §1291. The Court addressed the question of whether the collateralorder doctrine applied. Although the sanctions order was conclusive and therefore satisfied the first
element of the tripartite test, the Court concluded that appellate review of such an order could not
remain separate from the merits. A court of appeals would have to review the merits of the
discovery dispute itself in order to evaluate whether the sanctions order was appropriate. Thus, the
separateness requirement was not met. While analyzing how the other collateral-order requirements
were not met, the Supreme Court pointed out that permitting “an immediate appeal from such a
sanctions order would undermine the very purposes of Rule 37(a), which was designed to protect
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courts and opposing parties from delaying or harassing tactics during the discovery process.” 119
S.Ct. at 1922. See also Lindner v. Union Pacific R.R., 762 F.3d 568, 571 (7th Cir. 2014) (“the
collateral-order rule offers no support for Union Pacific because there’s nothing unreviewable
about the [district] court’s decision here”); Securities & Exchange Commission v. Homa, 514 F.3d
661, 664 n.2 (7th Cir. 2008) (appellate court has jurisdiction to review district court’s discovery
sanction that defaulted party). But see In re Golant, 239 F.3d 931, 934 – 935 (7th Cir. 2001) (finding
jurisdiction to review discovery sanction issued in bankruptcy court because it imposed default
judgment rather than merely monetary sanction).
D. [12.41] Motions in Limine
Parties often file motions in limine, requesting that the court limit or exclude certain types of
evidence at trial. These motions may request that certain witnesses, exhibits, arguments, or
terminology be excluded and may be based on any grounds under the Federal Rules of Evidence.
Motions in limine also may request that the testimony of certain witnesses, including expert
witnesses, be limited or barred.
Many district courts set firm deadlines for the filing of motions to exclude expert testimony,
often called Daubert motions, based on the Supreme Court’s decision in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 125 L.Ed.2d 469, 113 S.Ct. 2786 (1993). Pretrial Daubert
hearings are commonly held to consider challenges to expert testimony. Such hearings, however,
are not mandatory, and the trial court retains “considerable leeway” in setting the procedures for
determining the admissibility of expert testimony. Kumho Tire Co. v. Carmichael, 526 U.S. 137,
143 L.Ed.2d 238, 119 S.Ct. 1167, 1176 (1999). See §§12.59 – 12.63 below for a discussion of
issues relating to expert witness testimony.
Fed.R.Evid. 103 was amended in 2000 to provide that a claim of error with respect to a
definitive ruling is preserved for review when the party otherwise has satisfied the objection or
offer of proof requirements of Rule 103(a). Advisory Committee Notes, 2000 Amendment,
Fed.R.Evid. 103. However, in the event that the trial court reserves its ruling on a motion in limine
or issues a provisional or conditional ruling, it is imperative that the party renew the objection at
the time the evidence is offered during trial in order to preserve the issue for appeal. Aguirre v.
Turner Construction Co., 582 F.3d 808, 814 (7th Cir. 2009). Further, even if the court’s pretrial
ruling is definitive, nothing in Rule 103 prohibits the court from revisiting its ruling at the time of
trial. If there is any doubt as to whether an objection contained in a motion in limine has been
preserved specifically for purposes of appeal, the safest course of action is to renew the objection
at trial.

V. [12.42] ERRORS OCCURRING DURING TRIAL
The rules for preserving claims of error for appeal or making a record are fairly straightforward.
Formal exceptions have long been unnecessary. Fed.R.Civ.P. 46. The essential requirements are
that a party promptly inform the district court what action the party wants (or objects to) and specify
why it wants that action or has that objection. Id. The purposes of these requirements are to inform
the district court of the party’s position and afford the district court the opportunity to take any
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corrective action needed. Counsel also should show why the request or objection matters (i.e., why
the party will be harmed if the court fails to take the requested action or takes the action to which
the party objects) because at trial and on appeal many alleged trial errors are turned away as
harmless. See Fed.R.Civ.P. 61.
All of these actions must be preserved “on the record” because it is the written record on which
the party must base its appeal. Failure to make a proper record will result in a waiver of the issue
on appeal. During the pretrial stages of litigation, when nearly all requests and objections are on
paper, usually in the form of pleadings, motions, and briefs, making an adequate record rarely
becomes an issue. However, as the case moves to trial and the proceedings increase in pace and
occur more often in open court, the opportunities for failing to make an adequate record increase.
Protecting the record for appeal during the actual trial of the case is perhaps the most difficult
task for counsel in preserving the client’s rights. It is essential that counsel raise objections during
the trial in a timely fashion and in a manner specific enough for a court of appeals to consider the
matter properly. Otherwise, the objections may be lost forever. All attorneys practicing within the
Seventh Circuit must be aware of the duties of the court and of counsel to ensure that the parties
are afforded an opportunity to make an adequate record for appeal. Seventh Circuit Rule 56, entitled
Opportunity to Object and Make Proposals on the Record, provides:
(a) Opportunity to State Objections and their Rationale. Whenever a rule of court
requires concrete proposals or objections and reasons in order to preserve a claim for
appeal (e.g., Fed. R. Civ. P. 51, Fed. R. Crim. P. 30, Fed R. Evid. 103(a)), the judge
must ensure that parties have an adequate opportunity to put their proposals,
objections, and reasons on the record. When the judge entertains proposals or
objections off the record (for example, a sidebar conference or a jury instruction
conference in chambers), as soon as practicable the judge must offer an opportunity
to summarize on the record the proposal or objection discussed, and the reasons for
the proposal or objection. The judge then must state the ruling made.
(b) Waiver. Parties offered an opportunity to make a record under part (a) of this rule
must use it in order to preserve a position for appeal. No proposal, objection, or
reason may be urged as a ground of appeal unless placed on the record. A lawyer who
believes that he or she has not been given an adequate opportunity to make a record
under this rule must so state on the record. This rule does not alter any obligation
imposed by any other rule to make concrete proposals or to state objections and
reasons in order to preserve a claim for appeal.
Points not preserved at the trial court level will be considered on appeal, if at all, only when
they amount to fundamental error. “Fundamental error” or “plain error” has been characterized as
that resulting in “fundamental unfairness or a miscarriage of justice.” 9 James Wm. Moore et al.,
MOORE’S FEDERAL PRACTICE §46.02[2] (3d ed. 2009) (multivolume set, year varies by
volume). As explained by the Seventh Circuit, “[t]he fundamental error exception is a narrow one
requiring that the error be blatant and result in a great and undeniable harm.” Lee v. Davis, 328
F.3d 896, 902 (7th Cir. 2003). Plain error should be extremely rare in the case of a strategic waiver.
Walker v. Groot, 867 F.3d 799, 807 (7th Cir. 2017). The Seventh Circuit typically has reviewed for
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plain error only when that review is expressly authorized in the federal rules. See Fed.R.Evid.
103(d) (rulings on evidence); Fed.R.Civ.P. 51(d)(2) (jury instructions). See also United States v.
Rogan, 517 F.3d 449, 454 (7th Cir. 2008) (“there is no general doctrine of plain-error review in
civil cases”). Prudent trial counsel should never rely on the concept of plain error to preserve a
point for appeal.
Sections 12.43 – 12.79 below discuss the particular problems of adequately protecting the
record for appeal during the trial.
A. [12.43] Timeliness of Objections
In federal court, the requirement of filing formal exceptions was made unnecessary by
Fed.R.Civ.P. 46. However, Rule 46 retains the fundamental requirement that a party make known
to the court the action desired and the grounds therefor in a timely fashion. See also Fed.R.Evid.
103(a). The purpose of the notice function of Rule 46 is to “allow the court an immediate
opportunity to reconsider its action and correct any error.” 9 MOORE’S FEDERAL PRACTICE
§46.02[1]. See also Gonzalez v. Volvo of America Corp., 752 F.2d 295, 298 (7th Cir. 1985). For
example, in Ramey v. District 141, International Association of Machinists & Aerospace Workers,
378 F.3d 269, 281 (2d Cir. 2004), the court refused to entertain an objection to the trial court’s
evidentiary ruling because counsel failed to object when the trial court ruled the evidence
inadmissible, counsel failed to explain to the trial court the purpose of eliciting testimony, and the
purpose was not clear from the questions. A party cannot later argue that objection seemed futile
because of an unresponsive judge; the objection nevertheless must be made. Divane v. Krull
Electric Co., 194 F.3d 845, 849 (7th Cir. 1999).
Failure to make a timely objection would occur, for example, if counsel listened to an
objectionable question (gambling that the witness would give a harmless answer) and then objected
only when the answer proved damaging. When it is clear that the question calls for hearsay or is
otherwise improper, an objection should be made before the witness answers. In the event that the
witness answers too quickly, counsel should ask immediately that the answer be stricken and that
the trial court instruct the jury to disregard it.
A further example of a failure to make a timely objection is counsel’s failure to object to
prejudicial statements during closing arguments. The Supreme Court has held that a party in a civil
case is bound by its silence at trial. In United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 84
L.Ed. 1129, 60 S.Ct. 811, 851 (1940), for example, the Court observed that counsel “cannot as a
rule remain silent, interpose no objections, and after a verdict has been returned seize for the first
time on the point that the comments to the jury were improper and prejudicial.” Socony-Vacuum
Oil was quoted by the Seventh Circuit in Carmel v. Clapp & Eisenberg, P.C., 960 F.2d 698, 704
(7th Cir. 1992), in which the court explained that neither trial tactics nor temerity will excuse an
attorney’s failure to object to a remark made during an opponent’s closing argument. Clearly, the
key to protecting the record is for counsel to understand the importance of reacting quickly to
situations as they arise during trial.

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

12 — 45

§12.44

FEDERAL CIVIL PRACTICE

B. [12.44] Specificity of Objections
While Fed.R.Civ.P. 46 does not set forth a standard of specificity for objections, courts of
appeals require counsel to be clear and concise in making them. Rule 46 states that a party “need
only state the action that it wants the court to take or objects to, along with the grounds for the
request or objection.” To preserve an issue for appellate review, a party must timely make an
objection that alerts the trial court and opposing party to the specific grounds of the objection —
unless the ground is apparent from the context. Naeem v. McKesson Drug Co., 444 F.3d 593, 610
(7th Cir. 2006); Fed.R.Evid. 103(a)(1). “Neither a general objection to the evidence nor a specific
objection on other grounds will preserve an issue for review.” Naeem, supra, 444 F.3d at 610,
quoting United States v. Wynn, 845 F.2d 1439, 1442 (7th Cir. 1988). See also Walker v. Groot, 867
F.3d 799, 807 (7th Cir. 2017) (party waived ground for objection by objecting on other grounds).
Thus, saying “I object” at trial is not enough to preserve an issue for appeal; rather counsel must
give trial judge fair chance to avoid error. See United States v. Thomas, 845 F.3d 824, 831 (7th Cir.
2017); Kasper v. Saint Mary of Nazareth Hospital, 135 F.3d 1170, 1176 (7th Cir. 1998).
C. [12.45] Danger Areas in Protecting the Record for Appeal
While it is nearly impossible to outline or predict every conceivable matter that can arise during
a trial, there are recurring situations that may serve as a checklist of sorts for trial counsel. These
recurring situations are highlighted in §§12.46 – 12.79 below.
1. [12.46] Challenging the Selection of the Array or Venire
Objections should be made before the beginning of the trial if there are any discrepancies in
the methods used in selecting the array or venire. Failure to object before a trial commences
constitutes a waiver of the objection, and a party may not object to the composition of the jury for
the first time as a ground for a motion for a new trial after a verdict has been returned. Stewart v.
Banks, 397 F.2d 798, 799 (5th Cir.), cert. dismissed, 89 S.Ct. 41 (1968).
The Jury Selection and Service Act of 1968, Pub.L. No. 90-274, 82 Stat. 53, was enacted to
provide federal litigants with an impartial jury of their peers. Fed.R.Civ.P. 47 governs the voir dire
process in federal court. Under Rule 47(a), the trial judge has broad discretion as to how voir dire
is conducted. Objections should be made during voir dire examination if opposing counsel goes
beyond proper questioning, if the court fails to permit counsel to conduct proper voir dire, or if the
court conducts the voir dire unfairly or improperly. Failure to object before commencement of
testimony may amount to a waiver. United States v. Stevenson, 6 F.3d 1262, 1265 – 1266 (7th Cir.
1993) (following remarks by prospective jurors about race, defendant waived any error arising out
of trial court’s failure to examine venire panel as to racial prejudice by failing to object to court’s
questioning or procedure), abrogated on other grounds by United States v. Vizcarra, 668 F.3d 516,
526 (7th Cir. 2012). See also Socony Mobil Oil Co. v. Taylor, 388 F.2d 586 (5th Cir. 1967) (granting
new trial when appellant made motion for continuance and moved that panel be quashed because
of irrelevant and prejudicial matter injected into trial by judge during voir dire).
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2. [12.47] Objections Regarding Challenges
During voir dire, counsel should register timely objections when the court has not excused a
prospective juror for cause or the court or opposing counsel has excused a juror for cause for
improper reasons. See United States v. Brazelton, 557 F.3d 750, 753 (7th Cir. 2009) (defendant
waived objection to juror after he expressly declined court’s specific invitation to challenge juror
for cause at trial). The trial court has broad discretion in ruling on challenges for cause and will be
reversed only for an abuse of this discretion. Thompson v. Altheimer & Gray, 248 F.3d 621, 624 –
625 (7th Cir. 2001). See also Walzer v. St. Joseph State Hospital, 231 F.3d 1108, 1111 (8th Cir.
2000) (affirming denial of motion for new trial; following Supreme Court’s decision in Ross v.
Oklahoma, 487 U.S. 81, 101 L.Ed.2d 80, 108 S.Ct. 2273, 2278 (1988), and holding that party who
challenges juror and chooses to “cure such an error” by exercising peremptory challenge has
suffered no constitutional or rule-based violation due to court’s refusal to strike).
Generally speaking, trial courts have wide latitude in terms of the assignment and number of
peremptory challenges in cases involving multiple parties. See 28 U.S.C. §1870. However, if the
court acts in such a way as to deprive a defendant of the appropriate number of peremptory
challenges (especially in multi-defendant cases), counsel should object. See Olympia Hotels Corp.
v. Johnson Wax Development Corp., 908 F.2d 1363, 1369 (7th Cir. 1990) (reversible error to deny
peremptory challenges allowed as matter of right), citing United States v. Ruuska, 883 F.2d 262,
268 (3d Cir. 1989) (collecting cases on this issue).
In Batson v. Kentucky, 476 U.S. 79, 90 L.Ed.2d 69, 106 S.Ct. 1712 (1986), the Supreme Court
held that the privilege to excuse jurors through peremptory challenges was subject to the Equal
Protection Clause of the Fourteenth Amendment to the United States Constitution. As a result,
challenges based on the race of an individual juror were improper. This rule was extended to civil
trials in Edmonson v. Leesville Concrete Co., 500 U.S. 614, 114 L.Ed.2d 660, 111 S.Ct. 2077
(1991). See also Powers v. Ohio, 499 U.S. 400, 113 L.Ed.2d 411, 111 S.Ct. 1364 (1991) (defendant
has standing to raise Batson challenge regardless of whether he is same race as excluded juror). In
1994, the Supreme Court applied the Batson Court’s rationale and holding to juror challenges on
the basis of gender. See J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 128 L.Ed.2d 89, 114 S.Ct.
1419 (1994).
In Alverio v. Sam’s Warehouse Club, Inc., 253 F.3d 933 (7th Cir. 2001), the defendant had used
its peremptory challenges to remove all females from the jury pool. The district court rejected the
plaintiff’s argument that the challenges were discriminatory. On appeal, the Seventh Circuit
affirmed. Rejecting the plaintiff’s claim that sexual harassment trials necessarily must include
female jurors, the court stated: “The idea that one gender is better suited to hear a class of cases
than another, is itself a sexist concept.” 253 F.3d at 942.
A party wishing to raise a Batson challenge must do so in a timely fashion. See Weeks v. New
York State (Division of Parole), 273 F.3d 76, 89 (2d Cir. 2001) (when defendant exercised
peremptory challenge on morning of first day of trial, plaintiff’s Batson motion made after lunch
recess was untimely), abrogated on other grounds by National Railroad Passenger Corp. v.
Morgan, 536 U.S. 101, 153 L.Ed.2d 106, 122 S.Ct. 2061 (2002). See also McKenna v. Incorporated
Village of Northport, 331 Fed.Appx. 804, 806 (2d Cir. 2009). While it is “essential” to give a party
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a reasonable opportunity to make a Batson objection, it is “imperative” that the objection be
contemporaneous with the challenged strike — “but contemporaneous does not mean
instantaneous.” Lisle v. Welborn, 933 F.3d 705, 714 (7th Cir. 2019), quoting United States v.
Chandler, 12 F.3d 1427, 1431 (7th Cir. 1994). “Rather, ‘the dismissal of the venire or the swearing
of the jury is the presumptive deadline for making Batson challenges.’ ” Lisle, supra, 933 F.3d at
714, quoting United States v. Williams, 819 F.3d 1026, 1029 (7th Cir. 2016).
If a prima facie showing of discrimination is made, the burden shifts to the party exercising the
peremptory challenge “to come forward with a neutral explanation” for excluding the juror at issue.
Batson, supra, 106 S.Ct. at 1714, 1723, 1739. The party objecting to the challenge then may present
rebuttal evidence of pretext, which must be on the record. Absent a specific basis for the alleged
pretext, a trial judge’s decision to allow the peremptory challenge normally will stand. The Seventh
Circuit “employs a clearly erroneous standard when reviewing the district court’s factual findings
under a Batson challenge.” Tinner v. United Insurance Company of America, 308 F.3d 697, 703
(7th Cir. 2002), cert. denied, 123 S.Ct. 1623 (2003).
3. [12.48] Making a Record of Publicity During Trial
In trials covered extensively by the media, counsel may want to make a record of the publicity
out of the presence of the jury and make it a part of the record. Counsel should request the court to
ask the jury about what the jurors may have seen, read, or been affected by in the press.
In United States v. Key, 859 F.2d 1257 (7th Cir. 1988), an evidentiary hearing held on the
defendant’s motion for a new trial disclosed that two jurors had learned of the defendant’s prior
conviction for tax evasion — information that had not been introduced in evidence. The information
was confined to two jurors, one of whom testified that, after discussing it with the other, she did
not think anything else about it. Reviewing the lower court’s ruling on an abuse of discretion
standard, the Seventh Circuit affirmed that there was no reasonable possibility that the random
conversation between jurors affected the eventual verdict.
4. Objections to the Conduct of Counsel or the Court
a. [12.49] Conduct of Opposing Counsel
Trial lawyers often are faced with the dilemma of objecting to conduct of opposing counsel in
the presence of the jury. On the one hand, they risk appearing unfair if they object, but on the other
hand, they risk waiving objections to the conduct if they sit silently. With the exception of cases in
which opposing counsel’s conduct is so grossly improper and prejudicial as to amount to
fundamental error, a failure to object to the conduct will result in a waiver of the issue on appeal.
See Gonzalez v. Volvo of America Corp., 752 F.2d 295, 298 (7th Cir. 1985). See also Soltys v.
Costello, 520 F.3d 737, 745 (7th Cir. 2008).
When statements in a closing argument are not objected to at trial, the court of appeals may
review them, if at all, only on a plain error standard and may reverse only if the error is so
prejudicial as to cause a miscarriage of justice. Bird v. Glacier Electric Cooperative, Inc., 255 F.3d
1136, 1148 (9th Cir. 2001); Manning v. Lunda Construction Co., 953 F.2d 1090, 1092 (8th Cir.
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1992) (defendant could not complain on appeal that district court had failed to control plaintiff’s
per diem argument when it did not object at trial to opposing counsel’s allegedly improper closing
argument). The Seventh Circuit has held that the plain error doctrine, “at best, has an extremely
limited application in civil litigation.” Deppe v. Tripp, 863 F.2d 1356, 1361 (7th Cir. 1988). The
Deppe court held that no plain error doctrine exists to remedy errors in closing argument when the
party failed to object. 863 F.2d at 1367 – 1368. As the court noted in Holmes v. Elgin, Joliet &
Eastern Ry., 18 F.3d 1393, 1398 (7th Cir. 1994):
The law in this circuit is clear. In civil cases, to preserve for appellate review errors
which are alleged to have occurred during closing argument, a party must object to
those errors before the trial judge submits the case to the jury to deliberate. [Deppe,
supra, 863 F.2d at 1364.] This rule enables a trial judge to make any necessary curative
instructions.
To preserve the record, trial counsel should object to the conduct of opposing counsel if
argumentative and inflammatory remarks are made during opening statements, if speaking
objections are made while objecting to counsel’s proffer of evidence, if the record is misstated, or
if an argument is made in an improper and inflammatory manner during closing arguments. A party
may have obvious concerns about offending the jury by interrupting opposing counsel’s closing
argument with an objection. The Seventh Circuit has held that the objection may be preserved with
“a nearly contemporaneous objection made at the bench at the close of an opponent’s argument,
clearly stating the grounds for the objection.” Deppe, supra, 863 F.2d at 1363 n.10.
b. [12.50] Conduct of the Court
Occasionally, counsel is faced with another dilemma during trial with respect to preserving the
record for appeal — objecting to the remarks and conduct of the trial judge. Failure to object to
improper conduct, however, may result in waiver of the point on appeal, whereas making the
objection may offend the judge or the jury. But when the court acts improperly, it is the duty of
counsel to call threatened or actual departure from trial rules to the court’s attention and, if
counsel’s suggested corrective action is overruled, to make the objection clear for the record. See,
e.g., Reilly v. United States, 863 F.2d 149, 160 (1st Cir. 1988) (government waived any objection
to district court’s unconditional hiring of unidentified technical advisor to assist in calculating
damages in medical malpractice case when government raised no objection at time district court
announced its intention).
(1)

[12.51] Prejudicial remarks

Prejudicial remarks made by the trial judge in the presence of the jury might affect a party’s
right to a fair trial. Timely objections should be made to such remarks. See Harris v. Steelweld
Equipment Co., 869 F.2d 396, 401 – 403 (8th Cir.), cert. denied, 110 S.Ct. 70 (1989).
If timely objection is not made to the trial court’s remarks, they may be reviewed only under
the plain error standard. See Rush v. Smith, 56 F.3d 918, 922 – 923 (8th Cir. 1995). In Coats &
Clark, Inc. v. Gay, 755 F.2d 1506, 1511 – 1512 (11th Cir.), cert. denied, 106 S.Ct. 231 (1985), the
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trial judge’s comments indicating impatience with counsel’s questioning of a witness were held not
so prejudicial as to deny the defendant an opportunity for a fair and impartial trial. The comments
in Coats & Clark were directed toward expediting the trial by discouraging continued questioning
on matters that either were patently obvious or already had been covered in detail. See also Reese
v. Mercury Marine Division of Brunswick Corp., 793 F.2d 1416, 1425 – 1426 (5th Cir. 1986).
(2)

[12.52] Questioning of witnesses

The trial judge’s questioning of witnesses, if improper, should be objected to in a timely fashion
in order to preserve the record. See Bacon v. Kansas City Southern Ry., 373 F.2d 515, 517 (5th Cir.
1967); Fed.R.Evid 614(c) (requiring party objecting to court’s examination of witness to do so “at
that time or at the next opportunity when the jury is not present”). Counsel’s failure to object to the
district court’s questioning of a witness, either at the time of examination or at the next available
time when the jury is not present, is a waiver of the objection and will not be reviewed by an
appellate court absent plain error. Hanson v. Waller, 888 F.2d 806, 813 (11th Cir. 1989). See also
Rush v. Smith, 56 F.3d 918, 922 (8th Cir. 1995) (applying plain error doctrine to comments by trial
judge).
For example, in a suit alleging breach of an employment contract, the trial court, in asking a
question of one of the employer’s witnesses, was found not to have abandoned its impartial attitude
and become an advocate for one of the parties. Even if the manner in which the court asked the
question was erroneous, the employer waived its right to challenge the error on appeal by failing to
object at the first opportunity when the jury was not present. See Acree v. Minolta Corp., 748 F.2d
1382, 1389 (10th Cir. 1984).
(3)

[12.53] Commenting on evidence

Counsel must object to improper comments on the evidence by the trial judge. In Lolie v. Ohio
Brass Co., 502 F.2d 741, 746 (7th Cir. 1974), the Seventh Circuit stated that the trial court would
not be found to have commented improperly on evidence when the plaintiff made no motion to
strike the court’s comments, made no objection to them, and did not in any way attempt to call the
court’s attention to the alleged impropriety. The court went on to observe that if a trial court’s
comments were “grossly improper,” then they would be subject to a plain error analysis. Id.
Similarly, in John Hancock Mutual Life Insurance Co. v. Dutton, 585 F.2d 1289, 1295 (5th Cir.
1978), the court of appeals held that when no one objected to the district court’s statement to the
jury that both sides apparently desired a certain tape recording be played when in fact one party
was opposed to playing the tape, no miscarriage of justice sufficient to constitute plain error had
occurred.
(4)

[12.54] Conduct during jury deliberation

The trial judge’s handling of the jury occasionally can lead to errors that counsel might waive
by failing to object. For example, remarks by the trial judge in the presence of the jury or while the
jury is in the deliberation process should be objected to if improper. In Highway Const. Co. of Ohio
v. City of Miami, Fla., 126 F.2d 777, 781 – 782 (5th Cir. 1942), the court ruled that an appellant
could not complain about the trial judge’s query to a deadlocked jury regarding the number of jurors
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on each side when the judge’s questioning took place in open court and no objection was made.
Similarly, in Dickins v. International Brotherhood of Teamsters, Chauffeurs, Warehousemen &
Helpers, 171 F.2d 21 (D.C.Cir. 1948), the court ruled that the plaintiff could not raise as grounds
for appeal the answer given by the trial judge to a question posed by the jury after the case had been
presented to them when the plaintiff had made no objection to the trial judge’s answer at the time.
When the jury is deliberating, counsel should attempt to be present or available at all times in
order to object if necessary to the judge’s actions with respect to the jury. In Cleary v. Indiana
Beach, Inc., 275 F.2d 543, 546 (7th Cir. 1960), the Seventh Circuit stated that even though the
plaintiff’s counsel was not in court when the judge ordered dispersal of the jury for the night, he
was not permitted to object to the procedure on appeal because the judge could have assumed
properly that counsel elected not to be present. Similarly, in Adamson v. Midland Valley R.R., 384
F.2d 341, 347 (10th Cir. 1967), the plaintiff was not permitted to complain on appeal that the trial
court’s instruction to the jury that it retire and continue deliberating until the time it normally ended
deliberation coerced the jury to render a verdict for the defendant when the plaintiff failed to object
to the court’s instruction at the time it was made.
5. [12.55] Errors During Offer and Receipt of Evidence
Ordinarily, the propriety of an evidentiary ruling is reviewed for abuse of discretion. United
States v. Caira, 737 F.3d 455, 460 (7th Cir. 2013). To obtain such review, however, it is critical
that a proper record be established by timely and specific objections or offers of proof. Without a
proper record, the likelihood of having a decision reversed based on the plain error rule is minimal.
While the focus of this chapter is not on the substantive Federal Rules of Evidence, it is essential
that any lawyer trying a case in federal court be thoroughly familiar with the evidence rules.
Fed.R.Evid. 103 states:
(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or
exclude evidence only if the error affects a substantial right of the party and:
(1) if the ruling admits evidence, a party, on the record:
(A) timely objects or moves to strike; and
(B) states the specific ground, unless it was apparent from the context; or
(2) if the ruling excludes evidence, a party informs the court of its substance by
an offer of proof, unless the substance was apparent from the context.
(b) Not Needing to Renew an Objection or Offer of Proof. Once the court rules
definitively on the record — either before or at trial — a party need not renew an
objection or offer of proof to preserve a claim of error for appeal.
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(c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court may
make any statement about the character or form of the evidence, the objection made,
and the ruling. The court may direct that an offer of proof be made in question-andanswer form.
(d) Preventing the Jury from Hearing Inadmissible Evidence. To the extent
practicable, the court must conduct a jury trial so that inadmissible evidence is not
suggested to the jury by any means.
(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a
substantial right, even if the claim of error was not properly preserved.
Although a court may review the introduction of evidence without an objection if it constitutes
plain error and affects substantial rights, “an important consideration in determining whether
appellate review is appropriate is the number of times the allegedly improper evidence was elicited
without objection.” Helminski v. Ayerst Laboratories, Division of American Home Products Corp.,
766 F.2d 208, 211 (6th Cir.), cert. denied, 106 S.Ct. 386 (1985). See also Building Service Local
47 Cleaning Contractors Pension Plan v. Grandview Raceway, 46 F.3d 1392, 1399 (6th Cir. 1995).
As discussed in §12.49 above, the Seventh Circuit has acknowledged that the plain error doctrine
may have limited application to evidentiary rulings in civil cases. Deppe v. Tripp, 863 F.2d 1356,
1362 (7th Cir. 1988). For the doctrine to apply, the moving party must show that (a) exceptional
circumstances exist, (b) substantial rights are affected, and (c) a miscarriage of justice will result if
the doctrine is not applied. Id. See also Wilson v. Williams, 182 F.3d 562 (7th Cir. 1999) (en banc);
Prymer v. Ogden, 29 F.3d 1208, 1214 (7th Cir. 1994) (plain error in evidentiary rulings “a very
narrow exception”); Kafka v. Truck Insurance Exchange, 19 F.3d 383, 386 (7th Cir. 1994) (plain
error available “only in the narrowest way”).
a. Exclusion of Evidence
(1)

[12.56] Objections to opponent’s evidence

Absent objection by a party at the time evidence is introduced, an appellant cannot successfully
assign error on appeal with respect to admission of this evidence. Esquire Restaurant, Inc. v.
Commonwealth Insurance Company of New York, 393 F.2d 111, 117 (7th Cir. 1968). A ruling
allowing the introduction of evidence is reviewed for abuse of discretion if the defendant objected
at trial. United States v. Caira, 737 F.3d 455, 460 (7th Cir. 2013); United States v. Wilson, 307 F.3d
596, 599 (7th Cir. 2002). Further, it is not reversible error to fail to give a limiting instruction about
evidence at the time the evidence is admitted when none is requested. Colonial Refrigerated
Transportation, Inc. v. Mitchell, 403 F.2d 541, 552 (5th Cir. 1968). Each ground for objecting to
evidence should be made specifically in order to preserve the record. Miksis v. Howard, 106 F.3d
754, 761 (7th Cir. 1997) (to preserve evidentiary issue for appeal, party must spell out specific
grounds for objection); Fed.R.Evid. 103(a).
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[12.57] Objections to improper questions

In order to protect the record on appeal, objections to leading questions must be made at the
time the questions are asked, or a motion to strike must be made after the answer. See United States
v. Meza-Urtado, 351 F.3d 301, 303 (7th Cir. 2003); Herman v. Hess Oil Virgin Islands Corp., 524
F.2d 767, 770 (3d Cir. 1975). In Herman, a witness’s testimony was hearsay and given in response
to a leading question, but no objection or motion to strike was made. 524 F.2d at 770 n.5. The court
found no reversible error. Similarly, in Gardner v. Meyers, 491 F.2d 1184 (8th Cir. 1974), the
appellant raised an issue on appeal that counsel for the defendant had asked his client leading
questions on approximately 81 occasions during the trial. The Eighth Circuit, in reviewing the trial
transcript, noted that the appellant had failed to object at the time the questions were asked or to
move to strike after the answers were given:
We find no reason to seriously consider appellant’s contention at this level when she
has failed to make record at the trial level. Such procedure cannot constitute plain
error. The trial court has no obligation to stop leading questions if counsel makes no
objection. 491 F.2d at 1190.
In Powell v. Burns, 763 F.2d 337, 339 (8th Cir. 1985), counsel’s objection to “this whole line of
questioning” did not extend beyond the subject matter immediately before the court. The subject
matter consisted of an officer’s mental state immediately after shooting the plaintiff’s decedent.
When the line of questioning changed to new subject matter (i.e., the officer’s mental state in the
period up to and including trial), counsel was obliged to object anew. Absent a subsequent
objection, no error was preserved.
b. [12.58] Offering Evidence
A party offering evidence cannot raise as error the exclusion of this evidence unless its
substance was made known to the judge by offer of proof or was apparent from the context. Kasper
v. Saint Mary of Nazareth Hospital, 135 F.3d 1170, 1176 (7th Cir. 1998); Jenkins v. Keating, 147
F.3d 577, 581 (7th Cir. 1998) (party precluded from challenging on appeal court’s in limine denial
of motion to allow certain expert testimony when no offer of proof had been made at trial); Maddox
v. City of Los Angeles, 792 F.2d 1408, 1412 – 1413 (9th Cir. 1986) (exclusion of evidence
reviewable on appeal when counsel made substance of evidence and his theory of admissibility
apparent to district court). “[A]n offer of proof generally should state a ground for admissibility,
inform the court and opposing counsel what the proponent expected to prove by the excluded
evidence and demonstrate the significance of the excluded testimony.” United States v. Harden,
893 F.3d 434, 450 n.2 (7th Cir. 2018), quoting United States v. Peak, 856 F.2d 825, 832 (7th Cir.
1988).
Every experienced trial lawyer faces situations in which an opponent will succeed in excluding
proffered evidence. In these situations, it is imperative that the judge be made aware of the
proffering party’s theory of admissibility in a clear and concise way. If the judge nevertheless
refuses to admit the evidence, counsel should be prepared with an offer of proof so that the record
will be clear on appeal. As an example, in Johnson v. Ashby, 808 F.2d 676, 678 – 679 (8th Cir.
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1987), a patient sacrificed any challenge he might have made to the district court’s time limits on
his presentation of evidence in a medical malpractice action by failing to make a timely objection
to those limits and an offer of proof as to the evidence he was unable to introduce.
Offers of proof are authorized specifically under Fed.R.Evid. 103(a)(2) and 103(b). The court
has discretion in how the offer of proof is made. There are essentially three basic ways of making
an offer of proof during the course of examination: (1) the tangible offer (offering an exhibit that
has been excluded from evidence into the record); (2) the witness offer (questions and answers put
to the witness while on the stand out of the presence of the jury); and (3) the lawyer offer (counsel
informing the judge of what a witness would have testified to if permitted to answer). Thomas A.
Mauet, TRIAL TECHNIQUES, p. 470 (6th ed. 2002); 1 Jack B. Weinstein et al., WEINSTEIN’S
FEDERAL EVIDENCE §103.20[3] (2d ed. 2013).
c. [12.59] Expert Testimony
The use of expert testimony has continued to grow as federal cases have become more complex.
The testimony of experts is governed by Fed.R.Evid. 702 – 706. As is true of evidence generally,
objections should be registered in a timely fashion in order to protect the record. Failure to do so
likely will result in a waiver of any right to raise the issue on appeal. See International Production
Specialists, Inc. v. Schwing America, Inc., 580 F.3d 587, 598 (7th Cir. 2009). When faced with a
challenge to a district court’s exclusion of expert testimony, appellate review proceeds in two steps:
The appeals court will “review de novo whether a district judge has followed Rule 702 and
Daubert,” and, if the lower court did so, the appeals court will review its decision for abuse of
discretion. Timm v. Goodyear Dunlop Tires North America, Ltd., 932 F.3d 986, 994 (7th Cir. 2019),
quoting Haley v. Kolbe & Kolbe Millwork Co., 863 F.3d 600, 611 (7th Cir. 2017). Assuming that
the correct legal framework has been applied, rulings on the admissibility of expert testimony are
reviewable for abuse of discretion regardless of whether the testimony is admitted or excluded.
General Electric Co. v. Joiner, 522 U.S. 136, 139 L.Ed.2d 508, 118 S.Ct. 512, 517 (1997); Good
Shepherd Manor Foundation, Inc. v. City of Momence, 323 F.3d 557, 564 (7th Cir. 2003) (exclusion
of expert testimony that defendant had no legal basis for action not abuse of discretion).
In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L.Ed.2d 469, 113 S.Ct.
2786, 2796 (1993), the Supreme Court established the framework for determining the admissibility
of scientific information under Fed.R.Evid. 702:
Faced with a proffer of expert scientific testimony, then, the trial judge must
determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to
testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or
determine a fact in issue. This entails a preliminary assessment of whether the
reasoning or methodology underlying the testimony is scientifically valid and of
whether that reasoning or methodology properly can be applied to the facts in issue.
Among the factors that courts should consider under Daubert are (1) whether the theory or
technique can be and has been tested, (2) whether the theory or technique has been subjected to
peer review and publication, (3) the rate of error of the technique, and (4) whether the theory or
technique has general acceptance within the relevant scientific community. 113 S.Ct. at 2796 –
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2797. The Daubert reliability factors, however, are neither exclusive nor dispositive. Indeed, courts
have considered a variety of different factors in assessing the evidentiary reliability of expert
opinions. See Advisory Committee Notes, 2000 Amendments, Fed.R.Evid. 702 (other factors
considered by courts include: (1) whether the opinion was developed independent of litigation or,
conversely, for the purpose of testifying; (2) whether the expert unjustifiably extrapolated from the
accepted premise to an unjustified conclusion; (3) whether the expert has adequately accounted for
obvious alternative explanations; (4) whether the expert was as careful in his or her paid litigation
consulting as in his or her regular professional work; and (5) whether the field of expertise claimed
by the expert is known to reach reliable results). In Kumho Tire Co. v. Carmichael, 526 U.S. 137,
143 L.Ed.2d 238, 119 S.Ct. 1167 (1999), the Supreme Court held that the general principles
announced in Daubert apply to all expert testimony under Rule 702, including experience-based,
nonscientific expert testimony.
Rule 702 was amended in 2000, in response to Daubert, supra, Kumho, supra, and the cases
following their holdings. The 2000 amendment “affirms the trial court’s role as gatekeeper and
provides some general standards that the trial court must use to assess the reliability and helpfulness
of proffered expert testimony.” Advisory Committee Notes, 2000 Amendments, Fed.R.Evid. 702.
Fed.R.Evid. 702 provides:
A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.
Practitioners should consult carefully Daubert, supra, Kumho, supra, and the numerous
decisions following these significant opinions that address various issues involving the
admissibility of expert witness testimony. A trial court’s implementation of the Daubert framework
is reviewed de novo. Ervin v. Johnson & Johnson, Inc., 492 F.3d 901 (7th Cir. 2007). And if the
district court properly followed the framework set forth in Daubert, then the decision to exclude
evidence is reviewed for an abuse of discretion. Brown v. Burlington Northern Santa Fe Ry., 765
F.3d 765, 776 (7th Cir. 2014). The Seventh Circuit polices the district courts’ exercise of their
gatekeeping function and often affirms the exclusion of expert testimony under Daubert and its
progeny. See, e.g., Timm, supra, 932 F.3d at 994 (witnesses could not show that their opinions were
based on empirical data, controlled testing, or “a rigorous, objectively-verifiable approach”);
Brown, supra, 765 F.3d at 776 (doctor failed to follow reliable method in opining as to cause of
plaintiff’s injuries); Emerald Investments Limited Partnership v. Allmerica Financial Life
Insurance & Annuity Co., 516 F.3d 612, 617 – 618 (7th Cir. 2008) (Damages expert’s estimate of
damages was properly excluded as preposterous: “[Witness] demonstrated a willingness to abandon
the norms of his profession in the interest of his client. Such a person cannot be trusted to continue
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as an expert witness in the case in which he has demonstrated that willingness, and perhaps not in
other cases either.”); Ervin, supra, 492 F.3d at 905 (no error in exclusion of testimony of medical
expert who employed unreliable methodology); Autotech Technology Limited Partnership v.
Automationdirect.com, 471 F.3d 745, 749 (7th Cir. 2006) (testimony of software expert properly
excluded when witness never examined disputed software, conducted no tests on product, and did
nothing more than read competitor’s advertisements); Smoot v. Mazda Motors of America, Inc.,
469 F.3d 675, 677 – 678 (7th Cir. 2006) (trial court properly excluded testimony of witness whose
study of accident was so perfunctory that it failed all requirements of Rule 702); Chapman v.
Maytag Corp., 297 F.3d 682, 688 (7th Cir. 2002) (district court erred in admitting testimony that
amounted to “unverified statements unsupported by scientific methodology”).
(1)

[12.60] Challenging expert qualifications

Fed.R.Evid. 702 permits a witness to testify as to “scientific, technical, or other specialized
knowledge” as long as the witness is qualified as an expert and the testimony will assist the trier of
fact. Objections to an expert’s qualifications must be raised in the trial court and normally cannot be
raised for the first time on appeal. United States v. Fulford, 980 F.2d 1110, 1116, n.3 (7th Cir. 1992);
Allied International, Inc. v. International Longshoremen’s Association, AFL-CIO, 814 F.2d 32, 39 –
40 (1st Cir.) (pursuant to Fed.R.Evid. 103(a)(1), objections to expert’s testimony must be raised in
trial court), cert. denied, 108 S.Ct. 79 (1987); United States v. Moore, 997 F.2d 55, 57 (5th Cir. 1993)
(same). One method for challenging an expert’s qualifications during trial is to request the opportunity
to conduct a voir dire examination of the expert after the party offering the expert has completed its
qualifying questioning. After conducting voir dire, objections should be raised as to the expert’s
qualifications before any opinions are expressed. Once the court determines that an expert is qualified,
impeachment concerning basic qualifications through cross-examination is inappropriate when it is
used as a substitute for an initial voir dire inquiry. Hall v. General Motors Corp., 647 F.2d 175, 182
– 183 (D.C.Cir. 1980). But see United States v. Bartley, 855 F.2d 547, 552 (8th Cir. 1988) (defense
counsel given opportunity to cross-examine expert regarding qualifications after court had determined
expert to be qualified).
(2)

[12.61] Lack of foundation for expert opinion

Fed.R.Evid. 703 recognizes that experts may base an opinion on facts or data that are not
otherwise admissible. It provides that “[i]f experts in the particular field would reasonably rely on”
facts or data that the expert has been made aware of or personally observed, “they need not be
admissible for the opinion to be admitted.” Id. Nonetheless, if the underlying data does not meet
the requirement of Rule 703, an objection remains and must be preserved. It may be necessary to
voir dire the expert witness to determine whether grounds for such an objection exist. In addition,
the fact that inadmissible evidence is the premise of an expert’s opinion does not make that evidence
admissible for other purposes. In re James Wilson Associates, 965 F.2d 160, 173 (7th Cir. 1992).
(3)

[12.62] Opinion outside scope of expert’s field of knowledge

If an expert testifies outside or beyond the field of knowledge in which that expert has been
qualified, the testimony is incompetent and immaterial and should be excluded. See, e.g., Kennedy
v. Baxter Healthcare Corp., 348 F.3d 1073, 1075 (8th Cir. 2003) (witness who was not physician
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or toxicologist could not testify as to safety of rubber glove compound); Smith v. Ford Motor Co.,
215 F.3d 713, 717 (7th Cir. 2000) (trial judge must decide whether proffered expert is qualified to
testify as to field of inquiry at issue). However, failure to raise objections or to move to strike the
testimony may result in a waiver. See United States v. Romero, 189 F.3d 576, 585 (7th Cir. 1999).
(4)

[12.63] Hypothetical questions

When an expert witness’s opinion is elicited by a hypothetical question, an objection should be
made if the question assumes facts not in evidence or assumes facts contrary to the evidence. When
such an objection is not asserted at the time the question is asked, or at any time during the trial, it
is waived. Nanda v. Ford Motor Co., 509 F.2d 213, 221 – 222 (7th Cir. 1974).
Moreover, any objection made to hypothetical questions must be specific. In Reck v. PacificAtlantic S.S. Co., 180 F.2d 866 (2d Cir. 1950), for example, counsel objected generally to the form
of the question. On appeal, he “particularize[d the] objection to the form of the question to state
that it called for what was in fact, rather than what might have been, the cause.” 180 F.2d at 870.
In refusing to consider this point, the Second Circuit stated:
This is peculiarly the type of objection which under rule 46 . . . should have been made
clear at the time, since it could and undoubtedly would have led to an immediate
correction of whatever error of form may have been disclosed. Id.
6. [12.64] Motions During Trial
Parties often ask the court for a judgment in their favor during trial. Motions for judgment as a
matter of law during jury trials are governed by Fed.R.Civ.P. 50(a). The failure to file a
prejudgment motion under Rule 50(a) precludes appellate review of the sufficiency of the evidence
supporting any jury verdict. Carmody v. Board of Trustees of University of Illinois, 893 F.3d 397,
404 n.1 (7th Cir. 2018), citing Empress Casino Joliet Corp. v. Balmoral Racing Club, Inc., 831
F.3d 815, 823 (7th Cir. 2016); Maher v. City of Chicago, 547 F.3d 817, 824 (7th Cir. 2008). Motions
for judgment on partial findings during bench trials are governed by Fed.R.Civ.P. 52(c). It is not
necessary to move for partial findings to preserve a claim or error concerning the sufficiency of
evidence to support the findings. Fed.R.Civ.P. 52(a)(5).
a. [12.65] Motion for Judgment as a Matter of Law in Jury Cases
The court may enter judgment as a matter of law if there is no legally sufficient evidentiary
basis for a reasonable jury to find for a party on an issue. In evaluating a motion for judgment as a
matter of law, the trial court may not weigh the evidence presented. Appelbaum v. Milwaukee
Metropolitan Sewerage District, 340 F.3d 573, 578 (7th Cir. 2003) (affirming denial of defendant’s
motion for judgment as matter of law). In many cases, trial judges reserve ruling and do not enter
judgments as a matter of law. They are encouraged to exercise their discretion to permit the jury to
make an initial judgment about the sufficiency of the evidence. See Unitherm Food Systems, Inc.
v. Swift-Eckrich, Inc., 546 U.S. 394, 163 L.Ed.2d 974, 126 S.Ct. 980 (2006). Although a
Fed.R.Civ.P. 50(a) motion is a prerequisite to an appeal challenging the sufficiency of the evidence,
it is not alone sufficient to preserve the claim of error. The party also must timely file a renewed
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motion for judgment as a matter of law under Rule 50(b). Carmody v. Board of Trustees of
University of Illinois, 893 F.3d 397, 404 n.1 (7th Cir. 2018), citing Empress Casino Joliet Corp. v.
Balmoral Racing Club, Inc., 831 F.3d 815, 823 (7th Cir. 2016). The issues associated with
preserving the record under Rule 50(b) are discussed in §§12.82 – 12.88 below.
(1)

[12.66] Timeliness

“A motion for judgment as a matter of law may be made at any time before the case is submitted
to the jury.” Fed.R.Civ.P. 50(a)(2). The motion may be granted at any time after the nonmovant
“has been fully heard” on the issue. Fed.R.Civ.P. 50(a)(1). Traditionally, Rule 50(a) motions have
been made at the close of evidence offered by the opponent and at the close of all the evidence. The
2006 amendments to Rule 50(b) removed the requirement that a motion be made at the close of all
the evidence. See Advisory Committee Notes, 2006 Amendment, Fed.R.Civ.P. 50. The court in
Greene v. Potter, 557 F.3d 765, 768 (7th Cir. 2009), explained:
Rule 50 allows a court to enter judgment as a matter of law as soon as it becomes
apparent that a plaintiff cannot establish an essential element of her claim. . . .
***
Common practice may be to wait until a party has concluded her case-in-chief to
ensure that she has been “fully heard” on the issue, but the Rule provides that “[a]
motion for judgment as a matter of law may be made at any time before the case is
submitted to the jury.” Fed.R.Civ.P. 50(a)(2). It would be a foolish rule that
guaranteed a party the right to present all of its evidence when the effort would clearly
be futile. It is proper to enter judgment as a matter of law prior to the close of a
plaintiff’s case-in-chief so long as it has become apparent that the party cannot prove
her case with the evidence already submitted or with that which she still plans to
submit.
“If the court does not grant a motion for judgment as a matter of law made under Rule 50(a),
the court is considered to have submitted the action to the jury subject to the court’s later deciding
the legal questions raised by the motion.” Fed.R.Civ.P. 50(b).
(2)

[12.67] Specificity

Fed.R.Civ.P. 50(a)(2) requires that a motion for judgment as a matter of law “must specify the
judgment sought and the law and facts that entitle the movant to the judgment.” In the absence of
a statement of the specific grounds for the motion, a court of appeals ordinarily will not consider
the issue of the motion’s denial. Parts & Electric Motors, Inc. v. Sterling Electric, Inc., 826 F.2d
712, 716 (7th Cir. 1987). The specificity requirement accomplishes two objectives. First, it allows
the nonmoving party to remedy any deficiencies in its case. Id. Second, it ensures that the trial court
has an adequate basis for its decision. Gordon v. County of Rockland, 110 F.3d 886, 889 n.2 (2d
Cir. 1997). If the motion is granted, the adverse party who did not object on the basis of lack of
specificity may not raise the objection in the court of appeals. See Cox v. City of Freeman, Missouri,
321 F.2d 887, 891 (8th Cir. 1963).
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In Laborers’ Pension Fund v. A & C Environmental, Inc., 301 F.3d 768 (7th Cir. 2002), two
multiemployer pension and welfare funds and their administrator sued an employer for alleged
violations of the Employee Retirement Income Security Act of 1974, Pub.L. No. 93-406, 88 Stat.
829. One of the issues on appeal was whether the plaintiffs’ pre-verdict motion for judgment as a
matter of law was sufficiently specific to preserve the arguments for appeal. The court first noted
that the purpose of Rule 50(a)(2) is “to allow the responding party an opportunity to cure any defect
in its case before it is submitted to the jury.” 301 F.3d at 777. The court determined that the
defendant was well aware of the grounds for the plaintiffs’ motion because the plaintiffs’ arguments
had been raised in a prior motion for summary judgment and motion in limine. Because the
plaintiffs had made their arguments “over and over again,” the purpose of Rule 50 was served, and
the issue was properly before the court of appeals for review. Id.
The specificity requirement does not prevent a party on appeal from expanding on the substance
of an argument that was preserved at trial. Lawson v. Sun Microsystems, Inc., 791 F.3d 754, 761
(7th Cir. 2015) (appellant’s argument was “more elaborate on appeal than it was in the district
court, but no rule prohibits appellate amplification of a properly preserved issue”).
b. [12.68] Motion for Judgment on Partial Findings in Nonjury Cases
Under Fed.R.Civ.P. 52(c), a district court may enter a judgment on partial findings in a bench
trial at any time against any party on any claim, counterclaim, cross-claim, or third-party claim if
(1) the court finds against the party on an issue, (2) the claim or defense can be maintained only
with a favorable finding on the issue, and (3) the party has been fully heard on the issue. 9
MOORE’S FEDERAL PRACTICE §52.50[1]. Such a judgment may be entered by a district court
on its own motion or on the motion of a party.
The standards governing a motion for judgment as a matter of law in a jury trial have no
application to a Rule 52(c) motion in a bench trial. Advisory Committee Notes, 2007 Amendments,
Fed.R.Civ.P. 52. The court is free to find facts, weigh evidence, and determine the credibility of
the witnesses on such a motion. If a district court enters a judgment pursuant to Rule 52(c), it is
required to make findings of fact and conclusions of law as required by Rule 52(a). These findings
and conclusions are designed to provide an accurate record for review on appeal and to ensure that
the trial court carefully considers the evidence. Bartsh v. Northwest Airlines, Inc., 831 F.2d 1297,
1304 – 1305 (7th Cir. 1987). When the trial court fails to make the requisite factual findings or
makes inadequate findings, the court of appeals may vacate the judgment and remand the action.
See, e.g., Jones v. Jones Brothers Construction Corp., 879 F.2d 295, 297 (7th Cir. 1989). In certain
cases, a remand may include a requirement that the district court hear more evidence or make a
specific determination as to whether additional evidence is necessary. Monarch Beverage Co. v.
Tyfield Importers, Inc., 823 F.2d 1187, 1192 (7th Cir. 1987) (remanding for additional findings and
conclusions). Findings of fact by a district court may not be set aside on appeal unless they are
clearly erroneous. Fed.R.Civ.P. 52(a)(6); Hernandez v. Cardoso, 844 F.3d 692, 695 (7th Cir. 2016);
Thornton v. Brown, 47 F.3d 194, 196 (7th Cir. 1995); Tyson v. Jones & Laughlin Steel Corp., 958
F.2d 756, 759 (7th Cir. 1992) (plausible findings of fact resulted in district court decision being
affirmed). A district court’s conclusions of law are subject to de novo review. Pilditch v. Board of
Education of City of Chicago, 3 F.3d 1113, 1115 (7th Cir. 1993), cert. denied, 114 S.Ct. 1065
(1994).
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7. [12.69] Jury Instructions
Jury instructions are governed by Fed.R.Civ.P. 51, which reads:
(a) Requests.
(1) Before or at the Close of the Evidence. At the close of the evidence or at any
earlier reasonable time that the court orders, a party may file and furnish to every
other party written requests for the jury instructions it wants the court to give.
(2) After the Close of the Evidence. After the close of the evidence, a party may:
(A) file requests for instructions on issues that could not reasonably have been
anticipated by an earlier time that the court set for requests; and
(B) with the court’s permission, file untimely requests for instructions on any
issue.
(b) Instructions. The court:
(1) must inform the parties of its proposed instructions and proposed action on
the requests before instructing the jury and before final jury arguments;
(2) must give the parties an opportunity to object on the record and out of the
jury’s hearing before the instructions and arguments are delivered; and
(3) may instruct the jury at any time before the jury is discharged.
(c) Objections.
(1) How to Make. A party who objects to an instruction or the failure to give an
instruction must do so on the record, stating distinctly the matter objected to and
the grounds for the objection.
(2) When to Make. An objection is timely if:
(A) a party objects at the opportunity provided under Rule 51(b)(2); or
(B) a party was not informed of an instruction or action on a request before
that opportunity to object, and the party objects promptly after learning that
the instruction or request will be, or has been, given or refused.
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(d) Assigning Error; Plain Error.
(1) Assigning Error. A party may assign as error:
(A) an error in an instruction actually given, if that party properly objected;
or
(B) a failure to give an instruction, if that party properly requested it and —
unless the court rejected the request in a definitive ruling on the record —
also properly objected.
(2) Plain Error. A court may consider a plain error in the instructions that has not
been preserved as required by Rule 51(d)(1) if the error affects substantial rights.
a. [12.70] Objection to Instructions
The court of appeals usually will not consider alleged errors raised with respect to instructions
given by the trial judge when the appellant fails to object in a timely fashion at trial. See R.J.
O’Brien & Associates, Inc. v. Forman, 298 F.3d 653, 657 – 658 (7th Cir. 2002) (party’s failure to
object to proposed jury instruction waived issue on appeal); Chestnut v. Hall, 284 F.3d 816, 819
(7th Cir. 2002) (Fed.R.Civ.P. 51 requires “not only that objections to jury instructions be made in
a timely fashion and on the record, but also with sufficient specificity to apprise the district court
of the legal and factual bases for any perceived defect”). Before the 2003 amendments to Rule 51,
the Seventh Circuit refused to review jury instructions for plain error. Higbee v. Sentry Insurance
Co., 440 F.3d 408, 409 (7th Cir. 2006). Rule 51(d)(2) now permits the court of appeals to consider
plain error. See, e.g., Bahrs v. Baker, 641 Fed.Appx. 601, 605 (7th Cir. 2016). But the court has
applied this rule sparingly, as it noted in Ammons-Lewis v. Metropolitan Water Reclamation
District of Greater Chicago, 488 F.3d 739, 751 (7th Cir. 2007):
Federal Rule of Civil Procedure 51(d)(2) now allows for plain error review of the
instructions; in that respect, it represents an exception to the general rule that plain
error review is unavailable in civil cases. . . . Plain error demands a showing not only
that an error occurred which, in retrospect, is obvious, but also that the error, among
other things, affected the substantial rights of the appellant.
Plain error review, however, is “still quite limited [and] discretionary.” Higbee, supra, 440 F.3d
at 409. See also Mesman v. Crane Pro Services, 512 F.3d 352, 357 (7th Cir. 2008) (reversal for
plain error not automatic but in discretion of reviewing court); Young-Smith v. United Steelworkers
of America, AFL-CIO, 614 Fed.Appx. 843, 846 (7th Cir. 2015) (plain error review requires showing
that error affected appellant’s substantial rights); Production Specialties Group, Inc. v. Minsor
Systems, Inc., 513 F.3d 695, 700 (7th Cir. 2008) (there must be plain error affecting substantial
rights, and court must be convinced error seriously affects fairness, integrity, or public reputation
of judicial proceedings); Lewis v. City of Chicago Police Department, 590 F.3d 427, 434 (7th Cir.
2009) (“In the context of challenged jury instructions, a party’s substantial rights are affected so as
to warrant reversal if the error is ‘of such great magnitude that it probably changed the outcome of
the trial.’ ”), quoting United States v. Noel, 581 F.3d 490, 499 (7th Cir. 2009).
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The objecting party must do more than submit a proposed instruction to the trial court. Dawson
v. New York Life Insurance Co., 135 F.3d 1158, 1165 (7th Cir. 1998). There is a line of Seventh
Circuit cases suggesting that a party is not required to make a formal objection to jury instructions
in order to preserve the issue for appeal under Rule 51 “if that party has made its position clear
before the trial court.” Carter v. Chicago Police Officers, 165 F.3d 1071, 1078 (7th Cir. 1998).
However, the clarity of a party’s position alone does not automatically prevent a waiver. Id.; Griffin
v. Foley, 542 F.3d 209, 221 (7th Cir. 2008) (mere tendering of proposed instructions different from
instructions given is not sufficient to preserve objection). Application of the bar to waiver is
“premised upon the existence of two underlying conditions: (1) the party’s position must be made
clear to the trial court and (2) any further objection must be unavailing and futile.” [Emphasis in
original.] Carter, supra, 165 F.3d at 1078.
In Dawson, supra, the Seventh Circuit examined the waiver issue in the context of a jury
instruction defining “reckless disregard.” Although the defendant did not object specifically to the
language the trial judge read to the jury, the court determined that the issue had been adequately
preserved for appeal. The defendant did more than propose an instruction and then remain silent
when the court rejected its proposal; it submitted a memorandum relating its position on the court’s
own instructions and proposing modifications. Moreover, at some point, further objection became
useless or unavailing. Ultimately, the court held that “[w]hen the basis for the objection is so plainly
on the record, as it is here, a party preserves an argument for appeal by objecting that its own
instruction was not used — it is not necessary to make a redundant objection to the instruction that
was actually used.” 135 F.3d at 1167. See Fed.R.Civ.P. 51(d)(1)(B) (preserving a claim of error for
failure to give an instruction requires proper tendering of the proposed instruction and proper
objection to the failure to give it “unless the court rejected the request in a definitive ruling on the
record”).
b. [12.71] Instructions Must Be Tendered
Parties who do not tender instructions or who fail to object when the court does not give an
instruction are not entitled to attack the absence of the instruction on appeal. Green v. Junious, 937
F.3d 1009, 1015 (7th Cir. 2019) (party waived argument based on wording of instruction by failing
to object in trial court); Chlopek v. Federal Insurance Co., 499 F.3d 692, 701 (7th Cir. 2007) (party
who failed to propose instruction cannot complain about trial court’s failure to instruct); Penn v.
Harris, 296 F.3d 573, 577 (7th Cir. 2002) (appellant waived issue of whether jury was required to
award nominal damages by failing to submit proposed nominal damages instruction and failing to
object to district court’s final instructions). See also Abellan v. Lavelo Property Management, LLC,
948 F.3d 820, 828 (7th Cir. 2020) (“tacit agreement” among parties and district judge that matter
called for factfinding prevented appellant from arguing that contract was unambiguous).
c. [12.72] Charge to the Jury
Counsel should pay close attention to the judge as the charge is read to the jury. If the judge
errs in reading the instructions, the mistake must be brought to the judge’s attention before the jury
begins its deliberations. See Manning v. New York Telephone Co., 388 F.2d 910, 912 (2d Cir. 1968).
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8. [12.73] Objections to the Verdict
There are several possible types of verdict that the trial court has the discretion to submit to the
jury in a civil case: (a) a general verdict; (b) a general verdict with written questions; and (c) a
special verdict. In a general verdict, the jury simply determines which party prevails and, if the
prevailing party is entitled to damages, the amount awarded. Carter v. Chicago Police Officers,
165 F.3d 1071, 1079 n.4 (7th Cir. 1998). In a general verdict with answers to written questions, the
jury returns a general verdict together with its answers to written questions on one or more issues
of fact. Fed.R.Civ.P. 49(b). In a special verdict, the jury makes special written findings on each
issue of fact presented in the case, usually without making a specific determination about which
party prevailed. Fed.R.Civ.P. 49(a). Different issues and objections may arise depending on the
type of verdict that the court submits to the jury. Some of these are discussed in §§12.74 – 12.78
below.
a. [12.74] Objections to Form and Content of Verdict Forms
In most cases, verdict forms will be discussed at the jury instruction conference because, among
other reasons, the court will instruct the jury about how to complete the verdict forms, and the
instructions will be settled at that time. Fed.R.Civ.P. 49(a)(2) (court must give instructions to the
jury regarding how to make findings on each issue presented in the special verdict form), 49(b)(1)
(court must instruct the jury regarding how to render a general verdict and answer questions in
writing). Objections to the form, content, accuracy, and completeness of the verdict forms (as well
as objections to the court’s determination to select one type of verdict form instead of another)
should be made at that time and, in any event, no later than the submission of the case to the jury.
See Bularz v. Prudential Insurance Company of America, 93 F.3d 372, 377 (7th Cir. 1996) (claim
of error in failing to submit special verdict question preserved by requesting submission at jury
instruction conference). The rules make specific provision for objections to the completeness of
special verdicts:
A party waives the right to a jury trial on any issue of fact raised by the pleadings or
evidence but not submitted to the jury unless, before the jury retires, the party
demands its submission to the jury. If the party does not demand submission, the
court may make a finding on the issue. If the court makes no finding, it is considered
to have made a finding consistent with its judgment on the special verdict.
Fed.R.Civ.P. 49(a)(3).
In Matei v. Cessna Aircraft Co., 35 F.3d 1142, 1146 (7th Cir. 1994), the court held that in order
to appeal a special verdict submitted to the jury under Rule 49(a), a specific objection to the
proposed verdict must be made before the case was submitted to the jury. The court held that an
objection to the trial court’s decision to request the jury to return a special verdict instead of a
general verdict was insufficient to preserve an objection to the substance of the specific questions
posed in the special verdict form; therefore, the issue was waived. 35 F.3d at 1146 – 1147.
Rule 49(a)(1) grants the trial court broad discretion in formulating verdict forms and selecting
the method for seeking the jury’s findings. Chlopek v. Federal Insurance Co., 499 F.3d 692, 701
(7th Cir. 2007). Seventh Circuit caselaw only requires that the verdict form not be confusing or
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misleading to the jury. Equal Employment Opportunity Commission v. Management Hospitality of
Racine, Inc., 666 F.3d 422, 440 (7th Cir. 2012). “The role of appellate review is to ensure that
questions accurately, adequately and clearly state the relevant issues. Ambiguous, biased,
misleading or confusing questions may warrant reversal.” Mattson v. Schultz, 145 F.3d 937, 939
(7th Cir. 1998). In United States Fire Insurance Co. v. Pressed Steel Tank Co., 852 F.2d 313 (7th
Cir. 1988), the court reversed and remanded for a new trial a judgment entered for the defendant
on the jury’s special verdict. The court found that “[t]he form of the special verdict is so ambiguous
as to constitute an abuse of the district court’s discretion.” 852 F.2d at 318. The court also noted
that the plaintiff had submitted special verdict questions that would have cleared up any ambiguity.
See also Malone v. Reliastar Life Insurance Co., 558 F.3d 683, 692 (7th Cir. 2009) (reversing
judgment based on “significantly flawed” special verdict forms that had effect of withdrawing
disputed fact issue from jury’s consideration).
b. [12.75] Objections to Verdict Returned by the Jury
As a rule, civil juries must return consistent verdicts. Will v. Comprehensive Accounting Corp.,
776 F.2d 665, 677 (7th Cir. 1985) (noting absence of such rule in criminal cases). See also
Deloughery v. City of Chicago, 422 F.3d 611, 617 (7th Cir. 2005). There is little consensus among
the circuit courts of appeals about when objections to inconsistent verdicts (or inconsistent written
answers and general verdicts) must be raised in order to preserve the issue for appeal, i.e., whether
objections must be raised before the jury is discharged or whether the objection may be raised later
in a motion for a new trial. Furthermore, how and when claims of error are preserved may depend
on the type of verdict returned by the jury. In light of this variation in practice, the careful attorney
will object as soon as the inconsistency is recognized and before the jury is discharged, if possible.
If the inconsistency is not recognized until later, the issue should be raised in a motion for a new
trial. Cf. Hundley v. District of Columbia, 494 F.3d 1097, 1103 (D.C.Cir. 2007) (no waiver of
objection to inconsistent verdicts when (1) party objected to written interrogatory prior to
submission to jury, (2) district court dismissed jury after receiving verdict without asking parties
whether they had any objections to verdict, and (3) party raised its inconsistent verdict argument
— based on previously objected-to written interrogatory — in its posttrial motion for judgment as
matter of law or new trial). Consistent with the Seventh Amendment jury trial guaranty, the courts
will attempt to reconcile any perceived inconsistency if possible. Deloughery, supra (court has duty
to reconcile apparently inconsistent verdicts if possible and may overturn them only if no rational
jury could have brought back verdicts that were returned). Consequently, the objection should
explain clearly how the verdicts cannot possibly be reconciled in light of the law, the instructions
to the jury, and the evidence in the case.
(1)

[12.76] General verdicts

In Carter v. Chicago Police Officers, 165 F.3d 1071, 1079 (7th Cir. 1998), the Seventh Circuit
noted that “many circuits have concluded that the failure to object to an inconsistent general verdict
and to move for resubmission of the case to the jury prior to the jury’s discharge constitutes a
waiver of such an objection.” The Seventh Circuit noted that it had “never specifically endorsed
such a view.” Id. In Gordon v. Degelmann, 29 F.3d 295, 298 – 299 (7th Cir. 1994), the court seemed
to suggest that the alleged inconsistency of general verdicts could be raised in a motion for a new
trial: “If the problem is not caught before the jury disbands (and no one noticed this conflict until
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post-trial motions), the proper thing to do is to hold a new trial.” The court, however, left the issue
open, finding that there was no inconsistency in the verdicts before it in that case. See Pearson v.
Welborn, 471 F.3d 732, 739 (7th Cir. 2006) (most circuits hold claim of inconsistency waived if
not raised before jury is discharged, and although Seventh Circuit has not decided issue, any
inconsistency claim likely is waived in any event by failure to raise it in motion for new trial). See
also Fox v. Hayes, 600 F.3d 819, 844 (7th Cir. 2010) (observing that issue remains open in this
circuit); Continental Vineyard LLC v. Dzierzawski, 12 C 3375, 2019 WL 2076248 (N.D.Ill. May
10, 2019) (suggesting issue remains unresolved).
(2)

[12.77] Special verdicts

In Bates v. Jean, 745 F.2d 1146 (7th Cir. 1984), the Seventh Circuit noted a split among the
circuits about the manner of preserving claims of error for special verdicts under Fed.R.Civ.P.
49(a). The court, however, found it unnecessary to reach the issue in that case. Although most
circuits now appear to hold that no objection is necessary before the jury is discharged (9
MOORE’S FEDERAL PRACTICE §49.20[6][a]), the issue remains unsettled in the Seventh
Circuit.
(3)

[12.78] General verdicts with written questions

Fed.R.Civ.P 49(b) contains specific directions in the event that the jury returns written answers
that are inconsistent with the jury’s general verdict:
(3) Answers Inconsistent with the Verdict. When the answers are consistent with each
other but one or more is inconsistent with the general verdict, the court may:
(A) approve, for entry under Rule 58, an appropriate judgment according to the
answers, notwithstanding the general verdict;
(B) direct the jury to further consider its answers and verdict; or
(C) order a new trial.
(4) Answers Inconsistent with Each Other and the Verdict. When the answers are
inconsistent with each other and one or more is also inconsistent with the general
verdict, judgment must not be entered; instead, the court must direct the jury to
further consider its answers and verdict, or must order a new trial.
Because the rule expressly permits the court to direct the jury to consider its answers and verdict,
most circuits, including the Seventh Circuit, hold there is a waiver if no objection is made before
the jury is discharged. 9 MOORE’S FEDERAL PRACTICE §49.20[6][a]. In Strauss v. Stratojac
Corp., 810 F.2d 679, 683 (7th Cir. 1987), the Seventh Circuit held an objection that written answers
are inconsistent with the general verdict is waived by failing to make the objection before the jury
is discharged. The court noted that its waiver rule promoted fair and expeditious correction of error
and respected the trial court’s responsibility to manage its caseload. The court acknowledged,
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however, that there could be cases in which the inconsistency was so obvious that it might find that
the trial judge had an independent responsibility to correct the error. See also Armstrong v.
Brookdale University Hospital & Medical Center, 425 F.3d 126, 136 (2d Cir. 2005) (error so
serious and flagrant that appeals court directed new trial).
9. [12.79] Polling the Jury
After an adverse verdict has been returned and announced by the jury, counsel should request
that the jury be polled. See Fed.R.Civ.P. 48(c). Failure to do so before the court dismisses the jury
bars an appellant from making an objection on appeal that the panel was not polled. See United
States v. Marinari, 32 F.3d 1209, 1215 (7th Cir. 1994) (failure to request poll generally constitutes
waiver); Audette v. Isaksen Fishing Corp., 789 F.2d 956, 959 (1st Cir. 1986) (same).

VI. [12.80] POSTTRIAL MOTIONS
Unlike the practice in many state courts requiring posttrial motions to preserve errors for
appeal, postjudgment motions are not a prerequisite to an appeal of most trial errors in federal court.
Fuesting v. Zimmer, Inc., 448 F.3d 936 (7th Cir. 2006); Fed.R.Evid.103; 9 MOORE’S FEDERAL
PRACTICE §50.91[2] (“a party may raise on appeal errors at trial dealing with matters other than
the sufficiency of evidence, if appropriately objected to, even in the absence of a motion for
judgment or for new trial”); Fed.R.Civ.P. 52(a)(5) (“A party may later question the sufficiency of
the evidence supporting the findings [in a bench trial], whether or not the party requested findings,
objected to them, moved to amend them, or moved for partial findings.”); 12 MOORE’S
FEDERAL PRACTICE §59.55 (“A motion for a new trial is not required to preserve properly made
objections for appellate review, and is therefore not a prerequisite to an appeal from the
judgment.”).
There is, however, one significant exception: the failure to file a Fed.R.Civ.P. 50(b) motion in
a jury trial forecloses any appellate challenge to the sufficiency of the evidence, and the appellate
court can neither order judgment in the appellant’s favor nor order a new trial if that relief was not
first requested in a posttrial motion. Unitherm Food Systems, Inc. v. Swift-Eckrich, Inc., 546 U.S.
394, 163 L.Ed.2d 974, 126 S.Ct. 980 (2006) (no appellate review of sufficiency of evidence when
party failed to renew motion for judgment made before case was submitted to jury); Pearson v.
Welborn, 471 F.3d 732, 738 (7th Cir. 2006) (failure to file post-verdict motions forfeits opportunity
to obtain appellate review of sufficiency of evidence); Consumer Products Research & Design,
Inc. v. Jensen, 572 F.3d 436, 438 (7th Cir. 2009) (failure to file post-verdict motion under Rule
50(b) forfeits all claims regarding insufficiency of evidence). “Without such a motion, ‘appellate
courts are “powerless” to review challenges to the sufficiency of the evidence supporting a civil
jury verdict.’ ” Park v. Secolsky, 787 Fed.Appx. 900, 906 (7th Cir. 2019), quoting Collins v.
Lochard, 792 F.3d 828, 831 (7th Cir. 2015).
Nevertheless, filing postjudgment motions before appealing can be beneficial even when they
are not needed for appellate jurisdiction. Not only do postjudgment motions allow the district court
to correct trial errors — possibly obviating the need for an appeal — but they can also help frame
and sharpen the issues if appeal proves necessary. The party making the postjudgment motion bears
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the burden of showing why the judgment should be upset. See Hecker v. Deere & Co., 556 F.3d
575, 591 (7th Cir. 2009) (“Once judgment has been entered, there is a presumption that the case is
finished, and the burden is on the party who wants to upset that judgment to show the court that
there is good reason to set it aside.”). The 2009 amendments to Rules 50(b), 52(b), and 59 changing
the time limit for filing postjudgment motions from 10 days to 28 days afford advocates more time
to present more effective posttrial motions.
A. [12.81] Rigid Time Limits for Filing
Under Fed.R.App.P. 4(a)(4)(A), the deadline for appeal does not begin to run until entry of the
order disposing of the last timely filed motion (1) for judgment under Fed.R.Civ.P. 50(b); (2) to
amend or make additional factual findings under Fed.R.Civ.P. 52(b); (3) for attorneys’ fees under
Fed.R.Civ.P. 54, but only if the district court extends the time for appeal under Fed.R.Civ.P. 58;
(4) to alter or amend the judgment under Fed.R.Civ.P. 59; (5) for a new trial under Fed.R.Civ.P.
59; or (6) for relief under Fed.R.Civ.P. 60, if the motion is filed no later than 28 days after judgment
is entered. Only a timely motion will postpone the date when the time for appeal begins to run.
Simmons v. Ghent, 970 F.2d 392, 393 (7th Cir. 1992) (finding that motion that was timely filed, but
never served, was not “timely”). See also Banks v. Chicago Board of Education, 750 F.3d 663, 666
(7th Cir. 2014) (calling time limit to file one of motions identified in Fed.R.App.P. 4(a)(4)(A)
“unyielding”).
Fed.R.App.P. 4(a)(4) was amended in 2016 to clarify what the rule meant by “timely” in
circumstances in which a movant has been permitted to file one of these motions later than the rules
would otherwise allow:
A motion made after the time allowed by the Civil Rules will not qualify as a motion
that, under Rule 4(a)(4)(A), re-starts the appeal time — and that fact is not altered
by, for example, a court order that sets a due date that is later than permitted by the
Civil Rules, another party’s consent or failure to object to the motion’s lateness, or
the court’s disposition of the motion without explicit reliance on untimeliness.
Advisory Committee Notes, 2016 Amendments, Fed.R.App.P. 4.
The 2009 amendments to the Rules of Civil Procedure changed the time limit for most
postjudgment motions from 10 days after entry of judgment to 28 days after entry of judgment. The
committee notes explain that “[e]xperience has proved that in many cases it is not possible to
prepare a satisfactory post-judgment motion in 10 days, even under the former rule that excluded
intermediate Saturdays, Sundays, and legal holidays.” Advisory Committee Notes, 2009
Amendments, Fed.R.Civ.P. 50, 52, 59. The new time computation rules adopted by the
amendments eliminated special rules excluding weekends and holidays from some time
calculations. See Fed.R.Civ.P. 6. However, they did not change the substance of the provision in
Fed.R.Civ.P. 6(b)(2) prohibiting the court from extending the time for postjudgment motions under
Fed.R.Civ.P. 50(b), 50(d), 52(b), 59(b), 59(d), 59(e), and 60(b).
A notice of appeal filed before one of the specified posttrial motions, or after the filing of such
a motion but before its disposition, is essentially suspended until the motion is disposed of, at which
time the notice becomes effective. Fed.R.App.P. 4(a)(4)(B)(i). See Lazy Oil Co. v. Witco Corp.,
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166 F.3d 581, 586 – 587 (3d Cir. 1999). See also Purchase v. Shawnee Community College, No.
12-CV-266-NJR-SCW, 2014 WL 5317732, *1 (S.D.Ill. Oct. 17, 2014). An appeal of the motion’s
disposition, including any alteration or amendment of the judgment, will require a new or amended
notice. Fed.R.App.P. 4(a)(4)(B)(ii). See Ammons v. Gerlinger, 547 F.3d 724, 726 (7th Cir. 2008).
See also Sorensen v. City of New York, 413 F.3d 292, 296 (2d Cir. 2005); Club Car, Inc. v. Club
Car (Quebec) Import, Inc., 362 F.3d 775, 785 (11th Cir. 2004) (amendment should designate orders
and amended judgments affected by ruling on postjudgment motions); Life Plus International v.
Brown, 317 F.3d 799, 805 (8th Cir. 2003) (“To challenge the posttrial rulings, the appellant must
file a timely new or amended notice of appeal.”).
Unwary attorneys have been caught by the pitfall of rigid time limits for postjudgment motions.
These time requirements are jurisdictional and may not be extended even with the consent of
opposing counsel and the blessing of the trial court. Pinion v. Dow Chemical, U.S.A., 928 F.2d
1522, 1526 (11th Cir. 1991).
At one time, the Seventh Circuit recognized the existence of an equitable exception to the time
limit that applied when an attorney, not knowing the law, relied on an affirmative misstatement of
the district judge. This equitable exception came to be known as the “unique circumstances”
doctrine. But the Supreme Court and Seventh Circuit put an end to this exception. In Bowles v.
Russell, 551 U.S. 205, 168 L.Ed.2d 96, 127 S.Ct. 2360, 2366 (2007), the Supreme Court stated that
it has “no authority to create equitable exceptions to jurisdictional requirements” and that the “use
of the ‘unique circumstances’ doctrine is illegitimate.” The Seventh Circuit recognized the end of
the unique circumstances doctrine in Satkar Hospitality, Inc. v. Fox Television Holdings, 767 F.3d
701, 708 (7th Cir. 2014) (applying Bowles, supra).
A postjudgment motion must properly specify the grounds on which it is made in order to be
considered timely. In Talano v. Northwestern Medical Faculty Foundation, Inc., 273 F.3d 757 (7th
Cir. 2001), the plaintiff filed a motion for reconsideration of an order granting summary judgment
for the defendant. The plaintiff’s motion stated only that “for several reasons which will be more
fully addressed by a Memorandum in Support . . . this Court has misapplied fundamental principles
of contract law, failed to apply other well-recognized principles, and is in conflict with precedent
of the Seventh Circuit construing Illinois state contract law.” [Emphasis omitted.] 273 F.3d at 760.
Following the district court’s denial of the motion, the plaintiff attempted to appeal both the
summary judgment order and the order denying the motion for reconsideration. The Seventh Circuit
dismissed as untimely the appeal of the summary judgment order, holding that the plaintiff’s motion
for reconsideration did not qualify as a timely motion under Fed.R.Civ.P. 59(e) that would toll the
time for appeal because it lacked the requisite specificity required by Fed.R.Civ.P. 7(b)(1).
B. [12.82] Renewed Motion for Judgment as a Matter of Law and Alternative Motion for
New Trial
In addition to filing a renewed motion for judgment as a matter of law, a party alternatively
may request a new trial. Fed.R.Civ.P. 50(b), 59(a). Any such motion for either relief must be filed
within 28 days of entry of judgment. Fed.R.Civ.P. 50(b), 59(b).
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1. [12.83] Renewed Motion for Judgment as a Matter of Law Granted or Denied
The denial of a renewed motion for judgment as a matter of law can result in an immediate
appeal of the underlying judgment and the district court’s order denying the motion. Montgomery
Ward & Co. v. Duncan, 311 U.S. 243, 85 L.Ed. 147, 61 S.Ct. 189, 195 (1940). If the court of
appeals determines that the motion was denied erroneously, it can order entry of judgment, order a
new trial, or remand to the trial court to determine whether to enter judgment or grant a new trial.
See Neely v. Martin K. Eby Construction Co., 386 U.S. 317, 18 L.Ed.2d 75, 87 S.Ct. 1072, 1079 –
1081 (1967). If a judgment as a matter of law is entered, it is generally a final decision and can be
appealed. If the court of appeals reverses the judgment as a matter of law, it can enter judgment on
the verdict. Larabee v. M M & L International Corp., 896 F.2d 1112, 1117 (8th Cir. 1990). It also
can grant a new trial (even though the appellant had not timely moved in the trial court for a new
trial) or remand for the trial court to reconsider its decision in light of the court of appeals’ opinion.
Id.; Finley v. United States, 123 F.3d 1342, 1350 (10th Cir. 1997) (vacating judgment as matter of
law and remanding for new trial).
If a court fails to grant a judgment as a matter of law before the case is submitted to the jury,
the movant may renew its motion within 28 days after the entry of judgment. Fed.R.Civ.P. 50(b).
A party may file a renewed motion, however, only if it previously had moved for judgment as a
matter of law. “Because the Rule 50(b) motion is only a renewal of the preverdict motion, it can be
granted only on grounds advanced in the preverdict motion.” Advisory Committee Notes, 2006
Amendment, Fed.R.Civ.P. 50. See also Abellan v. Lavelo Property Management, LLC, 948 F.3d
820 (7th Cir. 2020). It is no longer required, however, that the pre-verdict motion be made at the
literal close of all the evidence. Fed.R.Civ.P. 50.
2. [12.84] Motion for New Trial Granted or Denied
An order granting a new trial is generally not appealable given its interlocutory nature. Allied
Chemical Corp. v. Daiflon, Inc., 449 U.S. 33, 66 L.Ed.2d 193, 101 S.Ct. 188, 190 (1980); Galvan
v. Norberg, 678 F.3d 581 (7th Cir. 2012). An order denying a motion for new trial under
Fed.R.Civ.P. 59(a) is also generally not appealable. Government Financial Services One Limited
Partnership v. Peyton Place, Inc., 62 F.3d 767, 774 (5th Cir. 1995), citing 11 Wright, FEDERAL
PRACTICE AND PROCEDURE §2818. An exception to this rule has been recognized when the
motion is based on new matters arising after the judgment. See, e.g., Government Financial
Services, supra, 62 F.3d at 775, citing 11 Wright §2818. Further, courts have held an appeal from
the denial of a new trial, rather than from the judgment itself, is harmless error, provided that “(1)
the judgment from which the moving party intended to appeal is final; (2) it is clear what judgment
is involved; (3) the motion and appeal were timely made; and (4) there is no prejudice to the other
party.” Johnson v. University of Wisconsin-Milwaukee, 783 F.2d 59, 61 (7th Cir. 1986).
If a motion for a new trial is filed before entry of judgment, the entry of the judgment constitutes
a denial of the motion, with no further action required. The time for appeal thus runs from the date
of entry of judgment. See Dunn v. Truck World, Inc., 929 F.2d 311, 313 (7th Cir. 1991). But see
Havird Oil Co. v. Marathon Oil Co., 149 F.3d 283, 289 (4th Cir. 1998) (rejecting approach adopted
by Seventh Circuit in Dunn, supra).
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3. [12.85] Relationship Between Renewed Motion for Judgment as a Matter of Law
and Alternative Motion for New Trial
Fed.R.Civ.P. 50(c) requires the trial court to rule on both a renewed motion for judgment as a
matter of law and an alternative motion for a new trial if both are made. See McKinnon v. City of
Berwyn, 750 F.2d 1383, 1389 (7th Cir. 1984) (district court failed to address motion for new trial).
Rule 50(c) essentially codifies the holding of the Supreme Court in Montgomery Ward & Co. v.
Duncan, 311 U.S. 243, 85 L.Ed. 147, 61 S.Ct. 189 (1940). If the trial court grants the renewed
motion, it also must “state the grounds for conditionally granting or denying the motion for a new
trial.” Fed.R.Civ.P. 50(c)(1). The trial court may decide the motions in any possible combination:
(a) grant both, the granting of the new trial being conditioned on the possible reversal of the
judgment as a matter of law; (b) deny both; (c) grant the judgment as a matter of law and deny the
new trial; or (d) grant the new trial and deny the judgment as a matter of law. The party against
whom a judgment as a matter of law is entered may move for a new trial within 28 days of entry of
the judgment. Fed.R.Civ.P. 50(d).
A court of appeals applies different standards in reviewing a renewed motion for judgment as
a matter of law and a motion for a new trial. The former is reviewed de novo and the latter is
generally reviewed for an abuse of discretion. Thomas v. United States, 41 F.3d 1109, 1113, 1119
(7th Cir. 1994). See also Hammond Group, Ltd. v. Spalding & Evenflo Cos., 69 F.3d 845, 848 (7th
Cir. 1995) (reviewing directed verdict de novo); Green v. Junious, 937 F.3d 1009, 1013 (7th Cir.
2019) (reviewing order denying motion for new trial for abuse of discretion). But see One Way
Apostolic Church v. Extra Space Storage Inc., 792 Fed.Appx. 402 (7th Cir. 2019) (though district
court used term “directed verdict,” bench trial context made it judgment on partial factual findings
under Fed.R.Civ.P. 52, reviewed for clear error).
When reviewing a motion for judgment as a matter of law, the question before the court of
appeals is the same as before the district court: whether, after drawing all reasonable inferences in
favor of the nonmovant and making all credibility assessments in the nonmovant’s favor, the
evidence was insufficient to allow a reasonable jury to find in the nonmovant’s favor. But when
considering an order on a new trial, appellate courts apply a more deferential standard because the
trial judge is “uniquely situated to rule on such a motion” and determine whether to grant a new
trial. Latino v. Kaizer, 58 F.3d 310, 314 (7th Cir. 1995). See also Kempner Mobile Electronics, Inc.
v. Southwestern Bell Mobile Systems, 428 F.3d 706, 716 (7th Cir. 2005).
In the Seventh Circuit, a party moving for both a judgment as a matter of law and a new trial
must be careful to prevent waiver of the motion for a new trial. Vera Cruz v. Chesapeake & Ohio
R.R., 312 F.2d 330 (7th Cir. 1963), provides an example of this potential problem. In Vera Cruz,
the defendants had moved for both forms of relief. The trial court granted the judgment as a matter
of law but did not rule on the motion for a new trial. On appeal, the Seventh Circuit reversed and
remanded with instructions to reinstate the jury verdict. The court did not remand for a new trial
because the defendants had not made a sustained effort to ensure that the trial court ruled on their
motion, and the district court could have assumed that they had abandoned the motion. See also
Arenson v. Southern University Law Center, 43 F.3d 194, 196 – 197 (5th Cir. 1995). Under Rule
50(c), the district court is specifically directed to rule on an alternative motion for new trial, and
parties should ensure that the court does so.

12 — 70

WWW.IICLE.COM

PROTECTING THE RECORD AND PERFECTING THE APPEAL

§12.88

a. [12.86] Both Motions Granted
Fed.R.Civ.P. 50(c) expressly provides that if a judgment as a matter of law is granted and a
new trial is conditionally granted, the resulting order conditionally granting a new trial does not
affect the finality of the judgment. The judgment as a matter of law may be appealed immediately.
Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 85 L.Ed. 147, 61 S.Ct. 189, 196 (1940).
If the court of appeals reverses the grant of the judgment as a matter of law, “the new trial must
proceed unless the appellate court orders otherwise.” Fed.R.Civ.P. 50(c)(2). The appellate court
can remand for a new trial, remand for a reconsideration of the motion for a new trial, or enter
judgment on the verdict. Kirschner v. Office of Comptroller of City of New York, 973 F.2d 88 (2d
Cir. 1992) (remand for new trial); Stevens v. G.L. Rugo & Sons, Inc., 209 F.2d 135 (1st Cir. 1953)
(remand for reconsideration); Continental Air Lines, Inc. v. Wagner-Morehouse, Inc., 401 F.2d 23
(7th Cir. 1968) (judgment entered on verdict). If the court of appeals affirms an order granting a
judgment as a matter of law, the trial court’s conditional granting of a motion for a new trial
becomes moot because the case is effectively over. See Charles Woods Television Corp. v. Capital
Cities/ABC, Inc., 869 F.2d 1155 (8th Cir. 1989).
b. [12.87] Both Motions Denied
If both the renewed motion for judgment as a matter of law and the motion for a new trial are
denied, the judgment on the verdict remains and may be appealed. The denial of the judgment as a
matter of law also may be appealed. Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 85 L.Ed.
147, 61 S.Ct. 189, 195 (1940). A court of appeals may reverse a denial of a motion for judgment
as a matter of law only if it finds, after drawing all reasonable inferences in favor of the nonmovant
and making all credibility assessments in the nonmovant’s favor, the trial evidence was insufficient
to allow a reasonable jury to find in the favor of the nonmoving party. If the court of appeals
reverses, it can order a new trial, direct the district court to determine whether a new trial should
be granted, or direct the entry of judgment. Fed.R.Civ.P. 50(e); Exxon Chemical Patents, Inc. v.
Lubrizol Corp., 137 F.3d 1475, 1480 – 1481 (Fed.Cir. 1998).
c. [12.88] Renewed Motion for Judgment as a Matter of Law Granted and Motion for New
Trial Denied
If judgment as a matter of law is granted and a motion for new trial is denied, the party whose
verdict was set aside may appeal. Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 85 L.Ed. 147,
61 S.Ct. 189, 195 (1940). On appeal, the appellee may assert without the need to cross-appeal that
if the judgment as a matter of law is reversed, the denial of a new trial was error. Fed.R.Civ.P.
50(c)(2). If the court of appeals reverses, it can remand to enter judgment on the verdict, reverse
the denial of the new trial, or remand for a reconsideration of the motion for a new trial. Larabee
v. M M & L International Corp., 896 F.2d 1112 (8th Cir. 1990).
The converse of the above (the court denies the motion for judgment as a matter of law and
grants the motion for a new trial) is generally not appealable. See §12.84 above. As a practical
matter, the subsequent trial eliminates the possibility of appealing this earlier ruling.
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C. [12.89] Motion for Amended or Additional Findings and Alternative Motion for a New
Trial
Following a bench trial, any party may file a motion for amended or additional findings that
also may be joined with a motion for a new trial. Fed.R.Civ.P. 52(b), 59(a). Such a motion must be
filed no later than 28 days after the entry of judgment. A motion for amended or additional findings
is not necessary to later question the sufficiency of the evidence to support the findings.
Fed.R.Civ.P. 52(a)(5). Nevertheless, a motion may be helpful to clarify findings or request that
they be made more specific before undertaking an appeal. See One Way Apostolic Church v. Extra
Space Storage Inc., 792 Fed.Appx. 402 (7th Cir. 2019) (“Rule 50 applies exclusively to jury trials,
and when a district court cites Rule 50 during a bench trial, we construe the verdict under Rule
52.”), citing Gaffney v. Riverboat Services of Indiana, Inc., 451 F.3d 424, 451 n.29 (7th Cir. 2006).
D. [12.90] Remittitur
Remittitur is a choice given by the trial judge to a victorious plaintiff between reducing the
amount of the verdict or having a new trial. Hetzel v. Prince William County, Virginia, 523 U.S.
208, 140 L.Ed.2d 336, 118 S.Ct. 1210 (1998) (entering judgment for lesser amount than jury
awarded without allowing plaintiff option of new trial violates Seventh Amendment’s prohibition
of reexamination of facts determined by jury).
A plaintiff who agrees to the remittitur may not appeal even if the agreement was made under
protest. Donovan v. Penn Shipping Co., 429 U.S. 648, 51 L.Ed.2d 112, 97 S.Ct. 835 (1977). See
also Roe v. Elyea, 631 F.3d 843, 856 (7th Cir. 2011); Johansen v. Combustion Engineering, Inc.,
170 F.3d 1320, 1330 (11th Cir. 1999) (“Although for some years there was authority, especially in
the Fifth Circuit, that a plaintiff who consents to a remittitur ‘under protest’ may challenge on
appeal of the final judgment the correctness of the remittitur order, United States v. 1160.96 Acres
of Land, 432 F.2d 910[, 911] (5th Cir. 1970), in Donovan, the Supreme Court made clear that a
plaintiff who has accepted a remitted award may not appeal that award.”).
This rule governs regardless of whether the plaintiff sued on a state or federal cause of action.
The defendant, however, may appeal on the theory that the verdict is excessive even with the
remittitur. Even if the defendant appeals, the plaintiff may not cross-appeal to set aside the
remittitur. Rothschild v. Drake Hotel, Inc., 397 F.2d 419, 426 (7th Cir. 1968). A court of appeals
will reverse a district court’s denial of remittitur only when it concludes that the verdict represents
a monstrous or shocking injustice. Clausen v. Sea-3, Inc., 21 F.3d 1181, 1198 (1st Cir. 1994), citing
American Business Interiors, Inc. v. Haworth, Inc., 798 F.2d 1135, 1146 (8th Cir. 1986).
An order that offers a choice between a remitted award and a new trial is not a final decision,
and if a plaintiff accepts the reduced judgment in the trial court, the plaintiff may not argue later
that the jury’s verdict should be reinstated on appeal. Republic Tobacco Co. v. North Atlantic
Trading Co., 381 F.3d 717, 739 (7th Cir. 2004). However, if the plaintiff declines to accept the
reduced award, no appeal may be taken until after a new trial. Id. In Ash v. Georgia-Pacific Corp.,
957 F.2d 432 (7th Cir. 1992), the plaintiff sued to recover wrongfully diverted funds. Following a
jury award of compensatory and punitive damages, the district court granted the defendant a new
trial unless the plaintiff accepted a remittitur. The plaintiff accepted under protest, and both sides
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appealed. The court recognized that damages had not been calculated correctly but held that the
remittitur solved this problem. Citing Donovan, supra, the Ash court held that the plaintiff’s
acceptance of the remittitur, even under protest, conclusively precluded its appeal of the order. 957
F.2d at 437 – 438.
E. [12.91] Additur
Additur is a choice given by the trial judge to the defendant between increasing the amount of
the verdict and undergoing a new trial. Additur is not available to cure an inadequate verdict.
Additur is unconstitutional in the federal courts as infringing on the Seventh Amendment right to
a jury trial. Dimick v. Schiedt, 293 U.S. 474, 79 L.Ed. 603, 55 S.Ct. 296 (1935); Hibma v. Odegaard,
769 F.2d 1147, 1154 (7th Cir. 1985) (holding that additur is impermissible under federal law).
However, there is a narrow exception to the Dimick rule for undisputed, definite, and
incontrovertible damages. See Liriano v. Hobart Corp., 170 F.3d 264, 272 – 273 (2d Cir. 1999)
(district court properly increased jury award to account for discrete item of damages that manifestly
should have been part of damage calculations and as to which there was no dispute). The Seventh
Circuit, however, has not endorsed Liriano or any of the cases cited therein as an exception to
Dimick, supra. Cf. In re Testosterone Replacement Therapy Products Liability Coordination
Pretrial Proceedings, MDL No. 2545, 2017 WL 6569632, *4 (N.D.Ill. Dec. 22, 2017)
(distinguishing Liriano and similar cases as not involving “an award of zero damages that
conflicted with, and thus called into question, the jury’s liability verdict”).
Similarly, a few courts, but not the Seventh Circuit, have permitted additur if the jury trial was
granted by statute or court rule rather than required by the Seventh Amendment. See, e.g., Gibeau
v. Nellis, 18 F.3d 107, 111 (2d Cir. 1994) (remanding with instructions to award nominal damages,
contrary to jury verdict, when these damages were mandatory and compelled by law following
proof of constitutional violation; additur thus did not impermissibly invade province of jury).
F. [12.92] Costs and Attorneys’ Fees
Many statutes allow for the awarding of fees and costs to the prevailing party. Such fee claims
generally are considered separate from the merits, and an unresolved claim for attorneys’ fees does
not prevent the entry of final judgment on the merits. Budinich v. Becton Dickinson & Co., 486
U.S. 196, 100 L.Ed.2d 178, 108 S.Ct. 1717 (1988); Sonii v. General Electric Co., 359 F.3d 448,
449 (7th Cir. 2004) (holding, however, that prejudgment decisions about attorneys’ fees are not
immediately appealable, and any appeal is deferred until litigation on merits is resolved).
“Ordinarily, the entry of judgment may be not delayed, nor the time for appeal extended, in order
to . . . award fees.” Fed.R.Civ.P. 58(e). If a motion for fees is timely filed, however, the court can
order, before a notice of appeal has been filed and become effective, that the motion for fees has
the same effect under Fed.R.App.P. 4 as a timely filed motion under Fed.R.Civ.P. 59. Id.
Fed.R.Civ.P. 54(d)(2)(B) requires that motions for attorneys’ fees be filed within 14 days of
the entry of judgment unless a statute or court order provides otherwise. One purpose of this
provision is to ensure that the opposing party is informed of the claim before the time for appeal
has elapsed. Advisory Committee Notes, 1993 Amendments, Subdivision (d), Paragraph (2),
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Fed.R.Civ.P. 54. While the evidentiary material, which can be detailed and voluminous, need not
be submitted within the 14-day period, the motion itself must be timely filed so that the opponent
and the court are made aware of the fee claim and a reasonable estimate of the amounts requested.
Local Rules in the Northern District of Illinois allow more time to file fee motions. Northern
District of Illinois Local Rule 54.3(b) requires fee motions to be filed and served, unless the court
otherwise orders, “no later than 91 days after the entry of the judgment.”
Central District of Illinois Local Rule 54.1(A) provides that “[i]n all civil cases, requests for
attorneys fees must be filed no later than 14 days after entry of judgment. Bills of Costs must be
filed within 30 days after entry of judgment.”
An award of attorneys’ fees need not be set forth as a judgment in a separate document.
Fed.R.Civ.P. 58(a)(3). However, “[a]n objecting party is not permitted to bypass the district court
and seek immediate review of a clerk’s costs order in the court of appeals.” Fidelity & Deposit
Company of Maryland v. Edward E. Gillen Co., 926 F.3d 318, 328 (7th Cir. 2019) (finding no
jurisdiction under 28 U.S.C. 1291 because there was no final decision on that issue by district
court). Fed.R.Civ.P. 54(d) directs a party dissatisfied with a clerk’s costs order to file a motion for
review by the district court.

VII. [12.93] PERFECTING AN APPEAL FROM DISTRICT COURT
The procedures required to perfect an appeal from the district court are found in the Federal
Rules of Appellate Procedure, which govern the procedures of the “United States courts of
appeals.” Fed.R.App.P. 1(a)(1). In appeals to the Seventh Circuit, the federal appellate rules are
supplemented by the Circuit Rules of the United States Court of Appeals for the Seventh Circuit.
Seventh Circuit Rule 1. Fed.R.App.P. 1(a)(2) requires that when the Federal Rules of Appellate
Procedure provide for filing a motion or other document in the district court, the procedure must
comply with the applicable practice of the district court.
Sections 12.94 – 12.112 below deal only with appeals from the district court taken as a matter
of right. The procedures for requesting the court of appeals for permission to appeal interlocutory
orders are in Fed.R.App.P. 5. Procedures for petitions for extraordinary writs are set forth in
Fed.R.App.P. 21.
A. Notice of Appeal
1. [12.94] Jurisdictional Necessity
The most important step in perfecting an appeal is filing the notice of appeal. Unless it is timely
filed, there can be no appeal because the timely filing of the notice is mandatory and jurisdictional. Smith
v. Barry, 502 U.S. 244, 116 L.Ed.2d 678, 112 S.Ct. 678, 682 (1992); Dubicz v. Commonwealth Edison
Co., 377 F.3d 787, 790 (7th Cir. 2004); Johnson v. Levy Organization Development Co., 789 F.2d 601,
605 n.2 (7th Cir. 1986). No court — district, circuit, or Supreme — can revive an appeal if the notice of
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appeal was not timely filed, even with the consent of the opposing party. Griggs v. Provident Consumer
Discount Co., 459 U.S. 56, 74 L.Ed.2d 225, 103 S.Ct. 400 (1982); Fed.R.App.P. 26(b) (court may not
extend time to file notices of appeal except as authorized by Fed.R.App.P. 4). The Supreme Court held
in Bowles v. Russell, 551 U.S. 205, 168 L.Ed.2d 96, 127 S.Ct. 2360, 2366 (2007):
[T]he timely filing of a notice of appeal in a civil case is a jurisdictional requirement.
Because this Court has no authority to create equitable exceptions to jurisdictional
requirements, use of the “unique circumstances” doctrine [to excuse an untimely notice
of appeal] is illegitimate.
The notice of appeal must be filed with the clerk of the district court, not the clerk of the court
of appeals. Fed.R.App.P. 3(a). The contents of the notice of appeal are prescribed in Fed.R.App.P.
3(c). Seventh Circuit Rule 3(c) also requires that a docketing statement be filed with the clerk of
the district court at the time of the filing of the notice of appeal, or within 7 days of filing the notice
(in which case it is filed with the clerk of the appellate court). Seventh Circuit Rule 3(c)(1).
Monetary penalties will be imposed if the docketing statement is not filed within 14 days and failure
to file the docketing statement within 28 days of the notice of appeal will be regarded as
“abandonment of the appeal” with the appeal being dismissed. Seventh Circuit Rule 3(c)(2).
Fed.R.App.P. 3(e) requires the payment of any required fees to the district court clerk, who receives
them on behalf of the clerk of the appeals court. See also 28 U.S.C. §1917; Seventh Circuit Rule
45.
The clerk of the district court is responsible for serving all other parties of record with a notice
of filing of the notice of appeal. Fed.R.App.P. 3(d)(1). Fed.R.App.P. 3(a)(1) requires the party filing
the notice of appeal to provide the clerk with enough copies to serve on all other parties in
compliance with Fed.R.App.P. 3(d). The district court clerk is also required to send to the clerk of
the court of appeals a copy of the notice of appeal and of the docket entries, as well as any later
docket entries. Fed.R.App.P. 3(d)(1). The circuit clerk upon receiving these papers will docket the
appeal in the court of appeals. Fed.R.App.P. 12(a).
Practitioners must comply with the electronic filing requirements in the district court in which
the notice of appeal is filed. Many district courts, including the Northern, Central, and Southern
Districts of Illinois, require pleadings, including notices of appeal, to be filed electronically with
few exceptions. N.D.Ill. General Order 14-0024 (General Order on Electronic Case Filing); C.D.Ill.
Local Rule 5.5(A); S.D.Ill. E-Filing Rules 1, 5.
When filing the notice of appeal, the appellant must pay to the district court all required fees,
including the appellate docket fee on behalf of the court of appeals. Fed.R.App.P. 3(e). The appellate
docket fee is established by the Judicial Conference and is presently $500. See Court of Appeals
Miscellaneous Fee Schedule (eff. Oct. 19, 2019), www.uscourts.gov/formsandfees/fees/courtof
appealsmiscellaneousfeeschedule.aspx, issued in accordance with 28 U.S.C. §1913. The district
clerk charges an additional $5 filing fee. 28 U.S.C. §1917.
Only the failure to timely file the notice of appeal is jurisdictional. Failure to take other steps
will not affect the validity of the appeal but may serve as grounds for certain actions by the court
of appeals, including potentially the dismissal of the appeal. Fed.R.App.P. 3(a)(2).
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2. [12.95] Contents of Notice of Appeal
The contents of a notice of appeal are set forth in Fed.R.App.P 3(c). In Nocula v. UGS Corp.,
520 F.3d 719, 724 (7th Cir. 2008), the court noted:
The purpose of Rule 3 “is to ensure that the filing provides sufficient notice to other
parties and courts.” Nichols v. United States, 75 F.3d 1137, 1140 (7th Cir. 1996)
(quoting Smith v. Barry, 502 U.S. 244, 248, 112 S.Ct. 678, 116 L.Ed.2d 678 (1992)). We
have said that “punctilious, literal, and exact compliance” with Rule 3(c)’s
requirements is required. Allen Archery, Inc. v. Precision Shooting Equip., Inc., 857
F.2d 1176, 1177 (7th Cir.1988); see also Torres v. Oakland Scavenger Co., 487 U.S. 312,
108 S.Ct. 2405, 101 L.Ed.2d 285 (1988). Notice will be deemed insufficient where the
notice of appeal, read as a whole, is ambiguous.
Despite this admonition, the Seventh Circuit has also said that as a general rule “ ‘inept’ attempts
to comply with Rule 3(c) are accepted as long as appellee is not harmed.” United States v. $353,443
in United States Currency, 701 Fed.Appx. 493, 496 (7th Cir. 2017), quoting Harvey v. Town of
Merrillville, 649 F.3d 526, 528 (7th Cir. 2011). But because Fed.R.App.P. 3(c) is “jurisdictional,”
and skating by with a notice that is “inept” but acceptable is not a standard to practice by,
practitioners should fully and carefully comply with Rule 3(c)’s requirements.
The first requirement of Fed.R.App.P. 3(c) is for the notice to specify by name the party or
parties taking the appeal. Fed.R.App.P. 3(c)(1)(A). But an attorney who represents more than one
party has some flexibility in identifying the appealing parties without naming each of them
individually, e.g., “all plaintiffs” or “all defendants except X.” Id. Further, Rule 3(c)(4) provides
that an appeal must not be dismissed for failure to name a party “whose intent to appeal is otherwise
clear from the notice.” See also Reed v. Great Lakes Cos., 330 F.3d 931, 933 (7th Cir. 2003). The
general test for determining whether the designation appearing in a notice of appeal is sufficient is
whether it is objectively clear that the party intended to appeal. Id.
Further, if a party seeks to appeal orders entered against a party’s lawyer, the lawyer must be
identified in the notice of appeal. Id. (court lacks jurisdiction to review sanctions order entered
against party’s counsel when notice of appeal did not list counsel in caption and did not mention
challenged sanctions order in body of notice of appeal). Cf. In re Kuttner, No. 15 C 980, 2015 WL
3578966 (N.D.Ill. June 8, 2015) (noting split of authority as to similar requirement for notice of
appeal from bankruptcy court to district court).
In a class action, regardless of whether the class has been certified, the notice of appeal is
sufficient if it names one person qualified to bring the appeal as representative of the class and
makes it clear that this person is appealing in his or her representative capacity. Fed.R.App.P.
3(c)(3). See also Clay v. Fort Wayne Community Schools, 76 F.3d 873, 876 – 877 (7th Cir. 1996);
Marrs v. Motorola, Inc., 547 F.3d 839 (7th Cir. 2008) (notice of appeal is jurisdictional and must
indicate that class representative is appealing in his or her representative capacity).
The second requirement of a notice of appeal is that it “designate the judgment, order, or part
thereof being appealed.” Fed.R.App.P. 3(c)(1)(B). Fed.R.App.P. 3(c)(1)(B) does not necessarily
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require that each individual order in a case prior to final judgment be separately designated. Kunik
v. Racine County, Wisconsin, 106 F.3d 168, 172 (7th Cir. 1997). Indeed, as the Kunik decision
recognized, one implication of the final judgment rule in 28 U.S.C. §1291 is that an appeal of the
final judgment allows for an appeal of all interlocutory rulings that preceded it. See also Gevas v.
McLaughlin, 798 F.3d 475, 487 (7th Cir. 2015). If the appellant mistakenly designates only part of
a judgment or limits the notice to specific orders, the court of appeals may review related orders
only if the intent to appeal these orders is apparent from the record and there is no prejudice to the
appellee. See, e.g., Taylor v. Brown, 787 F.3d 851, 856 – 857 (7th Cir. 2015); Hill v. BellSouth
Telecommunications, Inc., 364 F.3d 1308, 1313 (11th Cir. 2004) (notice of appeal should be
liberally construed if unnoticed claims are inextricably intertwined with noticed claims and adverse
party is not prejudiced); Town of Norwood, Massachusetts v. New England Power Co., 202 F.3d
408, 415 (1st Cir. 2000) (appeal from postjudgment order could encompass issues decided in
underlying judgment when postjudgment motion covered “more or less the same points that
[appellant] had earlier made to the district court and now repeats to us” [Emphasis in original.]);
Pacitti v. Macy’s, 193 F.3d 766, 777 (3d Cir. 1999) (court reviewed related discovery order in
connection with appeal of summary judgment order). A notice of appeal naming a final judgment
under Fed.R.Civ.P. 58 or the order disposing of a motion under Fed.R.Civ.P. 59 as “the judgment,
order, or part thereof” being appealed has been held to bring up for review all of the issues in the
case. Kunik, supra, 106 F.3d at 172, quoting Fed.R.App.P. 3(c). In fact, the Seventh Circuit has
cautioned that “[i]t is never necessary — and may be hazardous — to specify in the notice of appeal
the date of an order denying a motion under Fed.R.Civ.P. 50 or 59 . . . unless the appellant wants
to confine the appellate issues to those covered in the specific order.” Librizzi v. Children’s
Memorial Medical Center, 134 F.3d 1302, 1306 (7th Cir. 1998).
The third basic requirement of a notice of appeal is identifying the name of the court to which
the appeal is being taken. Fed.R.App.P. 3(c)(1)(C). But courts generally afford some latitude on
this element, and an appeal generally will not be dismissed for failure to properly identify the
correct court. Bradley v. Work, 154 F.3d 704, 707 (7th Cir. 1998) (appellants filed docketing
statements clearly indicating court in which appeal lodged); Ortiz v. John O. Butler Co., 94 F.3d
1121, 1125 (7th Cir. 1996) (if notice on whole is not misleading, court will not dismiss on mere
technicalities).
The Seventh Circuit, and other courts, have held that a document containing all of the
information required by Fed.R.App.P. 3(c)(1) may be treated as a notice of appeal. See, e.g., United
States v. Dowell, 257 F.3d 694, 698 (7th Cir. 2001) (“Mere technicalities should not stand in the
way of our consideration of the merits, and we will find a notice of appeal sufficient if it is the
functional equivalent of what Rule 3 requires.”); Benson v. SI Handling Systems, Inc., 188 F.3d
780, 782 (7th Cir. 1999) (petition for mandamus containing all information required by
Fed.R.App.P. 3 and filed within time for appeal may be treated as notice of appeal); Rinaldo v.
Corbett, 256 F.3d 1276, 1279 (11th Cir. 2001) (motion for extension of time to appeal can serve as
“functional equivalent” of notice of appeal provided it specifies party appealing, judgment appealed
from, and court in which appeal is taken), quoting Smith v. Barry, 502 U.S. 244, 116 L.Ed.2d 678,
112 S.Ct. 678, 681 (1992); Remer v. Burlington Area School District, 205 F.3d 990, 995 (7th Cir.
2000) (court treated mistakenly filed motion for leave to appeal under 28 U.S.C. §1292 as notice
of appeal; petition was “functional equivalent of what [Rule 3] requires”), quoting Smith, supra,
112 S.Ct. at 681 – 682.
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The notice of appeal must be signed by an attorney of record or by a party personally if the
party is unrepresented. Fed.R.Civ.P. 11(a) is applicable to the notice of appeal because it is filed in
the district court. Fed.R.App.P. 1(a)(2). In Becker v. Montgomery, 532 U.S. 757, 149 L.Ed.2d 983,
121 S.Ct. 1801 (2001), the Supreme Court held that a pro se appellant’s failure to sign an otherwise
complete and timely notice of appeal did not deprive the court of appeals of jurisdiction and that
the appeal could proceed as long as the appellant promptly supplied the signature once the omission
was called to his attention. See also Carlson v. CSX Transportation, Inc., 758 F.3d 819, 826 (7th
Cir. 2014) (applying Becker to signatures on postjudgment motion that affects time to file notice
of appeal).
3. Time To File
a. [12.96] General Limits
Fed.R.App.P. 4(a)(1) prescribes the time for filing a notice of appeal. In a civil case in which
the United States, or one of its agencies, officers, or employees sued in an individual capacity, is
not a party, the notice shall be filed with the clerk of the district court within 30 days after the
judgment or order appealed from is entered. Darne v. State of Wisconsin, Department of Revenue,
137 F.3d 484, 486 n.1 (7th Cir. 1998) (entry date triggers time for filing notice of appeal). Rule
4(a)(7) defines the circumstances under which a judgment or order is entered for purposes of Rule
4(a). See §12.20 above regarding when a judgment is entered under these rules.
The Supreme Court drew an important distinction between jurisdictional appeal filing
deadlines and mandatory claim processing rules in Hamer v. Neighborhood Housing Services of
Chicago, ___ U.S. ___, 199 L.Ed.2d 249, 138 S.Ct. 13, 21 (2017), where it identified the Seventh
Circuit as one of several federal appeals courts that “have tripped over [its] statement in Bowles [v.
Russell, 551 U.S. 205, 168 L.Ed.2d 96, 127 S.Ct. 2360 (2007),] ‘the taking of an appeal within the
prescribed time is “mandatory and jurisdictional.” ’ 551 U.S., at 209, 127 S.Ct. 2360 (quoting
Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 61, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982)
(per curiam)).” The “mandatory and jurisdictional” language, the Court held in Hamer, was
outdated and imprecise — and “erroneous and confounding terminology where,” as in Hamer, “the
relevant time prescription is absent from the U.S. Code.” Id. Because the time limitation appeared
in Fed.R.App.P. 4(a)(5)(C) and not a statute, it was not jurisdictional and could be forfeited. Id.
Since Hamer, the Seventh Circuit has recognized that “Rule 4(a) is not jurisdictional, but it is
a mandatory claim-processing rule.” [Emphasis in original.] Vergara v. City of Chicago, 939 F.3d
882, 885 (7th Cir. 2019), citing Walker v. Weatherspoon, 900 F.3d 354, 356 (7th Cir. 2018). This
means that the rule “must be enforced” if it is “properly invoked.” Vergara, supra, 939 F.3d at 885,
quoting Hamer, supra, 138 S.Ct. at 17. In Vergara, the Seventh Circuit agreed that the notice of
appeal was “woefully late” and “clearly untimely,” a consequence of the lapse of time between the
dismissal of the plaintiff’s claim in a minute order and the entry of a memorandum opinion and
Fed.R.Civ.P. 58 judgment nearly two years later. 939 F.3d at 884 – 885. But the court held that the
appellees had forfeited their objection by failing to raise it within 14 days after the appellant’s
docketing statement as required by Seventh Circuit Rule 3(c)(1). 939 F.3d at 885.
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Fed.R.App.P. 4(a)(7) was amended in 2002 to address a number of different issues that had
given rise to conflicts among various courts of appeals. The Advisory Committee Notes for the
2002 Amendments to Rule 4 state that Rule 4(a)(7) was amended to make clear that it “incorporates
the separate document requirement as it exists in” Fed.R.Civ.P. 58, which also was amended in
2002. See Advisory Committee Notes, 2002 Amendments, Subdivision (a)(7), Fed.R.App.P. 4.
Rule 4(a)(7) also was amended to add an ultimate time limit (approximately five months) to ensure
that parties will not be given an indefinite amount of time to appeal when a district court finally
decides a case but fails to set forth a judgment or order on a separate document in violation of
Fed.R.Civ.P. 58. Finally, the amendments to Fed.R.App.P. 4(a)(7) codified the Supreme Court’s
holding in Bankers Trust Co. v. Mallis, 435 U.S. 381, 55 L.Ed.2d 357, 98 S.Ct. 1117, 1121 (1978),
that the “parties to an appeal may waive the separate-judgment requirement of Rule 58.” The
decision to waive, however, belongs to the appellant. Advisory Committee Notes, 2002
Amendments, Subdivision (a)(7), Fed.R.App.P. 4. Fed.R.App.P. 4(a)(7) provides:
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):
(i) if Federal Rule of Civil Procedure 58(a) does not require a separate
document, when the judgment or order is entered in the civil docket under
Federal Rule of Civil Procedure 79(a); or
(ii) if Federal Rule of Civil Procedure 58(a) requires a separate document,
when the judgment or order is entered in the civil docket under Federal Rule
of Civil Procedure 79(a) and when the earlier of these events occurs:
• the judgment or order is set forth on a separate document, or
• 150 days have run from entry of the judgment or order in the civil docket
under Federal Rule of Civil Procedure 79(a).
(B) A failure to set forth a judgment or order on a separate document when
required by Federal Rule of Civil Procedure 58(a) does not affect the validity of
an appeal from that judgment or order.
As required by Fed.R.App.P. 4(a)(1), Rule 4(a)(4) extends the time for filing an appeal while
certain posttrial motions are pending if those motions were timely filed. See §12.81 above. Pursuant
to Fed.R.App.P. 4(a)(2), a notice of appeal filed after the district court renders an order or decision,
but before it is entered, is treated as if the notice had been filed “on the date of and after the entry.”
Fed.R.App.P. 4(a)(6) provides:
(6) Reopening the Time to File an Appeal. The district court may reopen the time to
file an appeal for a period of 14 days after the date when its order to reopen is entered,
but only if all the following conditions are satisfied:
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(A) the court finds that the moving party did not receive notice under Federal
Rule of Civil Procedure 77(d) of the entry of the judgment or order sought to be
appealed within 21 days after entry;
(B) the motion is filed within 180 days after the judgment or order is entered or
within 14 days after the moving party receives notice under Federal Rule of Civil
Procedure 77(d) of the entry, whichever is earlier; and
(C) the court finds that no party would be prejudiced.
In reality, Fed.R.App.P. 4(a)(6) applies only to a small number of cases — cases in which a
party was not notified of a judgment or order by either the clerk or another party within 21 days
after entry. Even in those limited cases, an appeal cannot be brought more than 180 days after entry,
regardless of the circumstances. The winning party can prevent Rule 4(a)(6) from ever coming into
play simply by serving notice of entry within 21 days. Alternatively, the winning party can always
trigger the 14-day deadline to move to reopen by serving belated notice. Advisory Committee
Notes, 2009 Amendments, Fed.R.App.P. 4.
If the United States, one of its agencies, or an officer or employee of the United States sued in
its official capacity is a party, the notice of appeal may be filed by any party “within 60 days after
entry of the judgment or order appealed from.” Fed.R.App.P. 4(a)(1)(B). See also 28 U.S.C.
§2107(b); Hope v. United States, 43 F.3d 1140, 1142 (7th Cir. 1994) (60-day period applies to
petition brought by federal prisoner pursuant to 28 U.S.C. §2255), cert. denied, 115 S.Ct. 2558
(1995); Diaz v. McAllen State Bank, 975 F.2d 1145, 1147 (5th Cir. 1992) (60-day period applied
when FDIC was appointed receiver of party). The 60-day provision has been found applicable even
in some cases in which the government is only nominally a party, such as in cases under the Miller
Act, ch. 642, 49 Stat. 793 (1935). See United States ex rel. Romero v. Douglas Construction Co.,
531 F.2d 478, 480 – 481 (10th Cir. 1976). The Seventh Circuit has not endorsed this view, however.
See In re Burlington Northern, Inc. Employment Practices Litigation, 810 F.2d 601, 606 (7th Cir.
1986) (60-day period does not apply if United States is only nominal defendant), cert. denied, 108
S.Ct. 82 (1987).
b. [12.97] Additional Appeals
If one party files a timely notice of appeal, any other party may file its notice of appeal within
14 days after the date when the first notice was filed or “within the time otherwise prescribed by
this Rule 4(a), whichever period ends later.” Fed.R.App.P. 4(a)(3). Thus, if a party files a notice of
appeal on the 30th day (in a case in which the government is not a party), any other party may file
a notice of appeal up to and including the 44th day after judgment. If, however, a party files a notice
of appeal on or before the 10th day, all other parties may wait until the 30th day to file their notices
of appeal, but no later. If two or more timely notices are filed, the 14 days run from the time the
first notice of appeal is filed. Id.
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4. [12.98] Identification of Counsel
Seventh Circuit Rule 3(d) provides that the attorney whose name appears on the docketing
statement or other document first filed by a party with the court will be deemed counsel of record,
and a separate appearance need not be filed. If the name of more than one attorney is shown, the
attorney who is counsel of record must be identified clearly. If no attorney is so identified, the court
will treat the first listed attorney as counsel of record. The court will send documents only to the
counsel of record for each party (there can be only one). The docketing statement or other document
must provide the post office address and telephone number of counsel of record. An attorney
representing a party who will not be filing a document must enter a separate notice of appearance
as counsel of record, indicating the name of the party represented. Record counsel may not
withdraw without consent of the court, unless another counsel of record is simultaneously
substituted.
Lead counsel (as well as counsel presenting oral argument) are required by Seventh Cir. Rule
46(a) to be admitted to practice before the Seventh Circuit. This must be accomplished within 30
days of the docketing of the appeal. Id. In order to be admitted to practice before the Seventh
Circuit, the attorney must be a member in good standing of the bar of either the Supreme Court, the
highest court of a state, or any court in the federal system (Fed.R.App.P. 46(a)(1)); make an
application in the form prescribed by Fed.R.App.P. 46(a)(2); and be sponsored by a member of the
Seventh Circuit bar (Fed.R.App.P. 46(a)(3)). There is a $196 admission fee — $15 pursuant to
Seventh Circuit Rule 46(b) and $181 pursuant to 28 U.S.C. §1913, as set forth in the Court of
Appeals
Miscellaneous
Fee
Schedule
(eff.
Oct.
19,
2019),
www.uscourts.gov/formsandfees/fees/courtofappealsmiscellaneousfeeschedule.aspx, which may
be waived for government attorneys or for a court-appointed attorney representing an indigent
party. A form of application for admission is available on the Seventh Circuit’s website,
www.ca7.uscourts.gov/forms/applctn.pdf.
Seventh Circuit Rule 26.1(a) requires that an attorney for a nongovernmental party or amicus
curiae and every private attorney representing a governmental party file a disclosure statement
(formerly called a certificate of interest). The statement must disclose the names of all law firms
whose partners or associates have appeared for the party or amicus in the case or are expected to
appear in the court of appeals as well as the corporate disclosure information required by
Fed.R.App.P. 26.1. Seventh Circuit Rule 26.1(b). The disclosure statement “must be filed no later
than 21 days after docketing the appeal, with a party’s first motion or response to an adversary’s
motion, or when directed by the court, whichever time is earliest.” Seventh Circuit Rule 26.1(c).
Counsel are under a duty to supplement their disclosure statements within 14 days of any change
in information required to be disclosed. Seventh Circuit Rule 26.1(d); Fed.R.App.P. 26.1(b). The
disclosure statement also must be included in each party’s brief. Seventh Circuit Rule 26.1(c). A
form to comply with the requirements of Seventh Circuit Rule 26.1 and Fed.R.App.P. 26.1 is
available on the Seventh Circuit’s website, www.ca7.uscourts.gov/forms/discstat.pdf.

ILLINOIS INSTITUTE FOR CONTINUING LEGAL EDUCATION

12 — 81

§12.99

FEDERAL CIVIL PRACTICE

5. [12.99] Form of Notice of Appeal
Form 1 in the Appendix of Forms to the Federal Rules of Appellate Procedure provides the
following sample notice of appeal to a court of appeals from a judgment or order of a district court.
United States District Court for the ____________
District of ____________
File Number ____________
A.B., Plaintiff
v.
C.D., Defendant

)
)
) Notice of Appeal
)
)

Notice is hereby given that [(here name all parties taking the appeal), (plaintiffs)
(defendants) in the above named case] hereby appeal to the United States Court of
Appeals for the ____________ Circuit (from the final judgment) (from an order
(describing it)) entered in this action on the _____ day of ____________, 201_.
(s) _______________________________
Attorney for _______________________
Address: __________________________
NOTE: As discussed in §12.95 above, the contents of the notice of appeal are prescribed by
Fed.R.App.P. 3(c)(1), which provides that the notice must (a) specify the parties taking the appeal;
(b) designate the judgment, order, or part thereof being appealed; and (c) name the court to which
the appeal is taken. See the rule for permissible ways of identifying appellants. A notice of appeal
should also include a certificate of service consistent with the procedures of the district court in
which the notice is filed.
6. Extensions of Time
a. [12.100] Motions Suspending Time for Filing Notice of Appeal
The usual 30-day period for filing a notice of appeal under Fed.R.App.P. 4(a)(1) is tolled by
the timely filing of certain posttrial motions in the district court. Fed.R.App.P. 4(a)(4)(A). See
§12.81 above. The time for appeal for all parties begins to run from entry of the district court’s
order disposing of the last such remaining motion. Id. Pursuant to 2016 amendments to Rule
4(a)(4)(A), such motions reset the time for appeal only when they are filed within the time set by
the Rules of Civil Procedure, not any extended or agreed-on deadline. See Advisory Committee
Notes, 2016 Amendments, Fed.R.App.P. 4.
A notice of appeal filed after the court announces or enters a judgment but before it disposes
of any of the motions listed in Rule 4(a)(4)(A) becomes effective following the disposition of the
last such remaining motion. Fed.R.App.P. 4(a)(4)(B)(i). A party who wants to appeal the
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disposition of the postjudgment motion or a judgment altered or amended on such a motion must
file a new notice of appeal or amend the original notice of appeal in compliance with Fed.R.App.P.
3(c) within the time prescribed by Rule 4(a), “measured from the entry of the order disposing of
the last such remaining motion.” Fed.R.App.P. 4(a)(4)(B)(ii).
Special care should be taken by the practitioner in this area. Counsel should note the danger of
not having filed any notice of appeal but instead having relied improvidently on a motion under
Fed.R.Civ.P. 59 (or Fed.R.Civ.P. 50(b) or Fed.R.Civ.P.52(b)) that itself was not timely filed.
Untimely motions under Fed.R.Civ.P. 59(e) do not extend the period for filing a notice of appeal,
even if the court or the parties have agreed to extend a deadline. Marane, Inc. v. McDonald’s Corp.,
755 F.2d 106, 110 (7th Cir. 1985), citing inter alia Browder v. Director, Department of Corrections
of Illinois, 434 U.S. 257, 54 L.Ed.2d 521, 98 S.Ct. 556 (1978); Advisory Committee Notes, 2016
Amendments, Fed.R.App.P. 4. The courts are unequivocal with respect to this requirement. See
§12.81 above. Note that Fed.R.Civ.P. 50, 52, and 59 and Fed.R.App.P. 4(a)(4) require that filing
occur within the 28-day period to affect the finality of the judgment and extend the time to appeal.
A district court has jurisdiction to rule on a motion under Fed.R.Civ.P. 60(b) even though a
notice of appeal has been filed. Chicago Downs Ass’n v. Chase, 944 F.2d 366 (7th Cir. 1991);
Egger v. Phillips, 710 F.2d 292 (7th Cir. 1983) (ruling on Rule 60(b) motion appealable), overruled
on other grounds, Feit v. Ward, 886 F.2d 848 (7th Cir.1989). But see Commonwealth of Puerto
Rico v. SS Zoe Colocotroni, 601 F.2d 39, 42 (1st Cir. 1979), cited with approval in Boyko v.
Anderson, 185 F.3d 672, 674 (7th Cir. 1999) (finding that district courts that are inclined to grant
relief under Fed.R.Civ.P. 60(b) should issue brief memorandum so stating so that movant in district
court may request that appellate court remand action to district court). See also Fed.R.Civ.P. 62.1
(providing instruction on how courts may proceed with timely filed motions, especially
Fed.R.Civ.P. 60(b) motions, while appeal is pending). Fed.R.App.P. 4(a)(4) includes, among
motions that extend the filing time for a notice of appeal, a Fed.R.Civ.P. 60 motion filed within 28
days after entry of judgment.
b. [12.101] Motion To Extend Time To File Notice of Appeal for “Excusable Neglect or
Good Cause”
Under Fed.R.App.P. 4(a)(5)(A), a district court may extend the time to file a notice of appeal
if two conditions are met. First, the party seeking the extension must file its motion within 30 days
after the time prescribed by Rule 4(a) expires. Second, the party must show either excusable neglect
or good cause. Because this showing is required by federal statute, it is a prerequisite to appellate
jurisdiction. Nestorovic v. Metropolitan Water Reclamation District of Greater Chicago, 926 F.3d
427, 428 (7th Cir. 2019) (per curiam), citing 28 U.S.C. §2107. Pursuant to Rule 4(a)(5)(A)(ii), a
motion for an extension may be granted on a showing of excusable neglect or good cause regardless
of whether the motion was filed before or during the 30 days after the time prescribed by Rule 4(a).
Prior to 2002, most courts of appeals had ruled that “excusable neglect” was the appropriate
standard in cases in which the motion was made after the time for filing the notice of appeal had
run, while “good cause” was the appropriate standard in cases in which the appellant sought an
extension of time before the expiration of the initial 30-day period. See, e.g., Pontarelli v. Stone,
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930 F.2d 104, 109 – 110 (1st Cir. 1991) (collecting cases), abrogated by Graphic Communications
International Union, Local 12-N v. Quebecor Printing Providence, Inc., 270 F.3d 1, 4 (1st Cir.
2001). Rule 4(a)(5)(A)(ii) was amended to bring it in harmony with Rule 4(b)(4) governing
criminal cases. Amendments to Rule 4 make it clear that a motion for an extension of time filed
prior to the expiration of the original deadline may be granted if the movant shows either excusable
neglect or good cause. Similarly, a motion for extension of time filed during the 30 days following
the expiration of the original deadline may be granted if the movant shows either excusable neglect
or good cause.
The Advisory Committee Notes, 2002 Amendments, Subdivision (a)(5)(A)(ii), Fed.R.App.P.
4, state:
The good cause and excusable neglect standards have “different domains.” Lorenzen
v. Employees Retirement Plan, 896 F.2d 228, 232 (7th Cir. 1990). They are not
interchangeable, and one is not inclusive of the other. . . . The good cause standard
applies in situations in which there is no fault — excusable or otherwise. In such
situations, the need for an extension is usually occasioned by something that is not
within the control of the movant.
See also Williams v. KFC National Management Co., 391 F.3d 411, 415 (2d Cir. 2004) (discussing
proper inquiry for good cause standard).
“The term ‘excusable neglect’ as used in Rule 4(a)(5) refers to the missing of a deadline as a
result of things such as misrepresentations by judicial officers, lost mail, and plausible
misinterpretations of ambiguous rules.” McCarty v. Astrue, 528 F.3d 541, 544 (7th Cir. 2008).
The standard for reviewing whether neglect was “excusable” is an equitable one,
taking into consideration relevant circumstances, including (1) the danger of
prejudice to the non-moving party; (2) the length of the delay and its impact on
judicial proceedings; (3) the reason for the delay (i.e., whether it was within the
reasonable control of the movant); and (4) whether the movant acted in good faith.
Id., citing Pioneer Investment Services Co. v. Brunswick Associates Limited Partnership,
507 U.S. 380, 123 L.Ed.2d 74, 113 S.Ct. 1489 (1993).
“[M]ere ignorance, of the law or rules,” is generally not sufficient. Redfield v. Continental Casualty
Corp., 818 F.2d 596, 602 (7th Cir. 1987), citing James Wm. Moore et al., MOORE’S FEDERAL
PRACTICE §204.13, pp. 4-94 to 4-97. “[A] ‘simple case of miscalculation’ regarding deadlines is
not a sufficient reason to extend time . . . and judges do not have ‘carte blanche’ authority to allow
untimely appeals.” [Citation omitted.] Marquez v. Mineta, 424 F.3d 539, 541 (7th Cir. 2005). See
also Halicki v. Louisiana Casino Cruises, Inc., 151 F.3d 465, 470 (5th Cir. 1998) (mistaken
assumption that Fed.R.Civ.P. 6(e) adds three days to period in which to file motion under
Fed.R.Civ.P. 59(e) did not amount to excusable neglect). The Seventh Circuit appears to hold
experienced counsel to a higher standard than less experienced ones. Compare McCarty, supra,
528 F.3d at 544 (“Although the federal rules are complex, experienced federal litigators ought to
be held strictly to them.”), with United States v. Brown, 133 F.3d 993, 997 (7th Cir. 1998) (“[W]e
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consider the relative inexperience of [appellant’s] attorney. ‘The federal rules are complex — a
minefield for lawyers not experienced in federal practice.’ ”), quoting Prizevoits v. Indiana Bell
Telephone Co., 76 F.3d 132, 133 (7th Cir. 1996).
“Great deference” is given to a district court’s finding of excusable neglect, and the court of
appeals should not reverse absent a clear abuse of discretion. Redfield, supra, 818 F.2d at 601 –
602. The court of appeals, however, is not bound to accept a district court’s finding of excusable
neglect if it finds no reasonable excuse in the record for the appellant’s neglect. See Prizevoits,
supra, 76 F.3d at 133 – 134 (no excusable neglect when appellant failed to file timely notice of
appeal because she was waiting for district court’s decision on motion for additional time to move
under Fed.R.Civ.P. 59(e)). It is an abuse of discretion for a district court to make a finding of good
cause or excusable neglect if there is no evidence in the record to support such a finding. Nestorovic,
supra, 926 F.3d at 429 – 430, citing James v. Eli, 889 F.3d 320, 328 (7th Cir. 2018), United States
v. Smith, 860 F.3d 508, 516 (7th Cir. 2017). The Seventh Circuit “will sometimes remand a case
for the district court to explain its rationale, but when ‘the absence of excuse is so total . . . that it
would be an abuse of discretion for the judge to extend the time for appeal,’ the proper course is to
dismiss the appeal as untimely.” 926 F.3d at 432, quoting Sherman v. Quinn, 668 F.3d 421, 425
(7th Cir. 2012).
7. [12.102] Cross-Appeals
A judgment may be defended by the appellee on any grounds consistent with the record without
the filing of a cross-appeal. The appellee may even rely on grounds that were ignored or rejected
by the district court. Massachusetts Mutual Life Insurance Co. v. Ludwig, 426 U.S. 479, 48 L.Ed.2d
784, 96 S.Ct. 2158 (1976) (per curiam); Rose Acre Farms, Inc. v. Madigan, 956 F.2d 670 (7th Cir.),
cert. denied, 113 S.Ct. 68 (1992). See also Richardson v. Koch Law Firm, P.C., 768 F.3d 732, 734
(7th Cir. 2014) (“A prevailing party is entitled to defend its judgment on any ground preserved in
the district court.”); Gienapp v. Harbor Crest, 756 F.3d 527, 530 (7th Cir. 2014) (same). If,
however, the party wishes to alter the judgment, a cross-appeal must be filed. Massachusetts Mutual
Life, supra, 96 S.Ct. at 2159. See also §12.97 above on the time for cross-appeals. The purpose of
the cross-appeal may be to enlarge the appellee’s rights under the judgment, to lessen the other
parties’ rights, or even to correct an error in the judgment. See El Paso Natural Gas Co. v. Neztsosie,
526 U.S. 473, 143 L.Ed.2d 635, 119 S.Ct. 1430, 1434 – 1436 (1999); Sellers v. United States, 902
F.2d 598, 603 (7th Cir. 1990); Jordan v. Duff & Phelps, Inc., 815 F.2d 429, 439 (7th Cir. 1987)
(observing that “[u]nless a party requests the alteration of the judgment in its favor, it should not
file a notice of appeal”), cert. dismissed, 108 S.Ct. 1067 (1988). See also Mercer v. Magnant, 40
F.3d 893, 897 (7th Cir. 1994) (review of district court’s refusal to grant additional relief required
cross-appeal). A party must file a timely notice of cross-appeal in order to challenge a judgment or
order, despite the fact that a portion of the judgment or order may be appealed by another party. In
El Paso Natural Gas, supra, the Supreme Court held that the court of appeals had erred in reversing
a preliminary injunction that had not been appealed formally by either party. With respect to the
respondents’ failure to cross-appeal, the Court stated:
We have repeatedly affirmed two linked principles governing the consequences of an
appellee’s failure to cross-appeal. Absent a cross-appeal, an appellee may “urge in
support of a decree any matter appearing in the record, although his argument may
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involve an attack upon the reasoning of the lower court,” but may not “attack the
decree with a view either to enlarging his own rights thereunder or of lessening the
rights of his adversary.” 119 S.Ct. at 1434 – 1435, quoting United States v. American Ry.
Express Co., 265 U.S. 425, 68 L.Ed. 1087, 44 S.Ct. 560, 564 (1924).
As a general rule, separate appeals (appeals that are neither the first appeal nor a cross-appeal) are
subject to the same rules as cross-appeals. 20 MOORE’S FEDERAL PRACTICE §304.11[3][c].
Fed.R.App.P. 28.1, which concerns cross-appeals, was added in 2005. Rule 28.1 addresses the
designation of the appellant, as well as briefing in cases involving cross-appeals. Rule 28.1 provides
in part:
(a) Applicability. This rule applies to a case in which a cross-appeal is filed. . . .
(b) Designation of Appellant. The party who files a notice of appeal first is the
appellant for the purposes of this rule and Rules 30 and 34. If notices are filed on the
same day, the plaintiff in the proceeding below is the appellant. These designations
may be modified by the parties’ agreement or by court order.
The remainder of Rule 28.1 addresses the requirements for briefs in cases with cross-appeals.
8. [12.103] Effect of Notice of Appeal on District Court’s Jurisdiction
The notice of appeal must be timely and sufficient under Fed.R.App.P. 4 before jurisdiction
will be transferred to the court of appeals. See Lewis v. Alexander, 987 F.2d 392, 394 (6th Cir.
1993) (district court retains jurisdiction when filing was untimely); McMath v. City of Gary,
Indiana, 976 F.2d 1026, 1031 (7th Cir. 1992) (baseless notice of appeal does not divest district
court of its jurisdiction).
The filing of a notice of appeal “confers jurisdiction on the court of appeals and divests the
district court of its control over those aspects of the case involved in the appeal.” Price v. Dunn,
___ U.S. ___, 204 L.Ed.2d 238, 139 S.Ct. 1533, 1537 (2019), quoting Griggs v. Provident
Consumer Discount Co., 459 U.S. 56, 74 L.Ed.2d 225, 103 S.Ct. 400, 402 (1982) (per curiam);
United States v. Brown, 732 F.3d 781, 787 (7th Cir. 2013), quoting Griggs, supra, 103 S.Ct. at 402.
Thereafter, the district court generally has no power to modify its judgment without the express
permission of the court of appeals. May v. Sheahan, 226 F.3d 876, 879 – 881 (7th Cir. 2000)
(interlocutory appeal from order denying motion to dismiss complaint divests district court of its
authority to accept amended complaint while appeal is pending). See also Aaron v. Mahl, 550 F.3d
659, 667 (7th Cir. 2008) (citing May but finding issue of whether jurisdiction was divested from
district court was mooted by Seventh Circuit’s ruling). This rule is meant to prevent duplication of
effort and confusion that would be created if two courts simultaneously exercised jurisdiction. One
court must be in charge of the case. Apostol v. Gallion, 870 F.2d 1335, 1337 (7th Cir. 1989).
The above principle has its exceptions, however. The district court can still exercise authority
over questions not presented by the appeal. See Union Oil Company of California v. Leavell, 220
F.3d 562, 565 – 566 (7th Cir. 2000) (emphasizing that notice of appeal divests trial court of control
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over aspects involved in appeal — but not other aspects of litigation). It also can take steps that do
not present risks of duplicative actions. See Wilson v. O’Leary, 895 F.2d 378 (7th Cir. 1990). The
Seventh Circuit in Wilson gave the following examples: (a) if the court of appeals is considering
an appeal from a “collateral order,” the district court can proceed to the merits of the case; and (b)
if the merits of the case are on appeal, the district court may award costs and attorneys’ fees. 895
F.2d at 382. A district court still may retain jurisdiction to enforce its own orders. See Union Oil,
supra, 220 F.3d at 565 (“A notice of appeal does not stay enforcement of a district court’s order.”);
Blue Cross & Blue Shield Ass’n v. American Express Co., 467 F.3d 634, 639 (7th Cir. 2006).
The 2009 amendments to the federal rules formalize procedures for coordinating the actions of
the district and circuit courts when a party makes a timely motion for relief in the district court that
the district court lacks authority to grant because of a pending appeal, such as a Fed.R.Civ.P. 60(b)
motion filed more than 28 days after entry of judgment. Fed.R.Civ.P. 62.1; Fed.R.App.P. 12.1.
Although the district court may always defer ruling or deny such a motion, Fed.R.Civ.P. 62.1(a)(3)
authorizes the district court to make an “indicative ruling” stating either that “it would grant the
motion if the court of appeals remands for that purpose or that the motion raises a substantial issue.”
The movant then is required to notify the circuit clerk of the indicative ruling promptly.
Fed.R.Civ.P. 62.1(b); Fed.R.App.P. 12.1(a). See, e.g., LAJIM, LLC v. General Electric Co., 917
F.3d 933, 939 (7th Cir. 2019).
Upon being advised of an indicative ruling, the court of appeals “may remand for further
proceedings but retains jurisdiction unless it expressly dismisses the appeal.” Fed.R.App.P. 12.1(b).
On remand, the district court may decide the motion. Fed.R.Civ.P. 62.1(c). The district court,
however, is not bound to grant the motion and on further proceedings may decide that the motion
should be denied. Advisory Committee Notes, 2009 Adoption, Fed.R.Civ.P. 62.1.
The other side of the jurisdictional journey was discussed by the Seventh Circuit in Kusay v.
United States, 62 F.3d 192, 194 (7th Cir. 1995), in which the court stated: “Just as the notice of
appeal transfers jurisdiction to the court of appeals, so the mandate returns it to the district court.
Until the mandate issues, the case is ‘in’ the court of appeals, and any action by the district court is
a nullity.”
After the filing of a notice of appeal, the district court may order that the clerk of the district
court temporarily retain the record for use by the parties in preparing the appeal (Fed.R.App.P.
11(c)); correct mistakes in the record before docketing the appeal (Fed.R.Civ.P. 60(a)); dismiss the
appeal before docketing (Fed.R.App.P. 42(a)); or suspend, modify, restore, or grant an injunction
during the pendency of an appeal from either an interlocutory or a final judgment granting, denying,
or dissolving an injunction (Fed.R.Civ.P. 62(c)). The filing of a notice of appeal immediately after
the entry of a judgment will not deprive the district court of jurisdiction to entertain the postdecisional motions that may be filed by another party. See Elgen Manufacturing Corp. v.
Ventfabrics, Inc., 314 F.2d 440, 444 – 445 (7th Cir. 1963). See also the discussion of posttrial
motions in §§12.80 – 12.92 above. The Supreme Court’s decision in this area is Griggs, supra.
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B. Docketing Statement
1. [12.104] Filing the Docketing Statement
Seventh Circuit Rule 3(c)(1) requires the appellant to serve a docketing statement on all parties.
The docketing statement may be filed either with the clerk of the district court at the time of the
filing of the notice of appeal or with the clerk of the court of appeals within seven days of filing the
notice of appeal. Id. If filed with the district clerk, the filing must comply with the district court’s
filing requirements, including applicable electronic filing requirements. See §12.94 above. If the
docketing statement is filed with the circuit clerk, it must comply with the requirement of
Fed.R.App.P. 25. As of May 2011, all documents filed by counsel must be filed electronically in
native PDF format (i.e., “[e]lectronically converted PDF documents created directly from word
processing documents”). See the Seventh Circuit’s ELECTRONIC CASE FILING USER
MANUAL, p. 5 (March 2015 edition), which includes complete instructions and procedures for
electronic filing in the Seventh Circuit and is available on the court’s website at
www.ca7.uscourts.gov/ecf/ecf_users_manual.pdf.
2. [12.105] Contents of the Docketing Statement
The docketing statement must comply with the requirements of Seventh Circuit Rule 28(a).
Seventh Circuit Rule 3(c)(1). Seventh Circuit Rule 28(a) sets out detailed requirements for
jurisdictional statements describing both the subject-matter jurisdiction of the district court and the
appellate jurisdiction of the court of appeals. Counsel must exercise particular care in complying
with these requirements, which are intended to assist the court in ensuring that, as federal courts,
the district and circuit courts stay within the bounds of their limited jurisdiction. See Smoot v.
Mazda Motors of America, Inc., 469 F.3d 675, 677 – 678 (7th Cir. 2006) (noting that court has
“been plagued by the carelessness of a number of the lawyers practicing before the courts of this
circuit with regard to the required contents of jurisdictional statements” and directing counsel to
show cause why they should not be sanctioned for inaccurate jurisdictional statements). Seventh
Circuit Rule 3(c)(1) also requires the docketing statement to identify any prior or related appellate
proceedings in the case by caption and number. Failure to file the docketing statement within 14
days of the notice will result in a $100 fine on counsel; failure to file the docketing statement within
28 days of the filing of the notice will be treated as abandonment of the appeal, resulting in its
dismissal. Seventh Circuit Rule 3(c)(2).
C. [12.106] Appeal Bonds
An appellant in a civil case may be required by the district court to post a bond or other form
of security to ensure payment of costs on appeal. Fed.R.App.P. 7. Cost bonds may be posted either
by the deposit of cash, government obligations, or the bond of a corporate surety who holds a
certificate of authority from the Secretary of the Treasury or by the meeting of certain prescribed
requirements by an individual. A cost bond should be distinguished from a bond used to stay
execution or enforcement of a judgment pending appeal. See Fed.R.Civ.P. 62(b). Because a notice
of appeal does not stay enforcement of the judgment during an appeal, a bond or other security is
typically required as a condition of a stay by the court.
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1. [12.107] Cost Bond
A cost bond is not automatically required to be filed together with the notice of appeal. The
district court in its discretion decides whether a cost bond is required, as well as its amount.
Fed.R.App.P. 7.
A cost bond provides the appellee with a measure of security concerning the payment of costs
that may be awarded to it under the provisions of Fed.R.App.P. 39 and 28 U.S.C. §1920. Certain
costs on appeal are taxable in the district court, including the cost of the preparation and
transmission of the record, the cost of the reporter’s transcript if necessary for the determination of
the appeal, the cost of premiums paid for a bond or other security to preserve rights pending an
appeal, and the fee for filing the notice of appeal. Fed.R.App.P. 39(e). There is disagreement among
various courts on the issue of whether costs under Fed.R.App.P. 7 include anticipated attorneys’
fees. Compare Adsani v. Miller, 139 F.3d 67, 74 – 75 (2d Cir. 1998) (appeal bond may include
amount to cover anticipated attorneys’ fees on appeal if statute authorizes recovery of these fees by
prevailing party), with In re American President Lines, Inc., 779 F.2d 714, 716, 719 (D.C.Cir. 1985)
(attorneys’ fees not among expenses described as costs within meaning of Rule 7). The Seventh
Circuit has not addressed this issue, although an opinion from the Northern District of Illinois holds
that attorneys’ fees are not included in costs for purposes of Rule 7. Littlefield v. Mack, 134 F.R.D.
234, 235 (N.D.Ill. 1991).
a. [12.108] Sample Form of Cash Deposit Cost Bond
[caption]
COST BOND ON APPEAL
____________, appellant, herewith deposits with the Clerk of the United States District
Court for the ____________ District of Illinois, ____________ Division, the sum of
$____________ in cash as and for the bond for costs on appeal to the United States Court of
Appeals for the Seventh Circuit, from the judgment entered in this action on ____________,
20__, to secure the payment of costs if the appeal is dismissed or if the judgment is affirmed
or the payment of such costs as the Court of Appeals may award if the judgment is modified.
I, ____________, whose address ____________, ____________, Illinois, state that I am the
owner of this cash deposit, which is to be returned to me at the above address upon
exoneration of this bond.
Dated: ____________, 20__,

______________________________________
[typed name]

Subscribed and sworn
before me this _____day
of ____________, 20__.
_____________________________________
Notary Public
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I hereby approve the foregoing.
Dated: ____________, 20__

______________________________________
Clerk of the United States District
Court for the ____________ District
of Illinois, ____________ Division
By: _________________________________
Deputy Clerk

b. [12.109] Sample Form of Cost Bond with Corporate Surety
[caption]
COST BOND ON APPEAL
We, ____________, as principal, and ____________, a corporation incorporated under
the laws of the State of ____________ and authorized to do business as a surety in the State
of Illinois, as surety, jointly and severally promise to pay ____________, for the benefit of
whoever is concerned, a sum not exceeding $____________ in lawful money of the United
States for the costs on appeal to the United States Court of Appeals for the Seventh Circuit,
from the judgment in this action entered on ____________, 20__, if the appeal is dismissed or
the judgment affirmed or, if the judgment is modified, for the costs that the Court of Appeals
may award.
____________, surety herein, whose address is ____________, ____________, Illinois,
hereby consents that in the case of default or contumacy on the part of the principal or it as
surety, the Court, upon at least ten days’ notice at the above address, may proceed summarily
and render judgment in favor of ____________ and against it, in accordance with its
obligation and award execution thereon.
Dated: ____________, 20__,

____________________________________
[typed name]
Principal

NOTE: Pursuant to Fed.R.App.P. 8(b), each surety submits to the jurisdiction of the district court
and irrevocably appoints the clerk of the district court as its agent on whom any papers affecting
its liability on the bond may be served. The surety’s liability on the bond may be enforced by
motion without the need for an independent action, but the clerk must mail all such motions and
notices to the surety.
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2. Bond or Other Security
a. [12.110] Appeals from Money Judgments
An appeal does not automatically stay a district court judgment. BASF Corp. v. Old World
Trading Co., 979 F.2d 615, 616 (7th Cir. 1992) (appellant must request stay or be subject to possible
execution of judgment). An appealing party is entitled to a stay as a matter of right, however, if a
bond or other security is filed with the district court. Id.; Fed.R.Civ.P. 62(b). The purpose of a bond
or security following a judgment is to preserve the status quo while protecting the nonappealing
party’s rights pending appeal. Prudential Insurance Company of America v. Boyd, 781 F.2d 1494,
1498 (11th Cir. 1986); Duplitronics, Inc. v. Concept Design Electronics & Manufacturing, Inc. (In
re Duplitronics, Inc.), 183 B.R. 1010 (Bankr. N.D.Ill. 1995).
The amount of the bond should be large enough to ensure satisfaction of the judgment if
affirmed, as well as the appellee’s costs on appeal, interest on the judgment, and any other
recoverable damages. See BASF Corp., supra. N.D.Ill. Local Rule 62.1 provides that the bond
“shall be in the amount of the judgment plus one year’s interest at the rate provided in 28 U.S.C.
§1961, plus $500 to cover costs.” The parties are free to request a higher or lower amount. If the
bond is secured in accordance with N.D.Ill. Local Rule 65.1, the bond may be approved by the
clerk without an order of court provided that the amount of the bond has been fixed by a judge,
court rule, or statute. See N.D.Ill. Local Rule 65.2. Upon approval, the bond is filed with the clerk,
and copies of it, with notice of filing, should be served on all parties.
Under certain limited circumstances, courts have allowed a party to post a bond for less than
the full judgment amount or allowed alternative forms of security. See, e.g., Olympia Equipment
Leasing Co. v. Western Union Telegraph Co., 786 F.2d 794, 796 (7th Cir. 1986) (bond consisting
of cash, accounts receivable, and securities approved). In addition, the court has the discretion to
waive the bond requirement entirely. Id. The Seventh Circuit has approved such a waiver when the
appealing party has recognized assets sufficient to allow it to make payment quickly in the event
of a loss on appeal (Dillon v. City of Chicago, 866 F.2d 902 (7th Cir. 1988)) or when the amount
of the requisite bond would jeopardize other creditors of the appellant (Olympia Equipment, supra
($36 million judgment at issue)). In In re Carlson, 224 F.3d 716, 718 – 719 (7th Cir. 2000), the
Seventh Circuit dismissed the appeal for lack of jurisdiction, holding that the district court’s refusal
to grant a stay pending appeal unless the debtor posted a bond did not fall within the collateralorder doctrine. The court also held that a waiver of the bond requirement was not warranted under
the circumstances.
Under Fed.R.App.P. 8(a), an application for approval of a bond or other security ordinarily
must be made in the first instance in the district court. If the application is denied, a motion for
approval of the bond or security may be made to the court of appeals or a judge thereof, but the
motion must show that application to the district court has been made and denied or that it is not
practicable to make the application there.
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b. [12.111] Sample Form of Money Judgment Bond
NOTE: As in the case of cost bonds, approved corporate sureties often will have their own printed
form of bond that may be used if it meets all of the requirements of Fed.R.Civ.P. 62. The following
is a sample form of bond:
[caption]
BOND
____________, above named, having appealed to the Court of Appeals for the Seventh
Circuit from the judgment in this action entered on ____________, 20__, awarding to
____________ the sum of $____________ and costs in the amount of $____________, and
desiring that execution of that judgment be stayed pending appeal.
We, ____________, as principal, and ____________, a corporation incorporated under
the laws of the State of ____________ and authorized to do business as a surety in the State
of Illinois, as surety, jointly and severally promise that ____________ will pay (1) the
judgment appealed from in full, together with costs, interest, and damages for delay, if that
judgment is affirmed or this appeal is dismissed; or (2) if the judgment is modified, the
amount, together with costs, interest, and any other damages, awarded by the appellate court.
Dated____________, 20__,

____________________________________
[typed name]
Principal
____________________________________
[name of surety company]
By: ________________________________
Surety

[acknowledgment of attorney in fact or agent]
D. [12.112] Preparing and Transmitting the Record to the Court of Appeals
Fed.R.App.P. 10(a) provides that the following items constitute the record on appeal: (1) the
original papers and exhibits filed in the district court; (2) the transcript of proceedings, if any; and
(3) a certified copy of the docket entries prepared by the district clerk. Literally read, the only test
of whether a paper is part of the record on appeal is whether it was filed with the district court.
Fed.R.App.P. 11 describes the duties of the appellant, the reporter, and the district clerk in
forwarding the record. Fed.R.App.P. 11(a) provides that it is the appellant’s duty to “comply with
[Fed.R.App.P.] 10(b) and . . . do whatever else is necessary to enable the clerk to assemble and
forward the record.” Under Fed.R.App.P. 11(b)(2), the clerk of the district court is responsible for
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transmitting the record when it is complete to the clerk of the court of appeals. While it is the clerk’s
duty to transmit, it is still the appellant’s case that may languish as a result of neglect and delay.
Therefore, the appellant should not ignore any circumstances that might delay transmission of the
record.
Seventh Circuit Rule 10(a)(1) requires the district court, within 14 days of the filing of a notice
of appeal, to ensure that its docket is complete and made available electronically to the court of
appeals. The district court clerk must “prepare and hold any confidential record or exhibit not
available electronically on the district court docket” and transmit such materials to the court of
appeals upon that court’s request. Seventh Circuit Rule 10(a)(2). Within 21 days of filing the notice
of appeal, counsel must ensure that all electronic and nonelectronic documents necessary for review
on appeal are on the district court docket. Seventh Circuit Rule 10(a)(3). The rule does not explicitly
say which party’s counsel is obligated to do so, but the statement that it must be done within 21
days “of filing the notice of appeal” suggests that it is the appellant’s counsel who is so obligated.
Fed.R.App.P. 10(b)(1) provides that, within 14 days after the later of the filing of the notice of
appeal or the entry of an order disposing of the last timely remaining motion of a type specified in
Fed.R.App.P. 4(a)(4)(A), the appellant must
(A) order from the reporter a transcript of such parts of the proceedings not already
on file as the appellant considers necessary, subject to a local rule of the court of
appeals and with the following qualifications:
(i) the order must be in writing;
(ii) if the cost of the transcript is to be paid by the United States under the
Criminal Justice Act, the order must so state; and
(iii) the appellant must, within the same period, file a copy of the order with the
district clerk; or
(B) file a certificate stating that no transcript will be ordered.
Seventh Circuit Rule 10(c) requires that a certain form, the Seventh Circuit Transcript Information
Sheet, www.ca7.uscourts.gov/forms/trans_info_sheet.pdf, be used to order the transcript or certify
that none will be ordered.
Fed.R.App.P. 10(b)(2) provides that if the appellant intends to argue that a finding or
conclusion is unsupported by or contrary to the evidence, “the appellant must include in the record
a transcript of all evidence relevant to that finding or conclusion.” “An appellant seeking review of
his case has the burden of providing to a court a record that is sufficient to permit meaningful
review.” McClendon v. Indiana Sugars, Inc., 108 F.3d 789, 795 (7th Cir. 1997) (noting that
evidence not proffered to district court in accordance with its local rules is not part of record). See
also Hotaling v. Chubb Sovereign Life Insurance Co., 241 F.3d 572, 581 (7th Cir. 2001) (failure to
file trial transcript will result in forfeiture of any argument that district court’s findings were
unsupported by evidentiary record); Gramercy Mills, Inc. v. Wolens, 63 F.3d 569, 574 (7th Cir.
1995) (failure to include trial transcript grounds for forfeiture of claim).
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One court of appeals has reinforced the need for a party, even one not represented by counsel,
to follow the procedural requirements concerning the record. In Loren v. Sasser, 309 F.3d 1296,
1304 (11th Cir. 2002), the Eleventh Circuit joined the Fifth and Ninth Circuits in holding that even
pro se appellants must comply with Fed.R.App.P. 10(b) and include trial transcripts with their
submissions to the court.
As an alternative to forfeiture, the Seventh Circuit has allowed parties to supplement the record
pursuant to Fed.R.App.P. 10(e), but this alternative is rarely applied and generally will not be
permitted when a party has had ample opportunity to correct a deficient record. Morisch v. United
States, 653 F.3d 522, 529 (7th Cir. 2011).
After the order for a transcript is received by the court reporter, receipt is noted on the foot of
the order. The reporter also must note the date of expected completion of the transcript. The
endorsed order then is sent by the reporter to the clerk of the court of appeals. Fed.R.App.P.
11(b)(1)(A). It is the responsibility of the reporter to secure an extension of time from the clerk of
the court of appeals if the transcript cannot be completed within 30 days of receipt of the order.
Fed.R.App.P. 11(b)(1)(B).

VIII. STAYING THE JUDGMENT PENDING APPEAL
A. [12.113] Judgment Adverse to Plaintiff
If the only relief sought was a money judgment and the final decision is adverse to the plaintiff,
there is no need for a stay. In these cases, whether the plaintiff needs to file a cost bond with its
notice of appeal is in the discretion of the district judge. If, however, the plaintiff sought injunctive
relief that was denied and an appeal is contemplated, a stay may be required. Absent a stay, when
an injunction is denied, the defendant is free to take the action the plaintiff sought to enjoin. “It is
well settled that ‘[i]f an event occurs while an appeal is pending that renders it impossible for an
appellate court to grant any relief or renders a decision unnecessary, the appeal will be dismissed
as moot.’ ” In re Memorial Estates, Inc., 950 F.2d 1364, 1368 (7th Cir. 1991), cert. denied, 112
S.Ct. 2969 (1992), quoting Federal Deposit Insurance Corp. v. Meyer, 781 F.2d 1260, 1264 (7th
Cir. 1986). See also Duncan v. Farm Credit Bank of St. Louis, 940 F.2d 1099 (7th Cir. 1991)
(dismissing appeal as moot because case or controversy requirement of Article III of U.S.
Constitution was missing). Therefore, as a practical matter, the plaintiff may need to seek an order
from the trial court under Fed.R.Civ.P. 62(d) to “suspend, modify, restore, or grant an injunction
on terms for bond or other terms that secure the opposing party’s rights.” See Duncan, supra, 940
F.2d at 1103 (citing earlier version of Rule 62).
Although Rule 62(a) provides for an automatic stay for 30 days after the entry of judgment,
this stay does not apply to an injunction or to a judgment or order that directs an accounting in an
action for patent infringement. Fed.R.Civ.P. 62(c)(1), 62(c)(2). Therefore, a motion to stay pending
appeal may need to be made as soon as the trial court has acted on either such claim. See Duncan,
supra, 940 F.2d at 1103.
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B. Adverse Money Judgment
1. [12.114] Stay Pending Posttrial Motion
In 2018, Fed.R.Civ.P. 62(a) was amended to provide that “execution on a judgment and
proceedings to enforce it are stayed for 30 days after its entry, unless the court orders otherwise.”
The 2018 amendment extended the length of the automatic stay from 14 days, so as to correspond
to the entire 28-day period for motions under Fed.R.Civ.P. 50, 52, and 59, all of which extend the
deadline for appeal. This 30-day automatic stay precludes a party from taking any action to enforce
a judgment within that period and permits the party against whom judgment has been entered to
determine a course of action. The filing of a posttrial motion does not extend the automatic stay or
bar execution on the judgment.
The amended Rule 62(b) provides that “a party may obtain a stay by providing a bond or other
security” at any time after judgment is entered. “The stay takes effect when the court approves the
bond or other security and remains in effect for the time specified in the bond or other security.”
Id.
As amended, Rule 62(a) expressly authorizes the court to dissolve the automatic stay or
supersede it by a court-ordered stay. “One reason for dissolving the automatic stay may be a risk
that the judgment debtor’s assets will be dissipated. Similarly, it may be important to allow
immediate enforcement of a judgment that does not involve a payment of money.” Committee
Notes on Rules, 2018 Amendments, Fed.R.Civ.P. 62.
2. [12.115] Need for Bond or Other Security
If the party against whom a money judgment has been entered does not file a posttrial motion
but intends to appeal, the party must be aware that execution and enforcement may be instituted 30
days after the judgment is entered. Fed.R.Civ.P. 62(a). While it is common practice for the parties’
counsel to forgo enforcement proceedings if they know an appeal will be taken and a bond or other
security will be posted when the notice of appeal is filed, there is no requirement that they do so.
Thus, while the appellant has 30 days to file a notice of appeal, the appellant may have to file a
notice and obtain approval of a bond or other security within that same period to protect himself or
herself. Id. See also Fed.R.Civ.P. 62(b) (staying enforcement of judgment if bond or other security
is posted). If this action is not taken, execution or other proceedings for enforcement may be
commenced on the 31st day, and rights may be secured by the adverse party that cannot be
dislodged by a subsequent stay. The stay is not retroactive and does not invalidate prior
proceedings. See §§12.110 and 12.111 above for a discussion of the requisite amount and form of
a bond or security.
Even when the court of appeals sets the amount of the bond or security, whether for an
injunction or a money judgment, the bond or security must be filed in the district court. The court
of appeals does not have the registry account facilities that are available to district courts, and the
practice is to have the district courts handle all bond and security matters.
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C. [12.116] Stays in Cases Involving Injunctive Relief
An application for an order staying, suspending, modifying, restoring, or granting an injunction
during the pendency of an appeal ordinarily must be made in the first instance to the district court.
Fed.R.App.P. 8(a)(1)(C). This rule applies even when a notice of appeal has been filed or the appeal
has been docketed in the court of appeals. Because of its familiarity with the case, the district court
can best determine whether the stay or modification should be granted and, if granted, determine
the amount of any bond necessary to protect the rights of the party who prevailed. This relief may
be granted pending an appeal on such terms as to bond or otherwise as the trial court considers
proper for the protection of the rights of the adverse party. Fed.R.Civ.P. 62(c). While the district
court can enter an order to preserve the status quo of the parties pending appeal, Rule 62 does not
provide the power to dissolve an injunction. See Coastal Corp. v. Texas Eastern Corp., 869 F.2d
817, 820 (5th Cir. 1989).
If the requested relief from an injunction pending appeal is not granted by the district court,
then application may be made to the court of appeals. Application to the court of appeals is made
by motion, which should set forth the circumstances entitling the movant to relief. In order to
present such a motion, if the appeal has not already been docketed, a short record must be prepared
and transmitted to the clerk of the court of appeals, and an appeal must be docketed. Fed.R.App.P.
8(a)(2). The motion and any exhibits thereto should then be filed with the court of appeals and
served on the other parties. These motions may be acted on by a single judge (Fed.R.App.P.
8(a)(2)(D)), or they may be reviewed by a full panel of judges (Fed.R.App.P. 27(c)). The court of
appeals, just like the district court, may condition the grant of a stay on the posting of a bond.
Fed.R.App.P. 8(a)(2)(E).
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I. INTRODUCTION
A. [13.1] Scope of Chapter
Class action lawsuits filed in the federal courts are governed by Federal Rule of Civil Procedure
23. This chapter analyzes and reviews the practices and caselaw relating to Rule 23 class actions,
particularly within the Seventh Circuit. It also addresses the Class Action Fairness Act of 2005
(CAFA), Pub.L. No. 109-2, 119 Stat. 4, which significantly altered the jurisdictional and removal
rules relating to federal class actions and the requirements for class action settlements.
B. [13.2] Purposes of Class Action Lawsuits
A class action is a representative action brought on behalf of a group of persons who are
similarly situated. Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 759 (7th Cir. 2014). The
certification of a class is “an exception to the usual rule that litigation is conducted by and on behalf
of the individual named parties only.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 180 L.Ed.2d
374, 131 S.Ct. 2541, 2550 (2011), quoting Califano v. Yamasaki, 442 U.S. 682, 61 L.Ed.2d 176,
99 S.Ct. 2545, 2557 (1979). A principal purpose of the class action procedure is to advance “the
efficiency and economy of litigation.” China Agritech, Inc. v. Resh, ___ U.S. ___, 201 L.Ed.2d
123, 138 S.Ct. 1800, 1806 (2018), quoting American Pipe & Construction Co. v. State of Utah, 414
U.S. 538, 38 L.Ed.2d 713, 94 S.Ct. 756, 766 (1974). See also Andrews v. Chevy Chase Bank, 545
F.3d 570, 577 (7th Cir. 2008) (“primary purposes of the class-action mechanism” are “judicial
economy and efficiency”). A class action promotes judicial economy by avoiding a multiplicity of
redundant lawsuits involving largely the same factual and legal issues. See Mezyk v. U.S. Bank
Pension Plan, No. 3:09-CV-384-JPG, 2011 WL 601653, *4 (S.D.Ill. Feb.11, 2011) (“A principal
purpose of class certification is to save the resources of both the courts and the parties by permitting
an issue potentially affecting every class member to be litigated in an economical manner.”), citing
General Telephone Company of the Southwest v. Falcon, 457 U.S. 147, 72 L.Ed.2d 740, 102 S.Ct.
2364, 2364 (1982); Butler v. Sears, Roebuck & Co., 727 F.3d 796, 801 (7th Cir. 2013); Hudgins v.
Total Quality Logistics, LLC, No. 16 C 7331, 2019 WL 354958, *8 (N.D.Ill. Jan. 29, 2019); Brown
v. Club Assist Road Service U.S., Inc., No. 12-CV-5710, 2015 WL 13650775, *16 (N.D.Ill. Mar.
13, 2015).
The class action also serves to provide access to the courts to individual claimants whose claims
are too small to make individual litigation practicable. See Deposit Guaranty National Bank,
Jackson, Mississippi v. Roper, 445 U.S. 326, 63 L.Ed.2d 427, 100 S.Ct. 1166, 1174 (1980) (“Where
it is not economically feasible to obtain relief within the traditional framework of a multiplicity of
small individual suits for damages, aggrieved persons may be without any effective redress unless
they may employ the class-action device.”); Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th
Cir. 2015) (“These are cases where the class device is often essential to overcome the problem that
small recoveries do not provide the incentive for any individual to bring a solo action prosecuting
his or her rights.”); Suchanek , supra (same); Butler, supra, 727 F.3d at 798 (“A class action is the
efficient procedure for litigation of a case such as this, a case involving a defect that may have
imposed costs on tens of thousands of customers, yet not a cost to any one of them large enough to
justify the expense of an individual suit.”); Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th
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Cir. 1997) (“The policy at the very core of the class action mechanism is to overcome the problem
that small recoveries do not provide the incentive for any individual to bring a solo action. . . . A
class action solves this problem.”).
Another purpose of the class action rule is to protect the defendant against potentially
inconsistent results if the claimants’ actions are resolved in different proceedings. United States
Parole Commission v. Geraghty, 445 U.S. 388, 63 L.Ed.2d 479, 100 S.Ct. 1202, 1212 (1980) (“The
justifications that led to the development of the class action include the protection of the defendant
from inconsistent obligations.”); Rench v. TD Bank, N.A., No. 3:13-CV-00922-SMY-RJD, 2018
WL 264121, *6 (S.D.Ill. Jan. 2, 2018); Louisiana Firefighters’ Retirement System v. Northern Trust
Investments, N.A., 312 F.R.D. 501, 511 (N.D.Ill. 2015).
C. [13.3] Liberal Construction of Fed.R.Civ.P. 23
To effectuate the intended purposes of Fed.R.Civ.P. 23, the Seventh Circuit has recognized that
Rule 23 should be construed liberally rather than subject to restrictive interpretation. Washtenaw
County Employees’ Retirement System v. Walgreen Co., No. 15-CV-3187, 2018 WL 1535156, *2
(N.D.Ill. Mar. 29, 2018) (“Rule 23’s requirements, moreover, have historically been liberally
construed in favor of maintaining securities fraud class actions.”), citing King v. Kansas City
Southern Industries, Inc., 519 F.2d 20, 25 – 26 (7th Cir. 1975); Jablonski v. Riverwalk Holdings,
Ltd., No. 11 CV 840, 2012 WL 2254257, *2 (N.D.Ill. June 14, 2012) (“The requirements of Rule
23 should be liberally construed to support the policy favoring the maintenance of class actions.”).
Liberally construing Rule 23, however, does not necessarily weigh in favor of certifying classes
and does not mean the plaintiffs are excused from satisfying each of the class action requirements.
As described in §13.6. below, the court must conduct a “rigorous analysis” to ensure that each of
the elements of Rule 23 has been met. See Comcast Corp. v. Behrend, 569 U.S. 27, 185 L.Ed.2d
515, 133 S.Ct. 1426, 1433 (2013).
Rule 23 is more than “a mere pleading standard,” and the court must satisfy itself
with a “rigorous analysis” that the prerequisites of certification are met, even if that
analysis has “some overlap with the merits of the plaintiff’s underlying claim.” WalMart Stores, Inc. v. Dukes, 564 U.S. 338, 350 – 51, 131 S.Ct. 2541, [2552,] 180 L.Ed.2d
374 (2011). We have described this analysis as involving a “peek at the merits” that is
“limited to those aspects of the merits that affect the decisions essential under Rule
23.” [Schleicher v. Wendt, 618 F.3d 679, 685 (7th Cir. 2010).] Dancel v. Groupon, Inc.,
949 F.3d 999, 1005 (7th Cir. 2019).
District courts have broad discretion in determining whether to certify a class action. See Mack
v. Resurgent Capital Services., L.P., No. 18 C 6300, 2020 WL 549635, *2 (N.D.Ill. Feb. 3, 2020)
(“The Court has broad discretion in determining whether it should certify a proposed class.”);
Johnson v. Diakon Logistics, No. 16-CV-06776, 2020 WL 405636, *2 (N.D.Ill. Jan. 23, 2020);
Chavez v. Illinois State Police, 251 F.3d 612, 629 (7th Cir. 2001). In Keele v. Wexler, 149 F.3d
589, 592 (7th Cir. 1998), the Seventh Circuit explained that its review of class rulings is
“circumscribed.” It likened the burden on appeal of overturning a class ruling for an abuse of
discretion as akin to the attempts of “camels who wish to pass through the eye of a needle.” 149
F.3d at 592, quoting United States v. Glecier, 923 F.2d 496, 503 (7th Cir. 1991).
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II. CLASS CERTIFICATION — REQUIREMENTS
A. [13.4] In General
It is the plaintiff’s burden to satisfy each of the requirements of Fed.R.Civ.P. 23 by a
preponderance of the evidence. Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 568
U.S. 455, 185 L.Ed.2d 308, 133 S.Ct. 1184, 1191 (2013); Bell v. PNC Bank, National Association,
800 F.3d 360, 373 (7th Cir. 2015); Messner v. Northshore University HealthSystem, 669 F.3d 802,
811 (7th Cir. 2012); Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d 584, 596 (7th Cir.
1993); Hacker v. Dart, No. 17 C 4282, 2019 WL 1239706, *5 (N.D.Ill. Mar. 18, 2019). In order
for a case to proceed as a class action, the class must be sufficiently definite that its members are
ascertainable. Lacy v. Cook County, Illinois, 897 F.3d 847, 864 (7th Cir. 2018); Mullins v. Direct
Digital, LLC, 795 F.3d 654, 657 (7th Cir. 2015) (“We and other courts have long recognized an
implicit requirement under Rule 23 that a class must be defined clearly and that membership be
defined by objective criteria rather than by, for example, a class member’s state of mind.”). “Class
definitions have failed this requirement when they were too vague or subjective, or when class
membership was defined in terms of success on the merits (so-called ‘fail-safe’ classes).” Mullins,
supra, 795 F.3d at 657. It is also essential that the class representative has standing to pursue the
class action as a member of the putative class (i.e., that the representative has substantially similar
interests as other class members and has suffered similar injuries). See Payton v. County of Kane,
308 F.3d 673, 682 (7th Cir. 2002) (explaining that class representative cannot piggyback on injuries
of unnamed class members to acquire standing through back door of class action); Suchanek v.
Sturm Foods, Inc., No. 11-CV-565-NJR-RJD, 2019 WL 1978342, *2 (S.D.Ill. May 3, 2019) (“To
have standing to sue as a class representative it is essential that a plaintiff must be a part of that
class, that is, he must possess the same interest and suffer the same injury shared by all members
of the class he represents.”), quoting Schlesinger v. Reservists Committee To Stop War, 418 U.S.
208, 41 L.Ed.2d 706, 94 S.Ct. 2925, 2930 (1974); Van v. Ford Motor Co., 332 F.R.D. 249, 282
(N.D.Ill. 2019); Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992) (“A class is not fairly
and adequately represented if class members have antagonistic or conflicting claims.”); Charvat v.
Valente, No. 12-CV-05746, 2019 WL 5576932, *3 (N.D.Ill. Oct. 28, 2019) (same). A plaintiff first
must satisfy each of Rule 23(a)’s requirements: numerosity, commonality, typicality, and adequacy
of representation. If the plaintiff fails to satisfy any one of these prerequisites, the case cannot be
certified as a class action. Amgen, supra, 133 S.Ct. at 1191; Driver v. Marion County Sheriff, 859
F.3d 489, 493 (7th Cir. 2017); Spano v. Boeing Co., 633 F.3d 574, 583 (7th Cir. 2011); Briscoe v.
Health Care Service Corp., No. 16-CV-10294, 2020 WL 291361, *2 (N.D.Ill. Jan. 21, 2020); Smith
v. NVR, Inc., No. 17 C 8328, 2019 WL 6838938, *2 (N.D.Ill. Dec. 16, 2019); Perez v. City of
Chicago, No. 13-CV-4531, 2019 WL 7290848, *14 (N.D.Ill. Dec. 27, 2019). If the plaintiff
establishes each of Rule 23(a)’s requirements, Rule 23 further requires that the plaintiff show that
the class satisfies one of the conditions of Rule 23(b). Smith, supra, 2019 WL 6838938 at *2. “A
party seeking class certification must affirmatively demonstrate his compliance with the Rule —
that is, he must be prepared to prove that there are in fact sufficiently numerous parties, common
questions of law or fact, etc.” [Emphasis in original.] Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
180 L.Ed.2d 374, 131 S.Ct. 2541, 2551 (2011).
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B. [13.5] District Court’s Role in the Certification Process
Fed.R.Civ.P. 23(c)(1)(A) provides that “the court must determine by order whether to certify
the action as a class action.”
1. [13.6] Court Must Perform a Rigorous Analysis of Fed.R.Civ.P. 23 Requirements
It is well settled that a court may grant class certification only if it is satisfied, after a rigorous
analysis, that the prerequisites of Fed.R.Civ.P. 23(a) are satisfied. See Comcast Corp. v. Behrend,
569 U.S. 27, 185 L.Ed.2d 515, 133 S.Ct. 1426, 1433 (2013) (“for purposes of Rule 23, courts must
conduct a ‘rigorous analysis’ ”), quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 180 L.Ed.2d
374, 131 S.Ct. 2541, 2551 – 2552 (2011).
One primary reason the courts insist on a rigorous analysis is to protect the rights of class
members not before the court. The court has a duty to protect absent class members whose rights
may be affected by class treatment. See In re Southwestern Airlines Voucher Litigation, 799 F.3d
701, 715 (7th Cir. 2015); Douglas v. Western Union Co., 328 F.R.D. 204, 211 (N.D.Ill. 2018). The
courts caution against presumed or automatic certification of a class merely because a defendant
agrees with the plaintiff that a class exists. A court cannot merely accept a joint motion by the
plaintiffs and the defendants for class certification without independent review. Such a procedure
would effectively deny absent class members the protections contemplated by Fed.R.Civ.P. 23.
Therefore, even if the class motion is unchallenged, the court must satisfy itself, through rigorous
analysis, that each Rule 23 requirement is satisfied. This holds true for class actions in both the
litigation and settlement contexts. See Amchem Products, Inc. v. Windsor, 521 U.S. 591, 138
L.Ed.2d 689, 117 S.Ct. 2231, 2248 (1997) (Rule 23’s specifications “demand undiluted, even
heightened, attention in the settlement context”). Indeed, “the court must independently ensure that
the requirements set out in Rule 23 are met before certifying a class, even when no party opposes
certification.” Jablonski v. Riverwalk Holdings, Ltd., No. 11 CV 840, 2012 WL 2254257, *3
(N.D.Ill. June 14, 2012) (addressing class certification even though one defendant agreed to
certification and second defendant was in default).
2. Court May Look Beyond Pleadings in Ruling on Class Certification
a. [13.7] Court Should Make Factual and Legal Inquiries
For several years there had been a question whether a district court in deciding a class
certification motion should look beyond the allegations of the complaint in deciding whether the
proposed class met the certification requirements of Fed.R.Civ.P. 23. The Seventh Circuit in Szabo
v. Bridgeport Machines, Inc., 249 F.3d 672, 675 – 676 (7th Cir. 2001), answered the question in
the affirmative:
The proposition that a district judge must accept all of the complaint’s allegations
when deciding whether to certify a class cannot be found in Rule 23 and has nothing
to recommend it. . . . Before deciding whether to allow a case to proceed as a class
action, therefore, a judge should make whatever factual and legal inquiries are
necessary under Rule 23. [Emphasis added.]
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Accord Parko v. Shell Oil Co., 739 F.3d 1083, 1085 (7th Cir. 2014) (“when factual disputes bear
on issues vital to certification . . . the court must ‘receive evidence . . . and resolve the disputes
before deciding whether to certify the class’ ”), quoting Szabo, supra, 249 F.3d at 676; Beaton v.
SpeedyPC Software, 907 F.3d 1018, 1025 (7th Cir. 2018), cert. denied, 139 S.Ct. 1465 (2019);
Public Employees’ Retirement System of Mississippi v. TreeHouse Foods, Inc., No. 16-CV-10632,
2020 WL 919249, *2 (N.D.Ill. Feb. 26, 2020). However, “a court may not refuse to certify a class
on the ground that it thinks the class will eventually lose on the merits.” Loeb Industries, Inc. v.
Sumitomo Corp., 306 F.3d 469, 480 (7th Cir. 2002), citing Eisen v. Carlisle & Jacquelin, 417 U.S.
156, 40 L.Ed.2d 732, 94 S.Ct. 2140, 2142 (1974), and Szabo, supra, 249 F.3d at 677.
In Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 180 L.Ed.2d 374, 131 S.Ct. 2541, 2551
(2011), the U.S. Supreme Court directly confronted the issue: “[S]ometimes it may be necessary
for the court to probe behind the pleadings before coming to rest on the certification question.” The
Court continued: “Frequently that ‘rigorous analysis’ will entail some overlap with the merits of
the plaintiff’s underlying claim. That cannot be helped. ‘[T]he class determination generally
involves considerations that are enmeshed in the factual and legal issues comprising the plaintiff’s
cause of action.’ ” 131 S.Ct. at 2551 – 2552, quoting General Telephone Company of Southwest v.
Falcon, 457 U.S. 147, 72 L.Ed.2d 740, 102 S.Ct. 2364, 2372 (1982). See, e.g., Halliburton Co. v.
Erica P. John Fund, Inc., 573 U.S. 258, 189 L.Ed.2d 339, 134 S.Ct. 2398, 2416 – 2417 (2014)
(holding that defendants are entitled at class certification stage to defeat presumption that stock
price reflected material misrepresentations even though such proof also is relevant at merits stage);
Comcast Corp. v. Behrend, 569 U.S. 27, 185 L.Ed.2d 515, 133 S.Ct. 1426, 1432 (2013).
Nonetheless, “[i]n conducting this analysis, the court should not turn the class certification
proceedings into a dress rehearsal for the trial on the merits.” Messner v. Northshore University
HealthSystem, 669 F.3d 802, 811 (7th Cir. 2012).
b. [13.8] Class Discovery
Courts are vested with broad discretion to decide whether to permit pre-certification discovery.
See Damasco v. Clearwire Corp., 662 F.3d 891, 897 (7th Cir. 2011) (“Although discovery may in
some cases be unnecessary to resolve class issues, . . . in other cases a court may abuse its discretion
by not allowing for appropriate discovery before deciding whether to certify a class.”), overruled
on other grounds by Chapman v. First Index, Inc., 796 F.3d 783 (7th Cir. 2015); Miner v.
Government Payment Service, Inc., No. 14-CV-7474, 2017 WL 3909508, *4 (N.D.Ill. Sept. 5,
2017) (“As applied to class actions, this proportionality standard further supports the notion that
pre-certification discovery should not exceed what is necessary to permit the Court to make an
informed decision on class certification. . . . Again, any limitations imposed on class discovery lie
within ‘the sound discretion of the court.’ ”), quoting Tracy v. Dean Witter Reynolds, 185 F.R.D.
303, 304 (D.Colo. 1998). Courts will commonly allow the parties to engage in class discovery to
develop facts necessary to assist the court in determining whether the requirements of Fed.R.Civ.P.
23 have been satisfied. In order to avoid unreasonable delays and to enable the court to decide a
class motion at an early practicable time (see Fed.R.Civ.P. 23(c)(1)(A)), courts will sometimes
bifurcate discovery, permitting class discovery first and deferring merits discovery. See MANUAL
FOR COMPLEX LITIGATION, FOURTH §21.14 (2004) (MCL4th), www.fjc.gov/sites/default/
files/2012/mcl4.pdf. See also Beezley v. Fenix Parts, Inc., 328 F.R.D. 198 (N.D.Ill. 2018)
(explaining that in decision whether to bifurcate class certification and merits discovery, courts
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consider judicial economy, expediency, and whether bifurcated discovery will aid court in making
timely determination on class certification motion); Reid v. Unilever U.S., Inc., 964 F.Supp.2d 893,
932 (N.D.Ill. 2013) (“This discretion extends to a district court’s decision to bifurcate discovery.”).
Bifurcated discovery may be inappropriate in many cases because there is not always a bright line
between class and merits discovery, and staged discovery may be redundant, inefficient, and costly.
Nevertheless, pre-certification class discovery should be conducted so that the district court has all
the facts needed to evaluate whether the putative class meets all Rule 23(a) prerequisites and the
requirements of the relevant subsections of Rule 23(b). MCL4th §21.14. See also Stock v.
Integrated Health Plan, Inc., 241 F.R.D. 618, 623 (S.D.Ill. 2007) (“[C]ourts must allow a degree
of pre-certification discovery ‘to aid making the necessary class determinations.’ ”), quoting
Eggleston v. Chicago Journeymen Plumbers’ Local Union No. 130, 657 F.2d 890, 895 (7th Cir.
1981).
A district court in the Northern District of Illinois set forth the factors that a court should
consider in determining whether to bifurcate class and merits discovery:
Though the Federal Rules of Civil Procedure do not explicitly provide for bifurcated
discovery, the 2003 Advisory Committee Notes to Rule 23 recognize that bifurcation
is often appropriate: “it is appropriate to conduct controlled discovery . . . limited to
those aspects relevant to making the certification decision on an informed basis.” . . .
In deciding motions to bifurcate merits discovery from class certification discovery,
courts consider the following factors: (1) expediency, meaning whether bifurcated
discovery will aid the court in making a timely determination on the class certification
motion . . . ; (2) economy, meaning the “potential impact a grant or denial of
certification would have upon the pending litigation,” . . . and whether the definition
of the class would “help determine the limits of discovery on the merits;” . . . and (3)
severability, meaning whether class certification and merits issues are closely
enmeshed. [Citations omitted.] Harris v. Comscore, Inc., No. 11 CV 5807, 2012 WL
686709, *3 (N.D.Ill. Mar. 2, 2012), quoting Advisory Committee Notes, 2003 Amendment,
Subdivision (c), Paragraph (1), Fed.R.Civ.P.23; Gonzalez v. Pepsico, Inc., No.
06-2163-KHV, 2007 WL 1100204, *3 (D.Kan. Apr. 11, 2007); and American Nurses’
Ass’n v. State of Illinois, No. 84 C 4451, 1986 WL 10382, *3 (N.D.Ill. Sept. 12, 1986).
3. [13.9] Class Certification Hearings
Courts sometimes conduct pre-certification hearings to consider whether the case should
proceed as a class action. Class certification hearings normally involve oral argument supplemented
by submissions, including affidavits, deposition excerpts, expert reports, or other documentation.
See 3 Herbert B. Newberg et al., NEWBERG ON CLASS ACTIONS §7:9 (4th ed. 2002)
(multivolume set, year and edition vary by volume) (NEWBERG). Courts may conduct testimonial
proceedings, if necessary, but such hearings normally are limited only to contested class issues. Id.
An evidentiary hearing may not be required in those circumstances in which there are no facts
in dispute or the pleadings demonstrate that a class could never be appropriate. Kleen Products
LLC v. International Paper, 306 F.R.D. 585, 590 (N.D.Ill. 2015) (explaining that while many courts
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hold evidentiary hearings prior to deciding class certification motion, such hearings are not required
and may not be necessary if evidentiary record is robust and parties do not disagree on major factual
issues), aff’d sub nom. Kleen Products LLC v. International Paper Co., 831 F.3d 919 (7th Cir.
2016).
When courts allow class certification hearings, those hearings often involve expert testimony.
When an expert’s report or testimony is “critical to class certification,” a court “must make a
conclusive ruling on any challenge to that expert’s qualifications or submissions before it may rule
on a motion for class certification.” Messner v. Northshore University HealthSystem, 669 F.3d 802,
812 (7th Cir. 2012), citing American Honda Motor Co. v. Allen, 600 F.3d 813, 815 – 816 (7th Cir.
2010). “If a district court has doubts about whether an expert’s opinions may be critical for a class
certification decision, the court should make an explicit Daubert ruling.” 669 F.3d at 812. See
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L.Ed.2d 469, 113 S.Ct. 2786
(1993). See also Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 180 L.Ed.2d 374, 131 S.Ct. 2541,
2554 (2011) (expressing “doubt” “that Daubert did not apply to expert testimony at the certification
stage of class-action proceedings”).
C. [13.10] Class Must Be Ascertainable
Fed.R.Civ.P. 23(c)(1)(B) provides that, when certifying a class, the court’s order must define
the class. A class must be defined clearly, and membership must be determined by objective criteria.
“Class definitions have failed this requirement when they were too vague or subjective, or when
class membership was defined in terms of success on the merits (so-called ‘fail-safe’ classes).”
Mullins v. Direct Digital, LLC, 795 F.3d 654, 657 (7th Cir. 2015).
As the MANUAL FOR COMPLEX LITIGATION, FOURTH §21.222, www.fjc.gov/sites/
default/files/2012/mcl4.pdf, explains:
Defining the class is of critical importance because it identifies the persons (1)
entitled to relief, (2) bound by a final judgment, and (3) entitled under Rule 23(c)(2)
to the “best notice practicable” in a Rule 23(b)(3) action. The definition must be
precise, objective, and presently ascertainable.
See also Lacy v. Cook County, Illinois, 897 F.3d 847, 864 (7th Cir. 2018) (explaining that class
must be sufficiently definite that its class members are ascertainable); Bhattacharya v. Capgemini
North American, Inc., 324 F.R.D. 353, 360 (N.D.Ill. 2018) (rejecting class definition as overbroad,
but refining problematic definition to appropriate class definition)
Another way to describe this implied requirement of an identifiable class is that the class must
be ascertainable. See, e.g., Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 493 (7th Cir. 2012)
(“[A] class must be sufficiently definite that its members are ascertainable.”); Birchmeier v.
Caribbean Cruise Line, Inc., 302 F.R.D. 240, 245 (N.D.Ill. 2014) (“In addition to the four
requirements listed in Rule 23(a), courts have consistently evaluated a fifth, implied requirement:
that the membership of the class be sufficiently definite or ascertainable.”).
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The courts emphasize that a class should be defined by objective criteria. See Mullins, supra,
795 F.3d at 657. For example, class members are readily identifiable if a class is defined by
geographic boundaries such as citizens of a particular state, by membership in a particular
organization, or as employees of a business. Alternatively, classes fail when they are defined by
state of mind or “[i]f the court is required to conduct individual inquiries to determine whether each
potential class member falls within the class.” Ramirez v. Palisades Collection LLC, 250 F.R.D.
366, 369 (N.D.Ill. 2008). For example, in Simer v. Rios, 661 F.2d 655, 669 (7th Cir. 1981), the
Seventh Circuit rejected a proposed class that included persons eligible for federal assistance who
were allegedly discouraged from applying because of certain regulations. Similarly, in Thorogood
v. Sears, Roebuck & Co., 547 F.3d 742, 747 (7th Cir. 2008), the Seventh Circuit refused to certify
a proposed class that would have depended on whether each class member “believe[d] that when a
dryer is labeled or advertised as having a stainless steel drum, this implies, without more, that the
drum is 100 percent stainless steel because otherwise it might rust and cause rust stains in the
clothes dried in the dryer.” The courts have also refused to certify classes that are defined so that
“whether a person qualifies as a member depends on whether the person has a valid claim.” Messner
v. Northshore University HealthSystem, 669 F.3d 802, 825 (7th Cir. 2012). These so-called “failsafe” class definitions are improper because a “class member either wins or, by virtue of losing, is
defined out of the class and is therefore not bound by the judgment.” Id.; MSPA Claims 1, LLC v.
Allstate Insurance Co., No. 17-CV-01340, 2019 WL 4305519, *7 (N.D.Ill. Sept. 11, 2019)
(discussing fail-safe classes and refinement of same), quoting Messner, supra.
The implied ascertainability requirement demands that analysis of the objective criteria also be
administratively feasible. The court and the defendant frequently must search through the
defendant’s records to determine class membership. If this search requires a “daunting”
individualized inquiry rather than a “ministerial” review of the records, the case becomes difficult
to manage, and the class is not ascertainable. Sadler v. Midland Credit Management, Inc., No. 06
C 5045, 2008 WL 2692274, *3 (N.D.Ill. July 3, 2008).
The class definition, in addition to identifying those persons or entities who qualify as members
of the class, should also delineate the relevant class period. This usually encompasses the period
during which the defendants engaged in wrongful conduct or the period during which the class
suffered injuries or damages, limited by the applicable statute of limitations.
The identities of all individual class members need not be ascertained before the class is
certified, but membership in the class must be ascertainable such that class members can receive
reasonable and practicable notice with the opportunity to opt out. Boundas v. Abercrombie & Fitch
Stores, Inc., 280 F.R.D. 408, 417 (N.D.Ill. 2012).
A class may be fluid and include future members as long as there is a reliable method for
identifying class members. Mullins, supra, 795 F.3d at 668; Hughes v. Kore of Indiana Enterprise,
Inc., 731 F.3d 672, 676 – 677 (7th Cir. 2013) (finding appropriate allowing class members to selfidentify using affidavits, reasoning “[w]hen reasonable effort would not suffice to identify the class
members, notice by publication, imperfect thought it is, may be substituted”); Bakov v.
Consolidated World Travel, Inc., No. 15 C 2980, 2019 WL 1294659, *19 (N.D.Ill. Mar. 21, 2019).
This is particularly so in those cases in which the plaintiff alleges ongoing violations or continuing
misconduct. On the other hand, the class definition cannot be constantly shifting such that it is
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virtually impossible to identify the class members at any particular point in time. See Rahman v.
Chertoff, 530 F.3d 622, 627 (7th Cir. 2008) (refusing to certify class of all citizens who have been
delayed from reentering United States from abroad as result of terrorist watch lists because “[t]he
classes here are so ambulatory that plaintiffs might as well have proposed a class comprising ‘We
the People of the United States’ ”).
Courts require more precision when defining a class in a Rule 23(b)(3) class action, in which
notice is required and the class members have the right to exclude themselves. By contrast, the
class definition does not have to identify every class member affected by the relief in a Rule
23(b)(2) action that seeks injunctive or declaratory relief. This necessarily follows because a
defendant in a Rule 23(b)(2) action must comply with injunctive or declaratory orders that may be
enforced by the representative plaintiff alone. See 5 James Wm. Moore et al., MOORE’S
FEDERAL PRACTICE §23.21[5] (3d ed. 1997).
D. [13.11] Class Representative Must Have Standing
For a class to be certified, there is an implicit requirement that a representative party have
“standing” to bring the claims underlying the action on his or her own behalf. The question of the
named plaintiff’s standing under Article III of the U.S. Constitution is an antecedent issue that must
be resolved before even proceeding to an evaluation of the class certification requirements under
Fed.R.Civ.P. 23. Arreola v. Godinez, 546 F.3d 788, 794 (7th Cir. 2008). “Article III requires that
the plaintiff has suffered an injury in fact which is fairly traceable to the challenged action of the
defendant.” 546 F.3d at 795, quoting Payton v. County of Kane, 308 F.3d 673, 677 (7th Cir. 2002).
“[A]s long as one member of a certified class has a plausible claim to have suffered damages, the
requirement of standing is satisfied.” Kohen v. Pacific Investment Management Co., 571 F.3d 672,
676 (7th Cir. 2009), cert. denied, 130 S.Ct. 1504 (2010), citing United States Parole Commission
v. Geraghty, 445 U.S. 388, 63 L.Ed.2d 479, 100 S.Ct. 1202, 1213 (1980), and Wiesmueller v.
Kosobucki, 513 F.3d 784, 785 – 786 (7th Cir. 2008). See also Lewert v. P.F. Chang’s China Bistro,
Inc., 819 F.3d 963, 966 (7th Cir. 2016) (explaining that standing can be established by allegations
of “certainly impending” future harm in data breach class action). “This is true even if the named
plaintiff (the class representative) lacks standing, provided that he can be replaced by a class
member who has standing.” Kohen, supra, 571 F.3d at 676.
In Arreola, supra, the Seventh Circuit indicated that “it is best to confine the term ‘standing’
to the Article III inquiry and thus to keep it separate from the plaintiff’s entitlement to relief or her
ability to satisfy the Rule 23 criteria.” 546 F.3d at 795. See also Abbott v. Lockheed Martin Corp.,
725 F.3d 803, 808 (7th Cir. 2013) (“The fact that a plaintiff may have difficulty proving damages
does not mean that he cannot have been harmed.”); Oloko v. Receivable Recovery Services, LLC,
No. 17-CV-7626, 2019 WL 3889587, *2 (N.D.Ill. Aug. 19, 2019); Alea v. Wilson Sporting Goods
Co., No. 17 C 498, 2017 WL 5152344, *6 (N.D.Ill. Nov. 7, 2017). Earlier Seventh Circuit
decisions, however, conflated the two concepts. For instance, one Seventh Circuit decision held
that “[t]o have standing to sue as a class representative it is essential that a plaintiff must be a part
of that class, that is, he must possess the same interest and suffer the same injury shared by all
members of the class he represents.” Keele v. Wexler, 149 F.3d 589, 592 – 593 (7th Cir. 1998),
quoting Schlesinger v. Reservists Committee To Stop War, 418 U.S. 208, 41 L.Ed.2d 706, 94 S.Ct.
2925, 2930 (1974). In other words, a representative party cannot piggyback the claims of the
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putative class in order to bring a class action; the representative party must have a valid claim and
have suffered the same injury he or she claims the putative class members suffered. Payton, supra,
308 F.3d at 682. See also Vega v. Mid America Taping & Reeling, Inc., Case No. 1:16-CV-08158,
2018 WL 2933676, *2 (N.D.Ill. June 12, 2018) (“[W]hile a named plaintiff’s standing to bring
certain claims on behalf of the class need not be decided before class certification . . . a named
plaintiff’s Article III standing to bring her own claim is a ‘threshold jurisdictional issue.’ ”
[Citations omitted.]), quoting Marquez v. Weinstein, Pinson & Riley, P.S., No. 14 C 739, 2017 WL
4164170, *2 (N.D.Ill. Sept. 20, 2017). This sort of “class standing” dovetails with the typicality
requirement in Rule 23(a)(3), discussed in §13.15 below.
Moreover, a representative party may have standing to seek only certain relief. For example, a
representative plaintiff who only suffered past damages and cannot show a risk of future injury may
not be able to represent members of the class who are seeking injunctive relief. See, e.g., Gates v.
Towery, 430 F.3d 429, 431 – 432 (7th Cir. 2005) (named plaintiffs had standing to seek money
damages on behalf of putative class stemming from improper handling of personal property by city
and its employees during arrests but lacked standing to seek prospective injunctive relief because
there was no allegation that representatives would be arrested in future); Mihalich v. Johnson &
Johnson, No. 14-CV-600-DRH-SCW, 2016 WL 5106970, *5 (S.D.Ill. Sept. 20, 2016); Polk v.
Dent, No. 13 CV 9321, 2015 WL 2384601, *3 (N.D.Ill. May 19, 2015); Bohn v. Boiron, Inc., No.
11 C 08704, 2013 WL 3975126, *3 (N.D.Ill. Aug. 1, 2013); Campbell v. Miller, 373 F.3d 834, 836
(7th Cir. 2004).
In Damasco v. Clearwire Corp., 662 F.3d 891 (7th Cir. 2011), the Seventh Circuit held that a
putative class action was mooted by the defendant’s offer of full relief to the named plaintiff that
preceded the filing of the motion for class certification. “To allow a case, not certified as a class
action and with no motion for class certification even pending, to continue in federal court when
the sole plaintiff no longer maintains a personal stake defies the limits on federal jurisdiction
expressed in Article III.” 662 F.3d at 896. The Seventh Circuit offered a “simple solution” to the
problem for plaintiff’s counsel that the defendants might try to buy off the putative class action:
“Class-action plaintiffs can move to certify the class at the same time that they file their complaint.”
Id. To successfully moot a putative class under Damasco, however, the defendant must provide the
plaintiff with everything that he or she demands in the complaint, not some lesser amount to which
the defendant believes the plaintiff is legally entitled. See Smith v. Greystone Alliance, LLC, 772
F.3d 448, 449 – 450 (7th Cir. 2014); Scott v. Westlake Services LLC, 740 F.3d 1124, 1126 – 1127
(7th Cir. 2014).
The Seventh Circuit has since limited the applicability of Damasco, supra. See Chapman v.
First Index, Inc., 796 F.3d 783, 787 (7th Cir. 2015) (“We overrule Damasco, [Thorogood v. Sears,
Roebuck & Co, 595 F.3d 750 (7th Cir. 2010), Rand v. Monsanto Co., 926 F.2d 596 (7th Cir. 1991)],
and similar decisions to the extent they hold that a defendant’s offer of full compensation moots
the litigation or otherwise ends the Article III case or controversy.”). This tactic is commonly
referred to as a pick off and should be researched closely before being attempted. Barber v.
American Airlines, Inc., 241 Ill.2d 450, 948 N.E.2d 1042, 1047, 350 Ill.Dec. 535 (2011) (explaining
that named plaintiff who files motion for class certification prior to defendant’s tender may avoid
pick-off and mootness determination, at least until after circuit court rules on motion for class
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certification); Ballard RN Center, Inc. v. Kohll’s Pharmacy & Homecare, Inc., 2015 IL 118644,
¶35, 48 N.E.3d 1060, 400 Ill.Dec. 620. The viability of a pick off in the Seventh Circuit mooting
the entire case is now called into question as an appropriate tactic. See Chapman, supra, 796 F.3d
at 787. However, the Seventh Circuit has not prohibited the tactic altogether.
To allow a person to litigate a class action after his personal claim has evaporated,
whether by his voluntary acceptance of a settlement offer or by the defendant’s
making a Rule 68 offer that exceeds the plaintiff’s potential stakes in the case, may
seem to violate the bedrock principle that at all stages of a case in federal court the
plaintiff must have something tangible to gain by winning; otherwise the court loses
jurisdiction. But there are exceptions to this as to most legal generalizations.
Wrightsell v. Cook County, Illinois, 599 F.3d 781, 783 (7th Cir. 2010).
See also Wendell H. Stone Co. v. Metal Partners Rebar, LLC, 318 F.R.D. 343, 349 (N.D.Ill. 2016)
(explaining that Seventh Circuit has yet to hold that named plaintiffs pursuing class claims will not
find those claims undermined by attempted pick off). The Supreme Court addressed the right to
bring a mass action in certain states in Bristol-Myers Squibb Co. v. Superior Court of California,
San Francisco County, ___ U.S. ___, 198 L.Ed.2d 395, 137 S.Ct. 1773 (2017). In that case, several
hundred litigants across 33 different states sought compensation relating to injuries from BristolMyers drug Plavix. 137 S.Ct. at 1778. While Bristol-Myers had contacts with California, the only
relation to California of the claims of out-of-state consumers at issue in the case was that BristolMyers conducted marketing and advertising on a nationwide basis. The Court explained:
The State Supreme Court found that specific jurisdiction was present without
identifying any adequate link between the State and the nonresidents’ claims. As
noted, the nonresidents were not prescribed Plavix in California, did not purchase
Plavix in California, did not ingest Plavix in California, and were not injured by
Plavix in California. The mere fact that other plaintiffs were prescribed, obtained,
and ingested Plavix in California — and allegedly sustained the same injuries as did
the nonresidents — does not allow the State to assert specific jurisdiction over the
nonresidents’ claims. 137 S.Ct. at 1781.
The Court offered three potential ways the case could proceed that would potentially not offend
due process:
Our decision does not prevent the California and out-of-state plaintiffs from joining
together in a consolidated action in the States that have general jurisdiction over
BMS. . . . Alternatively, the plaintiffs who are residents of a particular State — for
example, the 92 plaintiffs from Texas and the 71 from Ohio — could probably sue
together in their home States. In addition, since our decision concerns the due process
limits on the exercise of specific jurisdiction by a State, we leave open the question
whether the Fifth Amendment imposes the same restrictions on the exercise of
personal jurisdiction by a federal court. 137 S.Ct. at 1783 – 1784.
The Seventh Circuit, citing Bristol-Myers, held “that the principles announced in Bristol-Myers do
not apply to the case of a nationwide class action filed in federal court under a federal statute.”
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Mussat v. IQVIA, Inc., No. 19-1204, 2020 WL 1161166, *1 (7th Cir. Mar. 11, 2020). Thus, the
court refused to extend the holding of Bristol-Myers to class actions filed in federal court under a
federal statute. This may be an area the Supreme Court revisits in the near future.
E. [13.12] Fed.R.Civ.P. 23(a) Requirements for Class Certification
In order for a class to be certified by the court, the plaintiff must satisfy each of the requirements
of Fed.R.Civ.P. 23(a), which provides:
Prerequisites. One or more members of a class may sue or be sued as representative
parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of the
class.
Satisfaction of the Rule 23(a) criteria “ensures that the named plaintiffs are appropriate
representatives of the class whose claims they wish to litigate.” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 180 L.Ed.2d 374, 131 S.Ct. 2541, 2550 (2011). The rule’s four requirements limit
the class claims to those fairly encompassed by the named plaintiff’s claims. Id.; Conrad v. Boiron,
Inc., 869 F.3d 536, 539 (7th Cir. 2017).
1. [13.13] Fed.R.Civ.P. 23(a)(1) — Numerosity
Fed.R.Civ.P. 23(a)(1) requires that a class be “so numerous that joinder of all members is
impracticable.” “Rule 23(a)(1)’s numerosity requirement is satisfied when it is ‘extremely difficult
or inconvenient to join all members of the class,’ such that joinder is impractical.” Greene v. Sears
Protection Co., No. 15 CV 2546, 2018 WL 4515992, *2 (N.D.Ill. Mar. 8, 2018), quoting Levitan
v. McCoy, No. 00-cv-5096, 2003 WL 1720047, *3 (N.D.Ill. Mar. 31, 2003). When determining
whether joinder is impracticable, courts consider various factors, including class size, judicial
economy, ease of identification of putative class members, geographic dispersion, size of each
plaintiff’s claim, financial resources of the putative class members, ability of claimants to institute
individual suits, and any requests for prospective injunctive relief that would involve future class
members. See NEWBERG ON CLASS ACTIONS §3:6.
Rule 23(a)(1) does not set out a strict numerical standard. See Marcial v. Coronet Insurance
Co., 880 F.2d 954, 957 (7th Cir. 1989); Monroe v. Meeks, No. 18-CV-00156-NJR, 2020 WL
1057890, *2 (S.D.Ill. Mar. 4, 2020) (“A plaintiff is not required to specify the exact number of
persons in the class, nor is a plaintiff required to establish the exact identity of the class members.”);
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Ocampo v. GC Services Limited Partnership, No. 16-CV-9388, 2018 WL 6198464, *4 (N.D.Ill.
Nov. 28, 2018). Thus, precise enumeration of the number of class members is not necessary for the
action to proceed as a class action. Monroe, supra, 2020 WL 1057890 at *2.
While precise numbers are not required, a plaintiff is required to provide a good-faith estimate
of the size of the class based on common sense, not pure speculation. See Ocampo, supra.
“Where the class is large, the numbers alone are dispositive of the impracticability of joinder,”
and the court need not consider other factors to determine whether the numerosity requirement is
met. Murray v. New Cingular Wireless Services, Inc., 232 F.R.D. 295, 298 – 299 (N.D.Ill. 2005),
quoting Wallace v. Chicago Housing Authority, 224 F.R.D. 420, 427 (N.D.Ill. 2004).
When considering smaller classes, the court likely will consider additional factors. Ellis v. Elgin
Riverboat Resort, 217 F.R.D. 415, 421 (N.D.Ill. 2003) (court considered “whether class members
are able to bring individual suits; whether it is judicially efficient for the court to try such individual
suits; and the geographical dispersion of class members”); O’Brien v. Encotech Construction
Services, Inc., 203 F.R.D. 346, 350 (N.D.Ill. 2001) (“Where the class size is relatively small . . .
courts consider a number of factors in addition to class size in order to determine whether the
numerosity requirement is met. . . . [T]hese factors include judicial economy, the size of individual
claims, the financial resources of class members, the ability of claimants to bring individual
lawsuits, and the geographic disbursement of the putative plaintiffs.”). See also Radmanovich v.
Combined Insurance Company of America, 216 F.R.D. 424, 431 (N.D.Ill. 2003) (factors considered
by court include “(1) the class size; (2) the geographic dispersion of the class members; (3) the type
of relief sought by the class; and (4) the practicability of relitigating a common core issue”; class
size of 6,500 women dispersed across country with common claims of pattern of behavior resulting
in hostile work environment satisfied numerosity requirement).
A class size of more than 40 members is generally considered sufficiently numerous to satisfy
Rule 23(a). Shurland v. Bacci Cafe & Pizzeria on Ogden Inc., 259 F.R.D. 151, 158 (N.D.Ill. 2009)
(explaining that class as small as 40 may suffice in Seventh Circuit); Johnson v. Rohr-Ville Motors,
Inc., 189 F.R.D. 363, 368 (N.D.Ill. 1999), citing Swanson v. American Consumer Industries, Inc.,
415 F.2d 1326, 1333 (7th Cir. 1969). Class sizes of fewer than 40 members on occasion have been
found to satisfy the numerosity requirement. See, e.g., Ellis, supra, 217 F.R.D. at 421 – 422 (citing
cases noting that classes of 10 – 40 members can satisfy numerosity). On the other hand, the
Seventh Circuit in Pruitt v. City of Chicago, 472 F.3d 925, 926 – 927 (7th Cir. 2006), upheld the
district court’s holding that 40 plaintiffs did not satisfy the numerosity requirement when the named
plaintiff had not provided an explanation of why joining these persons individually would be
unmanageable. See also Rawat v. Navistar International Corp., No. 08-cv-4305, 2011 WL 222131,
*7 (N.D.Ill. Jan. 20, 2011) (“Even if a class could otherwise be certified for the remaining thirtyfour individuals, the class would not be so numerous that joinder would be impracticable.”).
In determining whether Rule 23’s numerosity requirement is satisfied, the court is not required
to analyze whether each of the putative class members has sustained an injury or otherwise has
standing to bring his or her claim. Parko v. Shell Oil Co., 739 F.3d 1083, 1084 – 1085 (7th Cir.
2014). Such a requirement “would make the class certification process unworkable” because the
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court would need to hold minitrials for each putative class member before the class could be
certified. 739 F.3d at 1085. See also Greene v. Sears Protection Co., No. 15-CV-2546, 2018 WL
3104300, *7 (N.D.Ill. June 25, 2018); Physicians Healthsource, Inc. v. Allscripts Health Solutions,
Inc., 254 F.Supp.3d 1007, 1019 (N.D.Ill. 2017).
2. [13.14] Fed.R.Civ.P. 23(a)(2) — Commonality
Fed.R.Civ.P. 23(a)(2) requires a court to find that “there are questions of law or fact common
to the class.” The Supreme Court discussed the commonality requirement in Wal-Mart Stores, Inc.
v. Dukes, 564 U.S. 338, 180 L.Ed.2d 374, 131 S.Ct. 2541, 2551 (2011):
That common contention, moreover, must be of such a nature that it is capable of
classwide resolution — which means that determination of its truth or falsity will
resolve an issue that is central to the validity of each one of the claims in one stroke.
“What matters to class certification . . . is not the raising of common
‘questions’ — even in droves — but, rather the capacity of a class-wide
proceeding to generate common answers apt to drive the resolution of the
litigation. Dissimilarities within the proposed class are what have the potential
to impede the generation of common answers.” [Emphasis in original.] Quoting
Richard A. Nagareda, Class Certification in the Age of Aggregate Proof, 84
N.Y.U.L.Rev. 97, 132 (2009).
While a “superficial” common question may not be enough, even a single common question can
suffice to satisfy Rule 23(a)(2). Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 497 (7th Cir.
2012). See also Rolan v. Atlantic Richfield Co., No. 1:16-CV-357-HAB-SLC, 2019 WL 5390557,
*6 n.2 (N.D.Ind. Oct. 22, 2019).
“A common nucleus of operative facts is usually enough to satisfy the commonality
requirement of Rule 23(a).” Bakov v. Consolidated World Travel, Inc., No. 15 C 2980, 2019 WL
1294659, *16 (N.D.Ill. Mar. 21, 2019), quoting Keele v. Wexler, 149 F.3d 589, 594 (7th Cir. 1998).
One way to demonstrate a common nucleus of operative facts is by showing that the defendant
engaged in standardized conduct toward putative class members. Keele, supra. Commonality may
also exist if the defendant operated “under a general policy of discrimination.” Van v. Ford Motor
Co., 332 F.R.D. 249, 273 (N.D.Ill. 2019). But see Wal-Mart, supra, 131 S.Ct. at 2551 – 2554
(refusing to find commonality in race discrimination case when multiple managers exercised
independent discretion at different sites); Bolden v. Walsh Construction Co., 688 F.3d 893, 896 –
898 (7th Cir. 2012) (same).
3. [13.15] Fed.R.Civ.P. 23(a)(3) — Typicality
Fed.R.Civ.P. 23(a)(3) requires that claims or defenses of the representative parties be typical
of the claims or defenses of the class. See Muro v. Target Corp., 580 F.3d 485, 492 (7th Cir. 2009)
(typicality requirement “primarily directs the district court to focus on whether the named
representatives’ claims have the same essential characteristics as the claims of the class at large”),
quoting De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225, 232 (7th Cir. 1983); Johnson v.
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Diakon Logistics, No. 16-CV-06776, 2020 WL 405636, *5 (N.D.Ill. Jan. 23, 2020). The concepts
of commonality and typicality are “closely related,” and a finding of one often will result in a
finding of the other. See Keele v. Wexler, 149 F.3d 589, 595 (7th Cir. 1998); West Loop
Chiropractic & Sports Injury Center, Ltd. v. North American Bancard, LLC, No. 16 C 5856, 2018
WL 4762333, *6 (N.D.Ill. May 16, 2018), report & recommendation adopted, 2018 WL 3738281
(N.D.Ill. Aug. 7, 2018). The goal of both commonality and typicality is to ensure that the absentee
class members are protected. “A ‘plaintiff’s claim is typical if it arises from the same event or
practice or course of conduct that gives rise to the claims of other class members and his or her
claims are based on the same legal theory.’ ” Keele, supra, 149 F.3d at 595, quoting De La Fuente,
supra, 713 F.2d at 232. The typicality requirement directs courts to focus on whether the class
representatives’ claims have the same essential characteristics as the claims of the class at large.
See West Loop Chiropractic, supra, 2018 WL 4762333 at *6, citing Oshana v. Coca-Cola Co., 472
F.3d 506, 514 (7th Cir. 2006).
As with the commonality requirement, typicality does not require that the claims of the class
members be identical. Muro, supra, 580 F.3d at 492 (“typicality requirement may be satisfied even
if there are factual distinctions between the claims of the named plaintiffs and those of other class
members”), quoting De La Fuente, supra, 713 F.2d at 232. Rather, “the typicality requirement is
‘liberally construed.’ ” T.S. v. Twentieth Century Fox Television, No. 16 CV 08303, 2020 WL
247463, *7 (N.D.Ill. Jan. 16, 2020), quoting Gaspar v. Linvatec Corp., 167 F.R.D. 51, 57 (N.D.Ill.
1996). The typicality requirement is generally satisfied despite factual distinctions between the
named plaintiffs’ claims and those of the class because similarity in legal theory controls even in
the face of differences of fact. See Vulcan Golf, LLC v. Google Inc., 254 F.R.D. 521, 526 (N.D.Ill.
2008).
However, “[i]f proof of [the plaintiff’s] claims would not necessarily prove all of the proposed
class members’ claims,” then typicality is not satisfied. Kohen v. Pacific Investment Management
Co., 244 F.R.D. 469, 477 (N.D.Ill. 2007), aff’d, 571 F.3d 672 (7th Cir. 2009), quoting Williams v.
Ford Motor Co., 192 F.R.D. 580, 586 (N.D.Ill. 2000). See also Kress v. CCA of Tennessee, LLC,
694 F.3d 890, 893 (7th Cir. 2012) (district court did not abuse its discretion when it denied class
certification of prisoners’ claims for inadequate medical care because such claims “by their nature
require individual determinations” and named plaintiff’s claim was not typical of putative class).
Further, when there are particularized factual allegations and proof required to prove an element of
the class claims, then courts may deny “an overbroad class definition” on typicality grounds. See,
e.g., Oshana, supra, 472 F.3d at 514 (finding that typicality requirement was not satisfied when
plaintiff’s proposed class “include[d] people who knew fountain Diet Coke contained saccharin
and bought it anyway” while plaintiff “claim[ed] she was deceived and injured”); A Custom
Heating & Air Conditioning, Inc. v. Kabbage, Inc., No. 16 C 2513, 2018 WL 488257, *4 (N.D.Ill.
Jan. 18, 2018).
Finally, the existence of unique defenses can also result in a finding that the class
representative’s claims are not typical of the class claims. Public Employees’ Retirement System of
Mississippi v. TreeHouse Foods, Inc., No. 16-CV-10632, 2020 WL 919249, *6 (N.D.Ill. Feb. 26,
2020). The rationale for this is that
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even an arguable defense peculiar to the named plaintiff or a small subset of the
plaintiff class may destroy the required typicality of the class as well as bring into
question the adequacy of the named plaintiff’s representation. The fear is that the
named plaintiff will become distracted by the presence of a possible defense
applicable only to him so that the representation of the rest of the class will suffer. CE
Design Ltd. v. King Architectural Metals, Inc., 637 F.3d 721, 726 (7th Cir. 2011), quoting
J.H. Cohn & Co. v. American Appraisal Associates, Inc., 628 F.2d 994, 999 (7th Cir. 1980).
Further, a unique defense renders a named plaintiff’s claim atypical only when it will become
“a major focus of the litigation.” In re Synthroid Marketing Litigation, 188 F.R.D. 287, 291
(N.D.Ill. 1999), quoting Koos v. First National Bank of Peoria, 496 F.2d 1162, 1164 (7th Cir.
1974). See also Meijer, Inc. v. Warner Chilcott Holdings Company III, 246 F.R.D. 293, 302 (D.D.C.
2007). In other words, “[i]t is only when a unique defense will consume the merits of a case that a
class should not be certified.” Synthroid Marketing, supra, 188 F.R.D. at 291, quoting Gaspar,
supra, 167 F.R.D. at 58. Similarly, that a defendant may be able to assert a counterclaim against
certain class members but not against others is generally insufficient to defeat the typicality of the
class representative. See Miller v. Spring Valley Properties, 202 F.R.D. 244, 250 (C.D.Ill. 2001).
Instead, “a successful counterclaim would not affect the named plaintiff’s representation of the
class, but rather would only mandate an offset from the recovery of the individual class member.”
Hamid v. Blatt, Hasenmiller, Leibsker, Moore & Pellettieri, No. 00 C 4511, 2001 WL 1543516, *6
(N.D.Ill. Nov. 30, 2001), citing Blair v. Equifax Check Services, Inc., No. 97 C 8913, 1999 WL
116225, *4 (N.D.Ill. Feb. 26, 1999). A counterclaim will preclude a finding of typicality only when
there are “possible defenses to the claims of the named plaintiff which would potentially preclude
a verdict in favor of the named plaintiff and which were not generally applicable to the proposed
class members.” Miller, supra, 202 F.R.D. at 250 (collecting cases).
4. [13.16] Fed.R.Civ.P. 23(a)(4) — Adequacy of Representation
Fed.R.Civ.P. 23(a)(4) allows certification if the representative parties will protect the interests
of the class fairly and adequately. Courts consider two criteria for determining the adequacy of
representation: (a) the adequacy of the named plaintiff’s counsel; and (b) the adequacy of the named
plaintiff’s representation in protecting the distinct and different interests of the unnamed members
of the class. See Radmanovich v. Combined Insurance Company of America, 216 F.R.D. 424,
433 – 434 (N.D.Ill. 2003), citing Rodriguez v. Ford Motor Credit Co., No. 01 C 8526, 2002 WL
655679 (N.D.Ill. Apr. 19, 2002), and Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d 584,
598 (7th Cir. 1993). Adequacy has a constitutional dimension because “absentee members of a
class will not be bound by the final result if they were represented by someone who had a conflict
of interest with them or who was otherwise inadequate.” Schneider v. Ecolab, Inc., No. 14 C 01044,
2016 WL 7840218, *8 (N.D.Ill. Sept. 2, 2016), quoting Spano v. Boeing Co., 633 F.3d 574, 586 –
587 (7th Cir. 2011).
In determining the adequacy of the class representatives, courts first consider the quality and
experience of the attorneys for the class. Radmanovich, supra, 216 F.R.D. at 434. This analysis
centers around whether the representative’s “counsel is competent, qualified, experienced and able
to vigorously conduct the litigation.” Murray v. New Cingular Wireless Services, Inc., 232 F.R.D.
295, 299 (N.D.Ill. 2005), quoting Tatz v. Nanophase Technologies Corp., No. 01 C 8440, 2003 WL
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21372471, *8 (N.D.Ill. June 13, 2003). See also Ocampo v. GC Services Limited Partnership, No.
16-CV-9388, 2018 WL 6198464, *9 (N.D.Ill. Nov. 28, 2018) (explaining requirements of class
representative). Class counsel are generally found to be adequate when the attorneys have been
involved in other similar class actions. Murray, supra, 232 F.R.D. at 301; Rodriguez, supra.
However, class counsel have a fiduciary obligation to represent the class, and any reason to
believe that counsel will be unable to meet those obligations requires certification to be denied on
the basis of inadequacy of representation. See, e.g., Culver v. City of Milwaukee, 277 F.3d 908, 913
(7th Cir. 2002) (collecting cases); Physicians Healthsource, Inc. v. Allscripts Health Solutions, Inc.,
No. 12 C 3233, 2017 WL 4682734, *8 (N.D.Ill. Oct. 18, 2017); Eubank v. Pella Corp., 753 F.3d
718, 721 – 722, 724 (7th Cir. 2014) (refusing to certify class when named plaintiff’s son-in-law
was lead class counsel, plaintiff’s daughter was lawyer and partner in her husband’s firm, and both
lawyers were accused of misappropriating assets from their former law firm); Wagner v. Lehman
Brothers Kuhn Loeb Inc., 646 F.Supp. 643, 662 (N.D.Ill. 1986) (class counsel’s “unethical and
improper actions [were] sufficient to find that he [could not] adequately represent the putative class
in accordance with his fiduciary duties” when attorney professed lack of concern for class, allowed
witness to believe that he would be compensated for his testimony, and violated ethical disciplinary
rules). But see Reliable Money Order, Inc. v. McKnight Sales Co., 704 F.3d 489, 502 (7th Cir.
2013) (refusing to find class counsel inadequate despite their arguably unethical conduct when such
conduct did not prejudice client or “undermine[ ] the integrity of the judicial proceedings”).
Courts also consider whether the class representative can adequately protect the distinct and
different interests of the unnamed members of the class. In performing this analysis, courts seek to
determine that “the proposed representative does not have antagonistic or conflicting claims with
other members of the class [and that] the proposed representative has sufficient interest in the
outcome of the case to ensure vigorous advocacy.” Murray, supra, 232 F.R.D. at 299, quoting Tatz,
supra, 2003 WL 21372471 at *8. The class representative must “possess the same interest and
suffer the same injury as the class members.” Uhl v. Thoroughbred Technology &
Telecommunications, Inc., 309 F.3d 978, 985 (7th Cir. 2002), quoting East Texas Motor Freight
System, Inc. v. Rodriguez, 431 U.S. 395, 52 L.Ed.2d 453, 97 S.Ct. 1891, 1896 (1977). In
considering this requirement, courts seek to establish that there are “no inconsistencies between the
interests of the named party and the class that she represents.” Radmanovich, supra, 216 F.R.D. at
434. See also Rodriguez, supra, 2002 WL 655679 at *3 (“A class is not fairly and adequately
represented if class members have antagonistic or conflicting interests.”), quoting Secretary of
Labor v. Fitzsimmons, 805 F.2d 682, 697 (7th Cir. 1986); Safeco Insurance Company of America
v. American International Group, Inc., 710 F.3d 754, 760 (7th Cir. 2013) (“Representation of a
class by one plaintiff or one group of plaintiffs is inadequate under Fed.R.Civ.P. 23(a)(4), (g)(4) if
there is a potential dispute between factions within the class over allocation of settlement
proceeds.”). However, the mere possibility of intraclass conflicts does not foreclose class
certification. Abbott v. Lockheed Martin Corp., 725 F.3d 803, 813 (7th Cir. 2013).
A class representative “who has serious credibility problems or who is likely to devote too
much attention to rebutting an individual defense may not be an adequate class representative.” CE
Design Ltd. v. King Architectural Metals, Inc., 637 F.3d 721, 726 (7th Cir. 2011). See also Public
Employees’ Retirement System of Mississippi v. TreeHouse Foods, Inc., No. 16-CV-10632, 2020
WL 919249, *3 (N.D.Ill. Feb. 26, 2020); Greene v. Mizuho Bank, Ltd., 327 F.R.D. 190, 194 – 195
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(N.D.Ill. 2018). However, “[f]or an assault on the class representative’s credibility to succeed, the
party mounting the assault must demonstrate that there exists admissible evidence so severely
undermining plaintiff’s credibility that a fact finder might reasonably focus on plaintiff’s
credibility, to the detriment of absent class members’ claims.” CE Design, supra, 637 F.3d at 728.
“Typically where courts have denied class certification they have done so because the class
representative generally lacked credibility or the class representative’s credibility was severely
strained with respect to the claims in the lawsuit.” Jamison v. First Credit Services, Inc., 290 F.R.D.
92, 105 (N.D.Ill. 2013) (finding named plaintiff to be inadequate because he had pleaded guilty to
felony fraud charge and was subject to unique defense in case). See also CE Design, supra, 637
F.3d at 727 – 728 (requiring district court to reconsider adequacy of class representative when his
credibility was placed into question).
If a class representative has a particularly weak claim, he or she may be an inadequate
representative because he or she will lack personal incentive to pursue the claims vigorously on
behalf of the class. See Bibbs v. Sheriff of Cook County, 618 Fed.Appx. 847, 851 (7th Cir. 2015).
For example, “a plaintiff against whom the defendants have a defense not applicable to other
members of the class is not a proper class representative.” Hardy v. City Optical Inc., 39 F.3d 765,
770 (7th Cir. 1994). See also Collins v. Village of Palatine, Illinois, 875 F.3d 839, 846 (7th Cir.
2017).
However, the presence of some situational differences between the class representative and
other class members generally will not render the class representative inadequate. For example,
when the class representative in a discrimination suit was ultimately promoted to a management
position, unlike most of the class members, the court found that the named plaintiff still shared the
same injuries from the alleged discrimination with the rest of the class, and her interest in
“vindicating herself” from that discrimination was not lessened by her marriage to a manager at the
defendant company. Radmanovich, supra, 216 F.R.D. at 434. See also Uhl, supra, 309 F.3d at
985 – 986 (fact that class representative would not receive same compensation as one half of class
did not make representative inadequate because he did not know to which half of class he belonged
and thus retained his incentive to represent all class members equally); Phillips v. Asset Acceptance,
LLC, 736 F.3d 1076, 1081 (7th Cir. 2013) (fact that named plaintiff may have different statute of
limitations than other putative class members did not render her inadequate; court could have
created subclass and directed class counsel to designate representative for it). But see Collins,
supra, 875 F.3d at 846.
It is [also] well established that a named plaintiff’s lack of knowledge and
understanding of the case is insufficient to deny class certification, . . . unless his
ignorance unduly impacts his ability to vigorously prosecute the action. . . . “[T]he
burden in demonstrating that the class representative meets this standard is not
difficult. . . . An understanding of the basic facts underlying the claims, some general
knowledge, and a willingness and ability to participate in discovery are sufficient to
meet this standard.” [Citations omitted.] Murray, supra, 232 F.R.D. at 300 (named
plaintiff’s health condition, including memory loss resulting from stroke, did not rise to
level sufficient to disqualify him as class representative), quoting Weiner v. Quaker Oats
Co., No. 98 C 3123, 1999 WL 1011381, *8 (N.D.Ill. Sept. 30, 1999).
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See also Alicea v. County of Cook, No. 18 C 5381, 2019 WL 3318140, *2 (N.D.Ill. July 24, 2019)
(alleged lack of understanding of basic facts of case did not render named representatives
inadequate); Makor Issues & Rights, Ltd. v. Tellabs, Inc., 256 F.R.D. 586, 600 (N.D.Ill. 2009)
(claim that class representative was “passive ‘figurehead’ who lack[ed] a basic understanding of
the litigation” was insufficient to render him inadequate).Ultimately, the court’s focus is ensuring
that the representative will pursue the litigation vigorously on behalf of the class. As long as the
court is satisfied that the named plaintiff does not have conflicting interests with the class and
retains some personal incentive to pursue the litigation, the named plaintiff likely will be considered
an adequate class representative.
Finally, the Seventh Circuit has held that being a “professional plaintiff” is not a disabling
conflict for purposes of the adequacy of representation requirement. Murray v. GMAC Mortgage
Corp., 434 F.3d 948, 951 (7th Cir. 2006). Thus, the Seventh Circuit in Murray determined:
Nothing about the frequency of [plaintiff’s] litigation implies that she is less suited to
represent others than is a person who received and sued on but a single offer. Repeat
litigants may be better able to monitor the conduct of counsel, who as a practical
matter are the class’s real champions. 434 F.3d at 954.
F. [13.17] Fed.R.Civ.P. 23(b) Requirements for Class Certification — The Different Types
of Classes
Fed.R.Civ.P. 23(b) provides that in order for a class action to be maintained, the movant must
satisfy each of the prerequisites of Rule 23(a) and at least one of the three subsections of Rule 23(b).
A class conceivably could qualify under one, two, or all three of the subsections of Rule 23(b).
1. [13.18] Mandatory Class Actions Under Fed.R.Civ.P. 23(b)(1) or Fed.R.Civ.P.
23(b)(2)
Class actions brought under Fed.R.Civ.P. 23(b)(1) and/or 23(b)(2) are described as
“mandatory” class actions. As the Supreme Court explained in Ortiz v. Fibreboard Corp., 527 U.S.
815, 144 L.Ed.2d 715, 119 S.Ct. 2295, 2308 n.13 (1999):
In contrast to class actions brought under subdivision (b)(3), in cases brought under
subdivision (b)(1), Rule 23 does not provide for absent class members to receive notice
and to exclude themselves from class members as a matter of right. See 1 H. Newberg
& A. Conte, Class Actions, §4.01, p. 4 – 6 (3d ed. 1992). . . . It is for this reason that
such cases are often referred to as “mandatory” class actions.
See also Kartman v. State Farm Mutual Automobile Insurance Co., 634 F.3d 883, 889 (7th Cir.
2011).
While notice to the class and the opportunity to opt out are not mandated in class actions
certified under Rule 23(b)(1) or Rule 23(b)(2), courts do have the option of ordering such notice if
they deem it appropriate. Rule 23(c)(2)(A) provides that “[f]or any class certified under Rule
23(b)(1) or (2), the court may direct appropriate notice to the class.” Because absent class members
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are generally unable to remove themselves from class actions certified under Rules 23(b)(1) and
23(b)(2) and adjudications may have a binding effect on the class, the courts construe and apply
Rules 23(b)(1) and 23(b)(2) narrowly to prevent creative attempts to circumvent the more stringent
notice and opt-out requirements of Rule 23(b)(3). Oshana v. Coca-Cola Bottling Co., 225 F.R.D.
575, 584 (N.D.Ill. 2005), aff’d, 472 F.3d 506 (7th Cir. 2006), citing Ortiz, supra. See also McDaniel
v. North American Indemnity, N.V., No. IP-02 C 0422 M/S, 2003 WL 260704, *3 (S.D.Ind. Jan.
27, 2003).
2. [13.19] Fed.R.Civ.P. 23(b)(1) Class Actions
A class may be certified under Fed.R.Civ.P. 23(b)(1) if the movant shows that
(1) prosecuting separate actions by or against individual class members would create
a risk of:
(A) inconsistent or varying adjudications with respect to individual class
members that would establish incompatible standards of conduct for the party
opposing the class; or
(B) adjudications with respect to individual class members that, as a practical
matter, would be dispositive of the interests of the other members not parties to
the individual adjudications or would substantially impair or impede their ability
to protect their interests.
a. [13.20] Fed.R.Civ.P. 23(b)(1)(A)
The starting point for whether Fed.R.Civ.P. 23(b)(1)(A) applies to a particular case is the
determination of the existence or likelihood of separate actions that could lead to inconsistent
adjudications. See Village of Bedford Park v. Expedia, Inc., No. 13 C 5633, 2015 WL 94851, *2
(N.D.Ill. Jan. 6, 2015) (“Rule 23(b)(1)(A) permits class certification if separate actions by or against
individual class members would create a risk of ‘varying adjudications with respect to individual
class members that would establish incompatible standards of conduct for the party opposing the
class.’ ”), quoting Fed.R.Civ.P. 23(b)(1)(A).
The likelihood of multiple lawsuits alone does not satisfy Rule 23(b)(1)(A)’s requirements.
Rather, the language of Rule 23(b)(1)(A) additionally requires a showing that the possibility of
inconsistent judgments would subject defendants to incompatible standards of conduct. See Village
of Bedford Park, supra. This standard has been described by the courts as placing “the party
opposing the class in a position of being unable to comply with one judgment without violating the
terms of another judgment.” Bowe Bell + Howell Co. v. IMMCO Employees’ Ass’n, No. 03 C 8010,
2005 WL 1139645, *4 (N.D.Ill. May 11, 2005), quoting 5 MOORE’S FEDERAL PRACTICE
§23.41[3][a]. See Spano v. Boeing Co., 294 F.R.D. 114, 122 (S.D.Ill. 2013) (finding that failure to
certify proposed Employee Retirement Income Security Act of 1974 (ERISA), Pub.L. No. 93-406,
88 Stat. 829, class “would result in inconsistent or varying adjudications with respect to individual
members of the class, which would establish incompatible standards of conduct for defendants,
thereby making this action appropriate for class certification under Rule 23(b)(1)(A)”).
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It is insufficient for purposes of establishing a risk of incompatible standards of conduct to
contend that “a defendant might be found liable to some plaintiffs and not others” (Bowe Bell,
supra, 2005 WL 1139645 at *5, quoting In re Dennis Greenman Securities Litigation, 829 F.2d
1539, 1545 (11th Cir. 1987)) or to show that “plaintiffs might recover damages in some suits and
not others” (Williams v. Balcor Pension Investors, No. 90 C 0726, 1991 WL 117893, *3 (N.D.Ill.
June 25, 1991)). Rather, the incompatible standards concept contemplates uncertainty regarding
how a defendant must react or respond to inconsistent adjudications. The court in Williams
described those circumstances under which a class can be certified pursuant to Rule 23(b)(1)(A):
The risk of “incompatible standards of conduct” which Rule 23(b)(1)(A) was designed
to protect against involves situations where the non-class party does not know,
because of inconsistent adjudications, whether or not it is legally permissible for it to
pursue a certain course of conduct. Thus, Rule 23(b)(1)(A) is designed to protect
against the nonclass party’s being placed in a stalemated or conflicted position and is
applicable only to actions in which there is not only a risk of inconsistent
adjudications but also where the nonclass party could be sued for different and
incompatible affirmative relief. [Emphasis in original.] 1991 WL 117893 at *4, quoting
Employers Insurance of Wausau v. Federal Deposit Insurance Corp., 112 F.R.D. 52, 54
(E.D.Tenn. 1986).
There is also authority holding that Rule 23(b)(1) certification “should be confined to those
cases where there are no, or few, individual questions.” Doe v. Guardian Life Insurance Company
of America, 145 F.R.D. 466, 477 (N.D.Ill. 1992); Bowe Bell, supra, 2005 WL 1139645 at *5,
quoting Doe, supra. See also Hylaszek v. Aetna Life Insurance Co., No. 94 C 5961, 1998 WL
381064, *6 (N.D.Ill. July 1, 1998). Rule 23(b)(1) certification may be inappropriate when varying
adjudications can be explained away by the existence of individualized or different facts, as
opposed to those instances that qualify for Rule 23(b)(1)(A) treatment when conflicting court
rulings arise out of essentially the same course of conduct.
b. [13.21] Fed.R.Civ.P. 23(b)(1)(B)
Class certification is appropriate under Fed.R.Civ.P. 23(b)(1)(B) when lawsuits against
individual members of the class “would have the practical if not technical effect of concluding the
interests of the other members as well, or of impairing the ability of the others to protect their own
interests.” Ortiz v. Fibreboard Corp., 527 U.S. 815, 144 L.Ed.2d 715, 119 S.Ct. 2295, 2308 (1999),
quoting Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the
Federal Rules of Civil Procedure (I), 81 Harv.L.Rev. 356, 388 (1967). Classes certified under Rule
23(b)(1)(B) generally involve lawsuits to reorganize fraternal benefit societies, actions by
shareholders to declare a dividend, actions charging a breach of trust by a fiduciary that similarly
affects a large class of beneficiaries such that an accounting is necessary, and limited fund class
actions seeking to aggregate claims against a fund that is insufficient to satisfy the claims of all the
class members. See, e.g., Nistra v. Reliance Trust Co., No. 16 C 4773, 2018 WL 835341, *3
(N.D.Ill. Feb. 13, 2018); Bowe Bell + Howell Co. v. IMMCO Employees’ Ass’n, No. 03 C 8010,
2005 WL 1139645, *5 (N.D.Ill. May 11, 2005), citing Ortiz, supra, 119 S.Ct. at 2309; Spano v.
Boeing Co., 294 F.R.D. 114, 122 (S.D.Ill. 2013) (holding in Employee Retirement Income Security
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Act case alleging breach of fiduciary duty that “adjudications with respect to individual members
of the proposed class would, as a practical matter, be dispositive of the interests of the other
members who are not parties to the adjudication or substantially impair or impede their ability to
protect their interests, making certification under Rule 23(b)(1)(B) appropriate as well”).
Inherent in a Rule 23(b)(1)(B) class is the “shared character of the rights claimed or relief
awarded” such that any adjudication in one individual’s case “disposes of, or substantially affects,
the interest of absent class members.” Bowe Bell, supra, 2005 WL 1139645 at *5, quoting Ortiz,
supra, 119 S.Ct. at 2309. An example would be a situation in which the first case decided by a
court among many pending cases determines the operating rules for a limited fund that affects the
rights for all participants. Rule 23(b)(1)(B) tries to promote equal treatment for all claimants,
thereby avoiding a rush to the courthouse that would reward only the earliest claimants before a
limited fund is depleted. See Ortiz, supra, 119 S.Ct. at 2311 (“The concept driving this type of suit
was insufficiency, which alone justified the limit on an early feast to avoid a later famine.”).
It is well settled that the potential stare decisis or precedential effect of an adjudication on other
class members’ subsequent claims is insufficient to support certification under Rule 23(b)(1)(B).
See Bowe Bell, supra, 2005 WL 1139645 at *5 (“stare decisis alone is not a reason to grant
certification under Rule 23(b)(1)(B)”); Nelson v. IPALCO Enterprises, Inc., No. IP02-477-CHK,
2003 WL 23101792, *11 (S.D.Ind. Sept. 30, 2003) (“Rule 23(b)(1)(B) does not apply merely
because a decision in one case may establish a bad precedent for others in the class.”).
The most common Rule 23(b)(1)(B) class actions are “limited funds cases” in which
aggregated claims are “made by numerous persons against a fund insufficient to satisfy all claims.”
Ortiz, supra, 119 S.Ct. at 2309, quoting Advisory Committee Notes, 1966 Amendment,
Fed.R.Civ.P. 23. Typically, limited fund cases involve “claimants to trust assets, a bank account,
insurance proceeds, company assets in a liquidation sale, proceeds of a ship sale in a maritime
accident suit, and others.” 119 S.Ct. at 2309.
The Supreme Court in Ortiz addressed whether a mandatory Rule 23(b)(1)(B) designation (with
no notice or opt-out rights) applied to the creation of a limited settlement fund designed to settle on
a nationwide basis a massive number of existing and future asbestos claims. The proponents of the
settlement urged that the defendants’ assets and insurance would not cover all potential claims.
Although intimating that the drafters of Rule 23 did not envision applying Rule 23(b)(1)(B) to
limited funds created by the settlement of mass tort litigation, the Supreme Court nonetheless
articulated a three-part test to determine whether a mandatory class is appropriate under Rule
23(b)(1)(B) when an alleged limited fund is involved. The movant must show that (1) the
aggregated, total maximum amount of liquidated claims exceeds the total maximum fund available
for satisfying those claims; (2) the entirety of the inadequate fund will be devoted to satisfy the
overwhelming class claims; and (3) the claimants share a common theory of recovery and will be
treated equally. 119 S.Ct. at 2311, 2313.
In Ortiz, the Supreme Court rejected the Rule 23(b)(1)(B) settlement. The Court emphasized
that settlements of mandatory classes require heightened scrutiny by the court to protect the
interests of class members who have no right to opt out. 119 S.Ct. at 2315 – 2316. The Supreme
Court held that, at a minimum, a district court must consider evidence in order to ascertain the limit
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and insufficiency of a fund and that evidence must be subject to challenge at a court proceeding.
119 S.Ct. at 2316. The Court found the class settlement to be deficient because there was no finding
as to the upper limit of the proposed fund and, in particular, no finding as to the total amount of
insurance that was available to satisfy claims. The Court also expressed concern over the divergent
treatment of various groups of class members without the use of appropriate subclasses and without
the structural protection of independent counsel. 119 S.Ct. at 2318 – 2321. The settlement was also
deficient because it allowed the defendant to retain its net worth and, therefore, the defendant was
not distributing all assets available to redress the class’s claims. 119 S.Ct. at 2321. The Court
concluded that the parameters of a limited fund could not be created solely by agreement of the
parties to a settlement. 119 S.Ct. at 2315 – 2316. See also McDaniel v. North American Indemnity,
N.V., No. IP-02 C 0422 M/S, 2003 WL 260704, *5 (S.D.Ind. Jan. 27, 2003).
The courts also recognize that class certification under Rule 23(b)(1)(B) is generally
unavailable on a limited fund theory when the defendant has the ability to pay individual damages
awards. T.S. v. Twentieth Century Fox Television, No. 16 CV 08303, 2020 WL 247463, *16
(N.D.Ill. Jan. 16, 2020) (“Given that the Fox Defendants appear to have sufficient funds to satisfy
the claims of each putative class member and that restitution based on unjust enrichment may not
be a fitting remedy in this context, Plaintiffs have not shown that certification of a class under
Rule23(b)(1)(B) is warranted based on a limited fund theory.”); Oshana v. Coca-Cola Bottling Co.,
225 F.R.D. 575, 583 – 584 (N.D.Ill. 2005), aff’d, 472 F.3d 506 (7th Cir. 2006).
3. [13.22] Fed.R.Civ.P. 23(b)(2) Class Actions
When a putative class meets Fed.R.Civ.P. 23(a)’s prerequisites, Fed.R.Civ.P. 23(b)(2) permits
that class to be certified when
the party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief or corresponding declaratory relief
is appropriate respecting the class as a whole.
The significant difference between Rule 23(b)(2) and Rule 23(b)(3) certification is that a
23(b)(2) class does not have the notice and opt-out rights afforded to a 23(b)(3) class. See Lemon
v. International Union of Operating Engineers, Local No. 139, AFL-CIO, 216 F.3d 577, 580 (7th
Cir. 2000). This does not become an issue when the class seeks solely an injunction or a declaratory
judgment. On the other hand, what occurs when the class also seeks money damages? In its notes,
the Advisory Committee stated that Rule 23(b)(2) “does not extend to cases in which the
appropriate final relief relates exclusively or predominantly to money damages.” Advisory
Committee Notes, 1966 Amendment, Fed.R.Civ.P. 23(b)(2).
Picking up on the above language, the Seventh Circuit has joined several other circuit courts
of appeal in adopting the “predominance” test for Rule 23(b)(2) certification, namely, that
“nonequitable monetary relief may be obtained . . . only if the predominant relief sought is
injunctive or declaratory” relief. Lemon, supra, 216 F.3d at 580 – 581, quoting Allison v. Citgo
Petroleum Corp., 151 F.3d 402, 425 (5th Cir. 1998).
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True, the only monetary relief sought is back pay; true, too — contrary to the
common but erroneous notion that courts of equity can’t award monetary relief —
they can do so if the award is merely incidental to the grant of an injunction or
declaratory relief: “incidental” in the sense of requiring only a mechanical
computation. That is the “clean-up” doctrine of equity. Randall v. Rolls-Royce Corp.,
637 F.3d 818, 825 (7th Cir. 2011), citing Reich v. Continental Casualty Co., 33 F.3d 754,
756 (7th Cir. 1994).
See also Brown v. Cook County, 332 F.R.D. 229, 238 n.3 (N.D.Ill. 2019); Porter v. Pipefitters
Association Local Union 597, 208 F.Supp.3d 894, 909 (N.D.Ill. 2016). In other words, the
compensatory and punitive damages the class seeks must be “incidental to the equitable remedy”
such that the right to jury trial (as articulated in Beacon Theatres, Inc. v. Westover, 359 U.S. 500,
3 L.Ed.2d 988, 79 S.Ct. 948 (1959), and Dairy Queen, Inc. v. Wood, 369 U.S. 469, 8 L.Ed.2d 44,
82 S.Ct. 894 (1962)) under the Seventh Amendment and the right to notice under the Due Process
Clause are not impinged. Jefferson v. Ingersoll International Inc., 195 F.3d 894, 898 (7th Cir.
1999).
The Seventh Circuit has adopted a definition of “incidental damages” as those “that flow
directly from liability to the class as a whole on the claims forming the basis of the injunctive or
declaratory relief.” Lemon, supra, 216 F.3d at 581, quoting Allison, supra, 151 F.3d at 415. That
is, those damages “do not depend ‘in any significant way on the intangible, subjective differences
of each class member’s circumstances.’ ” Id. Nor does the damages determination “require
additional hearings to resolve the disparate merits of each individual’s case.” Id. This latter point
in some way bleeds Rule 23(b)(3)’s predominance requirement into Rule 23(b)(2)’s certification
requirements.
Whatever the case, the Rule 23(b)(2) predominance test is the prevailing analysis in the Seventh
Circuit, but that analysis remains highly dependent on the specifics of each particular case. Two
cases arising under the Employee Retirement Income Security Act are illustrative. In Berger v. Xerox
Corporation Retirement Income Guarantee Plan, 338 F.3d 755 (7th Cir. 2003), the plaintiffs
brought a claim under ERISA seeking a declaration and damages arising from alleged improper
calculations of their benefits when paid. The Seventh Circuit affirmed Rule 23(b)(2) certification
because the damages due following the determination of the declaratory relief “followed
mechanically.” 338 F.3d at 764. In contrast, the Seventh Circuit in In re Allstate Insurance Co.,
400 F.3d 505, 508 (7th Cir. 2005), reversed Rule 23(b)(2) certification of a class seeking
declaratory relief and damages (arising from Allstate’s alleged violations of ERISA by allegedly
forcing class members to resign before they could take advantage of severance benefits) because
“more than a thousand individual hearings will be necessary in order to determine which members
were really forced to quit and which quit voluntarily; only the former are entitled to relief.” See
also Andrews v. Chevy Chase Bank, 545 F.3d 570, 577 (7th Cir. 2008) (denying class certification
in Truth in Lending Act rescission action because statutory right to initiate rescission “is not a form
of ‘final’ declaratory relief under 23(b)(2)”), cert. denied, 129 S.Ct. 2864 (2009).
In Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 180 L.Ed.2d 374, 131 S.Ct. 2541, 2559
(2011), the U.S. Supreme Court expressly rejected the predominance test for determining whether
a Rule 23(b)(2) class can include a request for monetary relief. The Court held that the
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“ ‘predominance’ of a proper (b)(2) injunctive claim does nothing to justify elimination of Rule
23(b)(3)’s procedural protections: It neither establishes the superiority of class adjudication over
individual adjudication nor cures the notice and opt-out problems.” [Emphasis in original.] Id. The
Court also noted that the “Advisory Committee’s statement that Rule 23(b)(2) ‘does not extend to
cases in which the appropriate final relief relates exclusively or predominantly to money damages’ ”
does not create a negative implication that the rule does extend to cases in which the relief “relates
only partially and nonpredominantly to money damages.” [Emphasis in original.] Id., quoting
Advisory Committee Notes, 1966 Amendment, Subdivision (b)(2), Fed.R.Civ.P. 23. The Court left
open the possibility, however, that a Rule 23(b)(2) class would permit the certification of monetary
relief that is “incidental to requested injunctive or declaratory relief,” defined as “damages that
flow directly from liability to the class as a whole on the claims forming the basis of the injunctive
or declaratory relief.” [Emphasis in original.] 131 S.Ct. at 2560, quoting Allison, supra, 151 F.3d
at 415. The Court never reached this issue, however, ruling that the plaintiffs’ claims for back pay
under Title VII of the Civil Rights Act of 1964, Pub.L. No. 88-352, Title VII, 78 Stat. 241, could
not be certified as a Rule 23(b)(2) class because each class member had individualized monetary
claims that “belong in Rule 23(b)(3).” 131 S.Ct. at 2558. The Seventh Circuit has assumed,
however, that the Supreme Court in Wal-Mart “left intact the authority to provide purely incidental
monetary relief in a (b)(2) class action.” Johnson v. Meriter Health Services Employee Retirement
Plan, 702 F.3d 364, 372 (7th Cir. 2012). See also Chicago Teachers Union, Local No. 1 v. Board
of Education of City of Chicago, 797 F.3d 426, 441 n.8 (7th Cir. 2015) (“To the extent that any
monetary relief is ‘incidental to the injunctive or declaratory relief’ it could be included in a Rule
23(b)(2) class, if ‘it appear[s] that the calculation of monetary relief will be mechanical, formulaic,
a task not for a trier of fact but for a computer program.’ ”), quoting Johnson, 702 F.3d at 372;
Carlson v. Northrop Grumman Corp., 333 F.R.D. 415, 425 (N.D.Ill. 2019).
The Seventh Circuit in Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 499 (7th Cir.
2012), a post-Wal-Mart case, vacated the district court’s order certifying a Rule 23(b)(2) class on
the basis that the district court’s remedial scheme required “thousands of individual determinations
of class membership, liability, and appropriate remedies.” The case involved individualized
education programs for which there could “be no single injunction that provides final relief to the
class as a whole”; rather, putative class members would have to opt in after receiving notice and
then be evaluated for membership in the class. Id. See also Young v. Fortis Plastics, LLC, 294
F.R.D. 128, 138 (N.D.Ind. 2013) (refusing to certify Rule 23(b)(2) class when purpose of
declaration under Worker Adjustment and Retraining Notification Act was to “ensure the
obtainment of individual money damages”). However, in another post-Wal-Mart case, the Seventh
Circuit upheld Rule 23(b)(2) certification when the class was seeking reformation of a pension plan
under ERISA through a declaration of rights. Johnson, supra, 702 F.3d at 371. The court held that
once that reformation was done, calculating the monetary relief due “will just be a matter of laying
each class member’s pension-related employment records alongside the text of the reformed plan
and computing the employee’s entitlement by subtracting the benefit already credited to him from
the benefit to which the reformed plan document entitles him.” Id. Thus, the monetary relief was
truly “incidental.” Id. See also Carlson v. Northrop Grumman Corp., 333 F.R.D. 415, 425 (N.D.Ill.
2019).
Even before the Wal-Mart decision, the Seventh Circuit had refused to allow classes to be
certified under Rule 23(b)(2) when individual issues were present. See Randall v. Rolls-Royce
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Corp., 637 F.3d 818, 826 (7th Cir. 2011) (affirming denial of Rule 23(b)(2) certification when
calculating amount of backpay in gender discrimination case “would require 500 separate hearings”
so that “monetary tail would be wagging the injunction dog”; merely because relief is “equitable”
does not make it appropriate for Rule 23(b)(2) certification); Kartman v. State Farm Mutual
Automobile Insurance Co., 634 F.3d 883, 893 (7th Cir. 2011) (reversing certification of Rule
23(b)(2) class in breach-of-contract action when appropriate relief was damages and injunction
“would merely lay an evidentiary foundation for subsequent determinations of liability”). But see
Pella Corp. v. Saltzman, 606 F.3d 391, 392, 395 (7th Cir. 2010) (affirming district court’s
certification of Rule 23(b)(2) class requesting six specific declarations that uniformly would have
entitled class members to window replacements due to design defect).
The Seventh Circuit has held that Rule 23(b)(2) applies to each subclass “rather than to the
class action out of which the subclasses have been carved.” Johnson, supra, 702 F.3d at 368. “One
can if one wants [to] think of this class action as actually 10 separate class actions and apply the
standard in Rule 23(b)(2) to each of them.” 702 F.3d at 368 – 369.
4. [13.23] Fed.R.Civ.P. 23(b)(3) Class Actions
Fed.R.Civ.P. 23(b)(3) applies to class actions when the class is primarily seeking monetary
relief. Rule 23(b)(3) requires the court to determine “questions of law or fact common to class
members predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for fairly and efficiently adjudicating the controversy.” These
requirements of Rule 23(b)(3) are commonly referred to as “predominance” and “superiority.” Reed
v. Brex, Inc., No. 3:17-CV-292-NJR, 2020 WL 584298, *2 (S.D.Ill. Feb. 6, 2020); Van v. Ford
Motor Co., 332 F.R.D. 249, 288 (N.D.Ill. 2019); Farmer v. DirectSat USA, LLC, No. 08 C 3962,
2010 WL 3927640, *8 (N.D.Ill. Oct. 4, 2010).
a. [13.24] Predominance
The inquiry as to whether common issues of law or fact predominate over individual issues is
far more demanding than the commonality requirement of Fed.R.Civ.P. 23(a). Amchem Products,
Inc. v. Windsor, 521 U.S. 591, 138 L.Ed.2d 689, 117 S.Ct. 2231 (1997). The seminal Supreme
Court decision interpreting the requirements of Rule 23(b)(3) describes the predominance
requirement as testing “whether proposed classes are sufficiently cohesive to warrant adjudication
by representation.” 117 S.Ct. at 2249. “Rule 23(b)(3)’s predominance requirement is satisfied when
common questions represent a significant aspect of a case and can be resolved for all members of
a class in a single adjudication.” Yata v. BDJ Trucking Co., No. 17-CV-03503, 2020 WL 1062332,
*5 (N.D.Ill. Mar. 5, 2020), quoting Messner v. Northshore University Health System, 669 F.3d 802,
815 (7th Cir. 2012).
“Predominance is a qualitative rather than a quantitative concept. It is not determined simply
by counting noses: that is, determining whether there are more common issues or more individual
issues, regardless of relative importance.” Parko v. Shell Oil Co., 739 F.3d 1083, 1085 (7th Cir.
2014). See also Beaton v. SpeedyPC Software, 907 F.3d 1018, 1029 (7th Cir. 2018) (predominance
“requires more than a tally of common questions; the district court must consider their relative
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importance”), cert. denied, 139 S.Ct. 1465 (2019); Butler v. Sears, Roebuck & Co., 727 F.3d 796,
801 (7th Cir. 2013) (“predominance requires a qualitative assessment too; it is not bean counting”).
The underlying question is whether a class action will be more efficient than individual suits. Parko,
supra, 739 F.3d at 1085. Thus, if “resolving a common issue will not greatly simplify the litigation
to judgment or settlement of claims of hundred[s] or thousands of claimants, the complications, the
unwieldiness, the delay, and the danger that class treatment would expose the defendant or
defendants to settlement-forcing risk are not costs worth incurring.” Id.
Although the predominance requirement has been interpreted and applied in a variety of ways
by courts in the jurisdiction of the Seventh Circuit, essentially there are two main components of
the predominance inquiry: whether factual differences between class members will predominate
over common issues and whether the class claims are controlled by sufficiently consistent law. See
§§13.25 and 13.26 below.
(1)

[13.25] Variation in factual issues

“[Fed.R.Civ.P.] 23(b)(3) permits class certification if . . . questions of law or fact common to
the members of the proposed class predominate over questions affecting only individual class
members.” Van v. Ford Motor Co., 332 F.R.D. 249, 264 (N.D.Ill. 2019). When claims by class
representatives and the proposed class derived from a single course of conduct by the defendant,
predominance is satisfied. See Bernal v. NRA Group, LLC, 318 F.R.D. 64, 76 (N.D.Ill. 2016). See
also Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 568 U.S. 455, 185 L.Ed.2d 308,
133 S.Ct. 1184, 1195 – 1196 (2013) (in securities fraud action, materiality is “common question”
for purposes of class certification analysis under Rule 23(b)(3)); Bell v. PNC Bank, National Ass’n,
800 F.3d 360, 378 (7th Cir. 2015) (“[A] common question predominates over individual claims if
‘a failure of proof on the [common question] would end the case’ and the whole class ‘will prevail
or fail in unison.’ ”), quoting Amgen, supra, 133 S.Ct. at 1191; Holtzman v. Turza, 728 F.3d 682,
684 (7th Cir. 2013) (whether given fax qualifies as advertisement under Telephone Consumer
Protection Act of 1991 is question common to all putative class members); Yata v. BDJ Trucking
Co., No. 17-CV-03503, 2020 WL 1062332, *5 (N.D.Ill. Mar. 5, 2020) (predominance satisfied
when common questions existed when all class members signed one or both agreements at issue);
Mack v. Resurgent Capital Services, L.P., No. 18 C 6300, 2020 WL 549635, *6 (N.D.Ill. Feb. 3,
2020) (predominance satisfied when viability of class claims depended on answering same question
as to whether consumers would find defendant’s form letter misleading); Phillips v. Waukegan
Housing Authority, 331 F.R.D. 341, 353 (N.D.Ill. 2019) (common questions predominated as to
whether defendants’ actions in addressing bedbug infestation were appropriate).
However, common issues do not predominate when the elements of proof or remedies for a
particular claim require an individualized factual analysis. See Comcast Corp. v. Behrend, 569 U.S.
27, 185 L.Ed.2d 515, 133 S.Ct. 1426, 1433 – 1435 (2013) (when plaintiffs’ expert could not create
damages model that applied across entire class on plaintiffs’ theory of liability, common issues did
not predominate). “[T]he requirement of predominance is not satisfied if ‘individual questions . . .
overwhelm questions common to the class.’ ” Butler v. Sears, Roebuck & Co., 727 F.3d 796, 801
(7th Cir. 2013), quoting Amgen Inc. v. Connecticut Retirement Plans & Trust Funds, 568 U.S. 455,
185 L.E.2d 308, 133 S.Ct. 1184, 1196 (2013). See also Howland v. First American Title Insurance
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Co., 672 F.3d 525, 530 (7th Cir. 2012) (affirming denial of Rule 23(b)(3) certification of claims
alleging kickback violations under Real Estate Settlement Procedures Act of 1974 because “these
cases generally [require] an individual analysis of each alleged kickback to compare the services
performed with the payment made”); Lady Di’s, Inc. v. Enhanced Services Billing, Inc., 654 F.3d
728, 738 (7th Cir. 2011) (affirming denial of Rule 23(b)(3) certification of claims alleging
unauthorized charges on phone bills because “the details of each customer’s individual transactions
would need to be examined to consider whether the claims for unjust enrichment or statutory
deception were proven”); Siegel v. Shell Oil Co., 612 F.3d 932, 936 (7th Cir. 2010) (affirming
denial of Rule 23(b)(3) certification of claims alleging statutory consumer fraud for manipulation
of gasoline prices when “it would be required to make individual determinations concerning why
a plaintiff bought gasoline from a particular supplier . . . to discern whether the defendants’ conduct
proximately caused each plaintiff’s injuries”); Portis v. City of Chicago, Illinois, 613 F.3d 702, 705
(7th Cir. 2010) (decertifying Rule 23(b)(3) class of prisoners alleging unreasonable detention
because “reasonableness is a standard rather than a rule, and because one detainee’s circumstances
differ from another’s”); Andrews v. Chevy Chase Bank, 545 F.3d 570, 577 (7th Cir. 2008) (“If the
class certification only serves to give rise to hundreds or thousands of individual proceedings
requiring individually tailored remedies, it is hard to see how common issues predominate.”);
Foday v. Air Check, Inc., No. 15 C 10205, 2017 WL 2672294, *4 (N.D.Ill. June 21, 2017)
(predominance not satisfied when individual issues relating to shifts and responsibilities of workers
varied greatly and individual issues of damages made subclasses inappropriate); Pavone v.
Meyerkord & Meyerkord, LLC, 321 F.R.D. 314, 322 (N.D.Ill. 2017) (no predominance in privacy
breach case); Balschmiter v. TD Auto Finance LLC, No. 13-CV-11866-JPS, 2014 WL 6611008,
**19 – 21 (E.D.Wis. Nov. 20, 2014) (common issues did not predominate in Telephone Consumer
Protection Act suit when individual issues of consent existed for each putative class member that
could not be resolved without mini-hearing); Jamison v. First Credit Services, Inc., 290 F.R.D. 92,
105 – 107 (N.D.Ill. 2013) (same); Oshana v. Coca-Cola Bottling Co., 225 F.R.D. 575, 586 (N.D.Ill.
2005) (“To establish proximate causation, each individual must provide evidence of his or her
knowledge of the deceptive acts and purported misstatements.”), aff’d, 472 F.3d 506 (7th Cir.
2006).
Courts generally find that individualized issues predominate in certain types of actions, such
as consumer fraud, which require proof of individual reliance and damages. See, e.g., Thorogood
v. Sears, Roebuck & Co., 547 F.3d 742, 747 (7th Cir. 2008) (denying class certification under Rule
23(b)(3) when “evaluation of the class members’ claims [would] require individual hearings” to
determine what they believed about defendant’s representation that their clothes dryers had
“stainless steel drum”); Nagel v. ADM Investor Services, Inc., 217 F.3d 436, 443 (7th Cir. 2000)
(“because the complaints alleged fraud, which is plaintiff-specific, issues common to all of the class
members were not likely to predominate over issues peculiar to specific members”); Frahm v.
Equitable Life Assurance Society of United States, 137 F.3d 955, 957 (7th Cir. 1998); Clark v.
Experian Information, Inc., 233 F.R.D. 508 (N.D.Ill. 2005). Similarly, in a breach-of-warranty
claim, individualized proof is necessary to establish the nature of the promised warranty. See Szabo
v. Bridgeport Machines, Inc., 249 F.3d 672, 677 – 678 (7th Cir. 2001); Haley v. Kolbe & Kolbe
Millwork Co., 863 F.3d 600, 608 (7th Cir. 2017) (individualized issues of state law on breach of
warranty predominated over common questions). Factual variation can also preclude class
certification in a breach-of-contract action when individual contracts contain different provisions
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or interpretation of contractual obligations requires an individualized factual analysis. See Pastor
v. State Farm Mutual Automobile Insurance Co., No. 05 C 1459, 2005 WL 2453900 (N.D.Ill. Sept.
30, 2005), aff’d, 487 F.3d 1042 (7th Cir. 2007).
In contrast to individualized factual issues regarding liability, courts are generally less
concerned about differences between individual class members’ damages or recovery under federal
claims. See Mulvania v. Sheriff of Rock Island County, 850 F.3d 849, 859 (7th Cir. 2017)
(requirement of individualized inquiry for damages would not necessarily preclude certification in
a case); In re IKO Roofing Shingle Products Liability Litigation, 757 F.3d 599, 602 (7th Cir. 2014)
(“commonality of damages” is not essential to certifying class under Rule 23(b)(3)); Butler, supra,
727 F.3d at 801 (7th Cir. 2013) (“It would drive a stake through the heart of the class action device,
in cases in which damages were sought rather than an injunction or declaratory judgment, to require
that every member of the class have identical damages.”); Arreola v. Godinez, 546 F.3d 788, 801
(7th Cir. 2008) (“need for individual damages determinations does not, in and of itself, require
denial of [the] motion for class certification”). But see Espenscheid v. DirectSat USA, LLC, 705
F.3d 770, 773 (7th Cir.2013) (holding that individual damages issues that would “require 2341
separate evidentiary hearings” prevented certification). For example, when a class sought statutory
damages, rather than actual damages, under the Fair Credit Reporting Act, the class avoided the
predominance questions arising from individual damages questions. Murray v. New Cingular
Wireless Services, Inc., 232 F.R.D. 295, 302 (N.D.Ill. 2005). See also Panache Broadcasting of
Pennsylvania, Inc. v. Richardson Electronics, Ltd., No. 90 C 6400, 1999 WL 342392, *4 (N.D.Ill.
May 14, 1999) (“inability to prove damages on a classwide basis was not fatal to class certification”
in context of action regarding violations of Sherman Anti-Trust Act and Clayton Act); Messner v.
Northshore University HealthSystem, 669 F.3d 802, 815 – 816 (7th Cir. 2012) (finding that Rule
23(b)(3)’s predominance requirement was satisfied when central issue in antitrust case was
“antitrust impact,” which plaintiffs could prove using common evidence such as expert report).
Federal securities fraud cases also often are subject to class certification using presumed
damages theories. See Erica P. John Fund, Inc. v. Halliburton Co., 563 U.S. 804, 180 L.Ed.2d 24,
131 S.Ct. 2179, 2183, 2185 – 2186 (2011) (holding that securities fraud plaintiffs need not prove
“loss causation” in order to obtain class certification; court simply could presume that investors
relied on public misstatements that affected stock price — “fraud-on-the-market theory”);
Schleicher v. Wendt, 618 F.3d 679, 681 – 682 (7th Cir. 2010) (“When a large, public company
makes statements that are said to be false, securities-fraud litigation regularly proceeds as a class
action. . . . [The] fraud-on-the-market doctrine[ ] supplants ‘reliance’ as an independent element by
establishing a more direct method of causation.”). Courts also rely on the variety of solutions
available to resolve “problems created by the presence in a class action litigation of individual
damages issues.” Carnegie v. Household International, Inc., 376 F.3d 656, 661 (7th Cir. 2004)
(individualized questions regarding damages “need not defeat class treatment of the question
whether the defendants violated RICO[; when] that question is answered, if it is answered in favor
of the class, a global settlement along the lines originally negotiated (though presumably with
different dollar figures) will be a natural and appropriate sequel”).
Further, when the applicability of affirmative defenses requires an analysis of individual factual
circumstances, a finding of predominance may also be precluded. See, e.g., Clark, supra; Foday,
supra; Smith v. NVR, Inc., No. 17 C 8328, 2019 WL 6838938, *5 (N.D.Ill. Dec. 16, 2019)
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(individual issues of proximate causation predominated over common questions); Guillory v.
American Tobacco Co., No. 97 C 8641, 2001 WL 290603 (N.D.Ill. Mar. 20, 2001) (assumption of
risk, contributory negligence, and statute-of-limitations defenses require inquiry into specifics of
each plaintiff’s circumstances, making class action inappropriate method for adjudicating these
claims). But see Ploss v. Kraft Foods Group, Inc., No. 15 C 2937, 2020 WL 43013, *7 (N.D.Ill.
Jan. 3, 2020) (rejecting argument that statute-of-limitations defense issues predominated over
common questions).
(2)

[13.26] Variation in controlling law

In the context of class claims arising from federal statutes, variation in controlling law is rarely
a barrier to class certification because the statute on which the claim is based is national and thus
consistent in scope. “Reliance on federal law avoids the complications that can plague multi-state
classes under state law.” Murray v. GMAC Mortgage Corp., 434 F.3d 948, 953 (7th Cir. 2006). See
also Abrams v. Van Kampen Funds, Inc., No. 01 C 7538, 2002 WL 1989401 (N.D.Ill. Aug. 27,
2002) (class action particularly appropriate for claims under federal securities laws).
However, in the context of class actions based on state law or common-law claims, variation
between state laws often presents a substantial bar to satisfying the predominance requirement. See
Thorogood v. Sears, Roebuck & Co., 547 F.3d 742, 745 (7th Cir. 2008) (noting that one of
downsides of class action is “tendency, when the claims in a federal class action are based on state
law, to undermine federalism”). “No class action is proper unless all litigants are governed by the
same legal rules. Otherwise the class cannot satisfy the commonality and superiority requirements”
of Fed.R.Civ.P. 23(a) and 23(b)(3). In re Bridgestone/Firestone, Inc., 288 F.3d 1012, 1015 (7th
Cir. 2002). See also Tarzian v. Kraft Heinz Foods Co., No. 18 C 7148, 2019 WL 5064732, *1 n.1
(N.D.Ill. Oct. 9, 2019); Fullerton v. Corelle Brands, LLC, No. 18-CV-4152, 2019 WL 4750039,
*15 (N.D.Ill. Sept. 30, 2019); Jones v. BRG Sports, Inc., No. 18 C 7250, 2019 WL 3554374, *6
(N.D.Ill. Aug. 1, 2019); In re National Collegiate Athletic Association Student-Athlete Concussion
Injury Litigation, 314 F.R.D. 580, 597 (N.D.Ill. 2016) (emphasizing that class action device is ill
suited for disputes that call for application of multiple states’ laws to single class’s claims). Further,
“[t]he burden is on plaintiffs to show that, as to the law pertinent to the present case, there are no,
or only a few, variations among the different jurisdictions.” Krause v. GE Capital Mortgage
Services, Inc., No. 97 C 8589, 1998 WL 831896, *3 (N.D.Ill. Nov. 20, 1998).
For example, classes bringing nationwide state law consumer fraud actions are rarely certified.
See Miller v. General Motors Corp., No. 98 C 7386, 2003 WL 168626, *2 (N.D.Ill. Jan. 26, 2003)
(“No court has held that the fifty states’ consumer fraud statutes, or common laws of fraudulent
omission, are so similar that a single forum state’s law could be applied to a multi-state class.”).
This is because state consumer fraud laws vary in many ways, including
differences in whether omissions can form the basis for a statutory fraud claim;
differences in standards of liability for both statutory and common law omission
claims; differences in standards for a duty to disclose; differences in standards for
showing knowledge of the facts allegedly omitted; differences in standards for intent;
differences in standards of reliance; differences in standing requirements; differences
in notice requirements; differences in statutes of limitations; and different standards
for compensatory and punitive damages. 2003 WL 168626 at *2 n.2.
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These differences can make it extremely difficult, if not impossible, to fairly adjudicate fraud
claims in a class action context. See Spector v. Mondelez International, Inc., 178 F.Supp.3d 657,
664 – 665 (N.D.Ill. 2016) (“[A] complaint alleging a violation of consumer fraud must be pled
with . . . particularity and specificity.”), quoting Connick v. Suzuki Motor Co., 174 Ill.2d 482, 675
N.E.2d 584, 593, 221 Ill.Dec. 389 (1996).
For similar reasons, class certification has been denied when claims are brought under a variety
of different state laws. See, e.g., Thorogood, supra, 547 F.3d at 746 (refusing to certify class when
plaintiff wanted to litigate “in a single federal district court half a million claims wrested from the
control of the courts of the 29 jurisdictions in which those claims arose and the laws of which
govern the claimants’ entitlement to and scope of relief”); Isaacs v. Sprint Corp., 261 F.3d 679,
682 (7th Cir. 2001) (denying class certification in dispute regarding easements to land adjacent to
railroad tracks throughout country when variations in laws of 48 states and over period of more
than 100 years made it “unlikely that common issues predominate over individual-claim issues”);
In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1300 – 1302 (7th Cir. 1995) (differences between
state negligence laws, including concepts such as duty of care, foreseeability, and proximate cause,
precluded finding of predominance); Tarzian, supra (insufficient to simply allege that other states’
laws were similar to Illinois law); Dhamer v. Bristol-Myers Squibb Co., 183 F.R.D. 520, 530
(N.D.Ill. 1998) (variations among state laws on consumer fraud, consumer protection, and products
liability torts precluded certification of class).
Courts and parties seeking certification take a variety of approaches to avoid the predominance
problems involved in class actions regarding state law claims. For example, courts have tried to
resolve this problem by certifying a separate class for each state. See Szabo v. Bridgeport Machines,
Inc., 249 F.3d 672, 678 (7th Cir. 2001) (alternative to nationwide class certification is class
treatment for single state, although noting that limiting class to only buyers in particular state might
render class too small). However, even when the possibility of state-specific certification exists,
courts may reject that option as unmanageable. See Bridgestone/Firestone, supra, 288 F.3d at
1018 – 1019 (finding litigation was not manageable as class action even on individual state basis
because of predominance of individualized factual issues).
Some plaintiffs have sought to interpret choice of law rules to require application of the law of
only one state. However, the Seventh Circuit has rejected this argument, reasoning that the relevant
state’s choice of law analysis centered on where each individual class member resides, rather than
where the defendant’s principal place of business is located. See Bridgestone/Firestone, supra, 288
F.3d at 1018 (finding that Indiana’s choice-of-law rules select place where each plaintiff lives,
rather than place of defendant’s headquarters). In considering such arguments, courts also note that
the “choice of law analysis is a matter of due process not to be altered in a nationwide class action
simply because it may otherwise result in procedural and management difficulties.” Pastor v. State
Farm Mutual Automobile Insurance Co., No. 05 C 1459, 2005 WL 2453900, *9 (N.D.Ill. Sept. 30,
2005) (breach-of-contract action), aff’d, 487 F.3d 1042 (7th Cir. 2007) (affirming denial of class
certification on factual variation, but not legal variation, grounds).
Finally, plaintiffs have attempted to skirt manageability problems posed by varying state laws
by certifying subclasses of particular groups of class members who share common characteristics.
See Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 756 (7th Cir. 2014) (“Neither Rule 23 nor any
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gloss that decided cases have added to it requires that every question be common. It is routine in
class actions to have a final phase in which individualized proof must be submitted.” [Emphasis in
original.]); Butler v. Sears, Roebuck & Co., 727 F.3d 796, 801 (7th Cir. 2013) (“If the issues of
liability are genuinely common issues, and the damages of individual class members can be readily
determined in individual hearings, in settlement negotiations, or by creation of subclasses, the fact
that damages are not identical across all class members should not preclude class certification.”);
Johnson v. Meriter Health Services Employee Retirement Plan, 702 F.3d 364, 372 (7th Cir. 2012)
(“It is premature to declare the alleged conflicts of interest an insoluble bar to the class action.”).
See also McMahon v. LVNV Funding, LLC, 807 F.3d 872, 876 (7th Cir. 2015) (“It is well
established that, if a case requires determinations of individual issues of causation and damages, a
court may ‘bifurcate the case into a liability phase and a damages phase.’ ”), quoting Mullins v.
Direct Digital, LLC, 795 F.3d 654, 671 (7th Cir. 2015); Fournigault v. Independence One
Mortgage Corp., 234 F.R.D. 641 (N.D.Ill. 2006) (Rule 23(b)(3) requirement met when subclasses
were defined so as to avoid variations among state statutes of limitation and there was little factual
variation among claims). However, courts are reluctant to simply assume that an appropriate
subclass exists for certification without a showing that the subclass will be manageable. See Pastor,
supra. Further, certifying a subclass may overlook minor, but significant, nuances in state laws and
result in incomprehensible jury instructions that would be unmanageable. See Rhone-Poulenc,
supra, 51 F.3d at 1300 – 1301; Lilly v. Ford Motor Co., No. 00 C 7372, 2002 WL 507126 (N.D.Ill.
Apr. 3, 2002) (rejecting use of subclasses and special verdict forms).
b. [13.27] Superiority
The second component of Fed.R.Civ.P. 23(b)(3) requires the court to determine that a “class
action is superior to other available methods for fairly and efficiently adjudicating the controversy.”
The court in O’Brien v. Encotech Construction Services, Inc., 203 F.R.D. 346, 351 (N.D.Ill. 2001),
quoting Fed.R.Civ.P. 23(b)(3)(A) – 23(b)(3)(D), stated:
In order to determine whether plaintiffs have satisfied the superiority test, the court
must consider
(A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced by or against
members of the class; (C) the desirability or undesirability of concentrating
the litigation of the claims in the particular forum; [and] (D) the difficulties
likely to be encountered in the management of a class action.
See also Puffer v. Allstate Insurance Co., 255 F.R.D. 450, 473 (N.D.Ill. 2009), aff’d, 675 F.3d
709 (7th Cir. 2012).
In evaluating superiority, courts often consider whether class members would be likely or able
to pursue claims individually. For example, “[a] class action is superior where potential damages
may be too insignificant to provide class members with incentive to pursue a claim individually.”
Jackson v. National Action Financial Services, Inc., 227 F.R.D. 284, 290 (N.D.Ill. 2005). See also
Beaton v. SpeedyPC Software, 907 F.3d 1018, 1030 (7th Cir. 2018) (“the amount of damages to
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which each plaintiff would be entitled is so small that no one would bring this suit without the
option of a class”), cert. denied, 139 S.Ct. 1465 (2019); Mack v. Resurgent Capital Services, L.P.,
No. 18 C 6300, 2020 WL 549635, *6 (N.D.Ill. Feb. 3, 2020); Perez v. City of Chicago, No.
13-CV-4531, 2019 WL 7290848, *16 (N.D.Ill. Dec. 27, 2019); Van v. Ford Motor Co., 332 F.R.D.
249, 290 (N.D.Ill. 2019); Howard v. Cook County Sheriff’s Office, No. 17 C 8146, 2019 WL
3776939, *10 (N.D.Ill. Aug. 12, 2019).
The superiority analysis also often centers on the manageability of the action and preserving
judicial efficiency. See Williams v. Chartwell Financial Services, Ltd., 204 F.3d 748, 760 (7th Cir.
2000). In many cases, the same considerations relevant to the predominance inquiry, such as
variation between state laws and individual factual differences between class members, also
determine whether the class action device is a superior method of adjudication. For example, when
there are extensive individualized factual questions, a class action may not be the superior method
of adjudication because a court would need to resolve these issues in what could amount to a series
of minitrials. See Andrews v. Chevy Chase Bank, 545 F.3d 570, 577 (7th Cir. 2008) (class action
would not be superior means to adjudicate action under Truth in Lending Act involving “hundreds
or thousands of individual proceedings requiring individually tailored remedies”); Tillman v. Hertz
Corp., No. 16 C 4242, 2019 WL 3231377, *2 (N.D.Ill. July 18, 2019) (“Common questions of fact
thus would not ‘predominate over any questions affecting only individual members,’ Fed.R.Civ.P.
23(b)(3), and the necessity of conducting mini-trials for each class member destroys any notion
that a class action is superior to other available methods for efficiently resolving the controversy.”);
Lipton v. Chattem, Inc., 289 F.R.D. 456, 463 (N.D.Ill. 2013) (“Lipton has not put forth any
practicable way for the court to resolve efficiently the individual factual issues that bear on liability
without conducting hundreds or thousands of mini-trials.”); Clark v. Experian Information, Inc.,
233 F.R.D. 508 (N.D.Ill. 2005); Flanagan v. Allstate Insurance Co., 228 F.R.D. 617, 620 (N.D.Ill.
2005). By contrast, when the factual issues are similar among class members, “class certification
is more efficient than multiple individual suits at dealing with these common questions.” Maxwell
v. Arrow Financial Services, LLC, No. 03 C 1995, 2004 WL 719278, *6 (N.D.Ill. 2004).
Similarly, variation between the laws of different states can render a class action
unmanageable. See In re Bridgestone/Firestone, Inc., 288 F.3d 1012, 1018 (7th Cir. 2002)
(“Because these claims must be adjudicated under the law of so many jurisdictions, a single
nationwide class is not manageable.”); Pastor v. State Farm Mutual Automobile Insurance Co.,
No. 05 C 1459, 2005 WL 2453900, *10 (N.D.Ill. Sept. 30, 2005) (“The proposed class action is
unmanageable in light of essential individualized inquiries and differing state law.”), aff’d, 487
F.3d 1042 (7th Cir. 2007); Miles v. American Honda Motor Co., No. 17 C 4423, 2017 WL 4742193,
*5 (N.D.Ill. Oct. 19, 2017) (“Applying the warranty, unjust enrichment, and misrepresentation laws
of 50 different states, or even the 4 states that the name plaintiffs represent, is unmanageable on a
class-wide basis because those state laws may conflict in material ways. Because these claims must
be adjudicated under the laws of so many jurisdictions, a single nationwide class is not
manageable.”); Cowen v. Lenny & Larry’s, Inc., No. 17 CV 1530, 2017 WL 4572201, *4 (N.D.Ill.
Oct. 12, 2017) (same); Dolmage v. Combined Insurance Company of America, No. 14 C 3809,
2017 WL 1754772, *9 (N.D.Ill. May 3, 2017) (“In addition, the contract and insurance laws of
multiple states will govern the merits of class members’ claims. Certifying a class under these
circumstances is not the superior method of adjudicating the claims and instead would be entirely
unmanageable.”); In re Fluidmaster, Inc., Water Connector Components Products Liability
Litigation, No. 14-CV-5696, 2017 WL 1196990, *39 (N.D.Ill. Mar. 31, 2017).
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When plaintiff’s counsel cannot propose an adequate trial plan, the superiority requirement of
Rule 23(b)(3) has not been met. See, e.g., Espenscheid v. DirectSat USA, LLC, 705 F.3d 770, 774 –
776 (7th Cir. 2013) (upholding district court’s decertification ruling when plaintiff proposed trial
consisting of 42 “representative” class members without any explanation of how they were chosen
or proof of sampling methods that would be used).

III. CLASS CERTIFICATION PROCEDURES — FED.R.CIV.P. 23(c)
A. [13.28] Timing of the Class Certification Motion — Fed.R.Civ.P. 23(c)(1)(A)
Class certification can be raised in one of two ways. Most often, the plaintiff files a motion
seeking to certify the class. Sometimes, however, the defendant may file a motion seeking an order
that the case does not qualify as a class action. “A court may deny class certification even before
the plaintiff files a motion requesting certification.” MSPA Claims 1, LLC v. Allstate Insurance
Co., No. 17-CV-01340, 2019 WL 4305519, *6 (N.D.Ill. Sept. 11, 2019), quoting Kasalo v. Harris
& Harris, Ltd., 656 F.3d 557, 563 (7th Cir. 2011). “This is because a court has ‘an independent
obligation to decide whether an action brought on a class basis is to be so maintained even if neither
of the parties moves for a ruling under [Fed.R.Civ.P. 23(c)(1)].’ ” Kasalo, 656 F.3d at 563, quoting
7AA Charles Alan Wright et al., FEDERAL PRACTICE AND PROCEDURE §1785, pp. 360 –
361 (3d ed. 2005) (multivolume set, year and edition vary by volume) (Wright). Thus, the court
“need not delay a ruling on certification if it thinks that additional discovery would not be useful in
resolving the class determination.” 656 F.3d at 563, citing Wright §1785.3, p. 470.
Fed.R.Civ.P. 23 does not contain a specific time limit by which a class certification motion
must be filed. Fed.R.Civ.P. 23(c)(1)(A) states: “At an early practicable time after a person sues or
is sued as a class representative, the court must determine by order whether to certify the action as
a class action.” Rule 23 does not define what an “early practicable time” means. The courts,
however, have long recognized that what constitutes a practicable time varies from case to case and
the district court is vested with broad discretion to determine when the time is ripe to consider a
class certification motion. See Wiesmueller v. Kosobucki, 513 F.3d 784, 787 (7th Cir. 2008);
Practice Management Support Services, Inc. v. Cirque du Soleil Inc., 146 F.Supp.3d 997, 1004
(N.D.Ill. 2015). “Though a court must determine ‘as soon as practicable’ whether a suit is to be
maintained as a class action, that determination is generally made after discovery has been
conducted, not on a motion to dismiss.” Howell v. Rush Copley Medical Group NFP, No.
11 C 2689, 2012 WL 832830, *2 (N.D.Ill. Mar. 12, 2012).
In 2003, Rule 23(c)(1)(A) was amended. The revised rule replaced the previous language, “as
soon as practicable after commencement of an action,” with the new phrase, “at an early practicable
time.” The former choice of language “neither reflect[ed] prevailing practice nor capture[d] the
many valid reasons that may justify deferring the initial certification decision.” Coburn v.
DaimlerChrysler Services North America, L.L.C., No. 03 C 00759, 2005 WL 736657, *7 n.5
(N.D.Ill. Mar. 31, 2005), quoting Weiss v. Regal Collections, 385 F.3d 337, 347 n. 17 (3d Cir.
2004). The use of the more expansive, revised language provides more flexibility regarding when
to address the class motion. 2005 WL 736657 at *7 n.5. The relaxed standard allows the court time
to gather sufficient information relevant to the class issue and, if the courts deem it appropriate, to
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consider pretrial motions before ruling on the class issues. Cirque du Soleil, supra (ordering
briefing on class certification after close of discovery and summary judgment briefing); Arnold v.
Arizona Department of Public Safety, 233 F.R.D. 537 (D.Ariz. 2005). See also Clark v. Time
Warner Cable, No. CV 07 1797 VBF(RCX), 2007 WL 1334965, *2 (C.D.Cal. May 3, 2007) (“The
word ‘practicable’ recognizes that valid reasons may exist for deferring the certification hearing,
such as the need for time to conduct limited investigation and/or discovery on issues of numerosity,
commonality, typicality, adequate representation, and predominance.”).
The Seventh Circuit has held repeatedly that “[i]n most circumstances, a judge should
determine whether to grant or deny certification prior to ruling on the merits, as indicated by the
text of Rule 23.” Chavez v. Illinois State Police, 251 F.3d 612, 629 – 630 (7th Cir. 2001). See also
Bell v. PNC Bank, National Association, 800 F.3d 360, 376 (7th Cir. 2015) (“[T]he default rule is
that a court may not resolve merits questions at the class certification stage.”); Koch v. Stanard,
962 F.2d 605, 607 (7th Cir. 1992); Peritz v. Liberty Loan Corp., 523 F.2d 349, 354 (7th Cir. 1975).
The Seventh Circuit confirmed that “[f]irst ruling on the merits of the federal claims, and then
denying class certification on the basis of that ruling, puts the cart before the horse.” Thomas v.
City of Peoria, 580 F.3d 633, 635 (7th Cir. 2009), citing Wiesmueller v. Kosobucki, 513 F.3d 784,
786 – 787 (7th Cir. 2008), Bertrand v. Maram, 495 F.3d 452, 455 – 456 (7th Cir. 2007), Bieneman
v. City of Chicago, 838 F.2d 962, 964 (7th Cir. 1988) (per curiam), Premier Electrical Construction
Co. v. National Electrical Contractors Ass’n, 814 F.2d 358, 363 (7th Cir. 1987), and Watkins v.
Blinzinger, 789 F.2d 474, 476 n.3 (7th Cir. 1986). See also Quinn v. Specialized Loan Servicing,
LLC, 321 F.R.D. 324, 326 (N.D.Ill. 2017) (“It is well settled that the issue of certification should
generally be resolved prior to addressing the merits of the plaintiff’s claims.”).
However, while the Seventh Circuit has strongly discouraged consideration of motions for
summary judgment before resolution of a class certification motion, in practice the Seventh Circuit
has recognized exceptions to the general rule when it may be appropriate to defer the class issue.
As noted in Mira v. Nuclear Measurements Corp., 107 F.3d 466, 475 (7th Cir. 1997):
While we agree that it is the better policy for a district court to dispose of a motion
for class certification promptly and before ruling on the merits of the case, the failure
to follow this preferred procedure does not necessarily amount to reversible error.
[Emphasis omitted.]
In Mira, the Seventh Circuit affirmed the district court’s ruling that first granted the defendant’s
motion for summary judgment and then denied the plaintiff’s motion for class certification. The
court noted that the plaintiff’s substantive claims were “so lacking in merit” there was no purpose
to remand solely to consider a claim that the timing of the class ruling was improper. Id.
Similarly, in Cowen v. Bank United of Texas, FSB, 70 F.3d 937, 941 (7th Cir. 1995), the court
acknowledged that the defendant’s tactic of seeking summary judgment before class certification
was not improper. Because class actions are expensive to defend, the defendant may wish to avoid
the burden and expense of class treatment, especially when the plaintiff’s claims are highly suspect.
A finding that the plaintiff’s claims lack merit could disqualify the plaintiff as a class representative,
leading, under certain circumstances, to the mooting of the class claims. Id. See also Norem v.
Lincoln Benefit Life Co., 737 F.3d 1145, 1146 – 1147 n.1 (7th Cir. 2013) (affirming district court’s
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grant of summary judgment to defendant before it ruled on class certification); Ellis v. DHL Express
Inc. (USA), 633 F.3d 522, 525 (7th Cir. 2011) (noting that district court had “terminated as moot
[plaintiffs’] motion to certify a class after granting in full DHL’s motion for summary judgment”);
Leeper v. Alliance Resource Partners, L.P., 356 F.Supp.3d 761, 766 (S.D.Ill. 2018) (“In light of
the likelihood of success on the merits of Leeper’s claims and the current posture of this case, the
Court finds it to be in the interest of judicial economy to decide the motions for summary judgment
prior to addressing class certification.”), aff’d sub nom. Leeper v. Hamilton County Coal, LLC, 939
F.3d 866 (7th Cir. 2019); Blake v. Financial Management Systems, Inc., No. 11 C 612, 2011 WL
4361560, **1 – 2 (N.D.Ill. Sept. 19, 2011) (granting motion to stay class certification until after
summary judgment decision); Davis v. Retirement Plan of Phibro Animal Health Corporation &
Subsidiaries & Affiliates, No. 08-cv-779-JPG-PMF, 2011 WL 3793638, **1 – 2 (S.D.Ill. Aug. 24,
2011) (staying class certification decision until after ruling on summary judgment). Despite the
Seventh Circuit’s pronouncements that it would be “difficult to imagine cases in which it is
appropriate to defer class certification until after decision on the merits” (Larson v. JPMorgan
Chase & Co., 530 F.3d 578, 581 (7th Cir. 2008), quoting Bieneman, supra, 838 F.2d at 964), courts
today continue to adhere instead to the Seventh Circuit’s decision in Cowen, supra, and address
motions for summary judgment prior to issuing a ruling on class certification. See Childress v.
Experian Information Services, Inc., No. 1:12-cv-01529-TWP-DKL, 2014 WL 1400114, *1
(S.D.Ind. Apr. 9, 2014) (“the Seventh Circuit had recognized that, in certain circumstances, the
better course may be for a court to rule on a pending motion for summary judgment before ruling
on a motion for class certification”), citing Cowen, supra; Frausto v. IC System, Inc., No.
10 CV 1363, 2011 WL 3704249, *3 (N.D.Ill. Aug. 22, 2011) (granting summary judgment first
despite pending cross-motion for class certification when parties agreed to procedure); Starr v.
Chicago Cut Steakhouse, LLC, 75 F.Supp.3d 859, 864 (N.D.Ill. 2014) (same).
The court in Richmond v. Nationwide Cassel L.P., 847 F.Supp. 88 (N.D.Ill. 1994), aff’d, 52
F.3d 640 (7th Cir. 1995), is in accord. There, the court addressed jurisdictional and substantive
issues before reaching the class motion. 847 F.Supp. at 93. Recognizing that it was eschewing the
normal practice of considering the class motion first, the court stressed that
the only federal claim appeared so problematic from the outset that it seemed likely
(as has proved to be the case) that the state claims would have to be resolved by
another court of competent jurisdiction. That being so, this Court believes that
considerations of federalism and comity (as well as jurisprudential economy) have
justified an early resolution of the substantive RICO claim rather than the class
certification issues. 847 F.Supp. at 93 n.10.
The Richmond court dismissed the lone federal claim and all of the pendent state claims. Having
disposed of the entire action, it was unnecessary to reach the class motion. 847 F.Supp. at 93.
If a defendant seeks an adjudication on the merits before a class ruling, and the defendant’s
motion is granted disposing of the plaintiff’s claims, then the decision has res judicata effect only
on the named plaintiffs, not the absent class members. Wright v. Schock, 742 F.2d 541, 544 (9th
Cir. 1984). See also Thomas, supra, 580 F.3d at 635 (“Among other objections to that way of
proceeding, it deprives the defendants of the benefit of res judicata should they be sued by other
members of the class.”).
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B. Court Order Certifying the Class
1. [13.29] What Must Be Included in the Class Certification Order — Fed.R.Civ.P.
23(c)(1)(B)
Fed.R.Civ.P. 23(c)(1)(B) directs that the order certifying the class “must define the class and
the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).” The Seventh
Circuit has held: “Specific findings on the record as to why a proposed class meets the requirements
of Rule 23 are not an absolute prerequisite to valid certification.” Culver v. City of Milwaukee, 202
F.3d 272, 1999 WL 962393, *4 (7th Cir. 1999) (text available in Westlaw). However, the courts
recognize the value of express findings and, with good reason, encourage judges to include such
findings in a class certification order. Bernal v. NRA Group, LLC, 318 F.R.D. 64, 70 (N.D.Ill.
2016); CE Design Ltd v. Cy’s Crabhouse North, Inc., 259 F.R.D. 135, 140 (N.D.Ill. 2009) (“The
Seventh Circuit has not so held, but it has stated that district courts ‘should make whatever factual
and legal inquiries are required under Rule 23.’ ”), quoting Szabo v. Bridgeport Machines, Inc.,
249 F.3d 672, 676 (7th Cir. 2001).
“Rule 23(c)(1)(B) states: ‘An order that certifies a class action must define the class and the
class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).’ ” Boundas v.
Abercrombie & Fitch Stores, Inc., 280 F.R.D. 408, 418 (N.D.Ill. 2012), citing Ross v. RBS Citizens,
N.A., 667 F.3d 900, 905 (7th Cir. 2012), vacated on other grounds by RBS Citizens, N.A. v. Ross,
569 U.S. 901, 133 S.Ct. 1722, 185 L.Ed.2d 782 (2013). “This means that an order (or incorporated
opinion) must include two elements: ‘(1) a readily discernible, clear, and precise statement of the
parameters defining the class or classes to be certified, and (2) a readily discernible, clear, and
complete list of the claims, issues or defenses to be treated on a class basis.’ ” 667 F.3d at 905,
quoting Watchel, Guardian Life Insurance Company of America, 453 F.3d 179, 187 – 188 (3rd Cir.
2006).
2. [13.30] Class Certification Order May Be Altered or Amended Before Final
Judgment — Fed.R.Civ.P. 23(c)(1)(C)
Fed.R.Civ.P. 23(c)(1)(C) provides that “[a]n order that grants or denies class certification may
be altered or amended before final judgment.” See, e.g., Smith v. City of Chicago, No.
15-CV-03467, 2019 WL 2287988, *2 n.3 (N.D.Ill. May 29, 2019); Gates v. City of Chicago, No.
04 C 2155, 2011 WL 1811187, *2 (N.D.Ill. May 12, 2011).This provision sets the outer limits for
when a class ruling may be modified. It encourages flexibility. For example, as the Advisory
Committee Notes on the 2003 amendments to Fed.R.Civ.P. 23 suggest, a court may need to amend
or alter a class definition after the liability stage to establish subclasses to accommodate different
forms of relief. Advisory Committee Notes, 2003 Amendment, Subdivision (c), Paragraph (1),
Fed.R.Civ.P. 23. A defendant may move to decertify a class at any time before entry of a judgment.
See, e.g., Driver v. AppleIllinois, LLC, No. 06 C 6149, 2012 WL 689169, *1 (N.D.Ill. Mar. 2, 2012)
(noting that Rule 23(c)(1)(C) gives courts “the ability to decertify a class should circumstances so
dictate” and that modifications of original class certification rulings “typically occur in response to
a significant change in circumstances”); George v. Kraft Foods Global, Inc., No. 08 C 3799, 2011
WL 7063235, *1 (N.D.Ill. July 19, 2011) (noting that “district court’s order denying or granting
class status is inherently tentative” and vacating its prior class certification order in light of
subsequent controlling caselaw from Seventh Circuit).
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If a class definition for a Rule 23(b)(3) class is amended to add new class members who had
not previously been given notice or an opportunity to opt out, then under Rule 23(c)(2)(B), new
notice must be sent to these new additional class members and they must be allowed to exclude
themselves from the class if they so choose.
C. [13.31] Class Certification Notice — Fed.R.Civ.P. 23(c)(2)
Fed.R.Civ.P. 23(c)(2) governs class certification notice. Rule 23(c)(2)(A) gives the court
discretion to provide notice to classes certified under Rule 23(b)(1) or Rule 23(b)(2). Rule
23(c)(2)(B), on the other hand, mandates that class notice must be given to members of a Rule
23(b)(3) class. Under Rule 23(c)(2)(B), the unnamed class members are to be notified and allowed
to opt out of the class action. See Randall v. Rolls-Royce Corp., 637 F.3d 818, 820 (7th Cir. 2011);
Johnson v. Meriter Health Services Employee Retirement Plan, 702 F.3d 364, 371 (7th Cir. 2012);
Collins v. Village of Palatine, Illinois, 875 F.3d 839, 844 n.2 (7th Cir. 2017). Accord Fonder v.
Sheriff of Kankakee County, No. 12-CV-2115, 2014 WL 812939, *2 (C.D.Ill. Feb. 28, 2014) (“This
is important because opting out gives [the unnamed class members] a chance to litigate their claims
in a new suit while those who do not opt out will be bound by the judgment in the class action. . . .
The U.S. Supreme Court has held that due process requires, at a minimum, that absent class
members be provided with an opportunity to opt out of the class.” [Citation omitted.]).
1. [13.32] Notice for Fed.R.Civ.P. 23(b)(1) and 23(b)(2) Classes
Fed.R.Civ.P. 23(c)(2)(A) states that “[f]or any class certified under Rule 23(b)(1) or (b)(2), the
court may direct appropriate notice to the class.” Therefore, while notice is not required for Rule
23(b)(1) or Rule 23(b)(2) classes, the court has the discretion to order notice if it determines that
members of such classes have interests that deserve protection. See Collins v. Village of Palatine,
Illinois, 875 F.3d 839, 844 n.2 (7th Cir. 2017); Advisory Committee Notes, 2003 Amendment,
Subdivision (c), Paragraph (2), Fed.R.Civ.P. 23. The Advisory Committee cautions that the
authority to direct notice to class members of Rules 23(b)(1) and 23(b)(2) classes “should be
exercised with care.” Id. There is less need for notice for Rules 23(b)(1) and 23(b)(2) classes in
large part because class members are not entitled to opt out from such classes, which distinguishes
them from Rule 23(b)(3) classes. Id. Rather, Rules 23(b)(1) and 23(b)(2) class actions focus more
on declaratory or injunctive relief. Notice to Rules 23(b)(1) and 23(b)(2) classes serves more to
alert class members to the existence of legal proceedings, enabling them to monitor the class action
if they so choose. Under the circumstances, “[i]t may be preferable in some cases to forego ordering
notice if there is a risk that notice costs could outweigh the benefits of notice, deterring the pursuit
of class relief.” MANUAL FOR COMPLEX LITIGATION, FOURTH §21.311,
www.fjc.gov/sites/default/files/2012/mcl4.pdf. The discretionary notice of Rules 23(b)(1) and
23(b)(2) class certification “recognizes that in some cases, such as public interest organizations’
civil rights class action suits, the costs of a wide-reaching notice might prove crippling and the
benefits may be relatively small.” Id. Courts have shown considerable reluctance to authorize notice
for Rules 23(b)(1) and 23(b)(2) classes, and such notice has proven to be the exception rather than
the rule.
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If a court does decide that notice is appropriate for a Rule 23(b)(1) or Rule 23(b)(2) class, then
the court has the discretion and flexibility to determine the method of giving notice. Personal notice,
which is required for Rule 23(b)(3) classes, is rarely necessary for Rule 23(b)(1) or Rule 23(b)(2)
classes. Rather, cost-effective and informal methods of notice are encouraged when dealing with
Rules 23(b)(1) and 23(b)(2) classes:
Notice calculated to reach a significant number of class members often will protect
the interests of all. Informal methods may prove effective. A simple posting in a place
visited by many class members, directing attention to a source of more detailed
information, may suffice. The court should consider the costs of notice in relation to
the probable reach of inexpensive methods. Advisory Committee Notes, 2003
Amendment, Subdivision (c), Paragraph (2), Fed.R.Civ.P. 23.
MCL4th §21.311 notes that there is no clear rule regarding who pays for notice in a Rule
23(b)(1) or Rule 23(b)(2) class action. Some courts require plaintiffs to bear the costs. Lynch Corp.
v. MII Liquidating Co., 82 F.R.D. 478, 483 (D.S.D. 1979). Other courts shift the responsibility for
notice costs to the defendants, particularly if the defendants insisted on Rule 23(b)(1) or Rule
23(b)(2) class notice or if notice is to be given after a finding of liability or the court issues an
injunction.
2. [13.33] Notice for Fed.R.Civ.P. 23(b)(3) Classes
Fed.R.Civ.P. 23(c)(2)(B) specifies both the method for giving notice and the content of notice
for classes certified under Rule 23(b)(3). See §§13.34 and 13.35 below.
a. [13.34] Method of Giving Fed.R.Civ.P. 23(b)(3) Notice
Fed.R.Civ.P. 23(c)(2)(B) provides that “[f]or any class certified under Rule 23(b)(3) . . . the
court must direct to class members the best notice that is practicable under the circumstances,
including individual notice to all members who can be identified through reasonable effort.” Rule
23(c)(2)(B) was drafted to comport with fundamental due-process requirements. To satisfy due
process, class members must receive individualized notice and be given the opportunity to exclude
themselves from the class. Advisory Committee Notes, 1966 Amendment, Subdivision (d)(2),
Fed.R.Civ.P. 23 (“This mandatory notice . . . is designed to fulfill requirements of due process to
which the class action procedure is of course subject.”). See also Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306, 94 L.Ed. 865, 70 S.Ct. 652, 656 (1950); Crawford v. Equifax Payment
Services, Inc., 201 F.3d 877, 881 (7th Cir. 2000); In re AT&T Mobility Wireless Data Services
Sales Tax Litigation, 789 F.Supp.2d 935, 968 (N.D.Ill. 2011) (explaining that due process is not
violated as long as reasonable measures are taken to provide individualized notice to identifiable
class members, even if certain class members do not receive actual notice). Class members in a
money damages class action case must be advised of the pendency of a class action so they can
make an informed decision as to whether they want to remain in the litigation as absent class
members and be bound by any judgment or whether they want to opt out before there is an
adjudication on the merits.
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Ultimately, what constitutes “reasonable effort” cannot be related to any standard definition;
and it is for the trial court to make the determination on a case-by-case basis. As the Fifth Circuit
stated in In re Nissan Motor Corporation Antitrust Litigation, 552 F.2d 1088, 1097 (5th Cir. 1977):
No single formula can be derived which will anticipate the myriad circumstances that
may confront class action litigants attempting to identify absentee class members of
a 23(b)(3) action and resolve whether the effort required is reasonable.
Rule 23(c)(2)(B) previously required personal notice to be mailed to those class members who
could be identified through reasonable efforts. Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 40
L.Ed.2d 732, 94 S.Ct. 2140 (1974). However, Rule 23(c)(2)(B) was amended effective December
1, 2018, to expressly include electronic means as an appropriate notice procedure. See Day v. AMC
Corp., No. 5:17-CV-183-CHB-MAS, 2019 WL 3977253, *11 (E.D.Ky. July 26, 2019), report &
recommendation adopted sub nom. Day v. Air Methods Corp., No. 5:17-CV-183-CHB, 2019 WL
3976511 (E.D.Ky. Aug. 22, 2019) (discussing and applying amended Rule 23(c)(2)(B)).
The rule now states:
For any class certified under Rule 23(b)(3) — or upon ordering notice under Rule
23(e)(1) to a class proposed to be certified for purposes of settlement under Rule
23(b)(3) — the court must direct to class members the best notice that is practicable
under the circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice may be by one or more of the
following: United States mail, electronic means, or other appropriate means. The
notice must clearly and concisely state in plain, easily understood language:
(i) the nature of the action;
(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the
member so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
Fed.R.Civ.P. 23(c)(2)(B).
The Seventh Circuit adheres to this approach, even if individual notice may well prove costly.
See Hughes v. Kore of Indiana Enterprise, Inc., 731 F.3d 672, 676 (7th Cir. 2013) (“The members
of the class in this case can’t be identified through reasonable effort, effort commensurate with the
stakes. (If they could be, they would be entitled to individual notice even if it were very costly.”)
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[Emphasis in original.]); Gert v. Elgin National Industries, Inc., 773 F.2d 154, 159 (7th Cir. 1985);
Douglas v. Western Union Co., 328 F.R.D. 204, 217 (N.D.Ill. 2018); Gehrich v. Chase Bank USA,
N.A., 316 F.R.D. 215, 231 (N.D.Ill. 2016) (“When class members can be identified through
reasonable effort, they are entitled to individual notice.”). Due process and Rule 23 do not require
that each class member actually receive the notice. See Mullins v. Direct Digital, LLC, 795 F.3d
654, 665 (7th Cir. 2015); In re AT&T Mobility Wireless Data Services Sales Tax Litigation, 789
F.Supp.2d 935, 968 (N.D.Ill. 2011) (“Due process does not require that every class member receive
notice.”). Rather, the best notice that is practicable under the circumstances under Rule 23(c)(2)(B)
is what due process requires. Id.
Although Rule 23 is not explicit as to exactly what method of delivery of notice is required to
individuals who can be identified, cases make clear that notice by mail is sufficient. The mail need
not be registered or certified; first-class mail is sufficient. Mullins, supra, 795 F.3d at 665 (“When
class members’ names and addresses are known or knowable with reasonable effort, notice can be
accomplished by first-class mail.”).
When some or all members of the class cannot be realistically identified, courts often
supplement individual notice to those who can be identified with publication to those who cannot.
Id. (“[C]ourts may use alternative means such as notice through third parties, paid advertising,
and/or posting in places frequented by class members, all without offending due process.”). Indeed,
when “reasonable effort would not suffice to identify the class members, notice by publication,
imperfect though it is, may be substituted.” Hughes, supra, 731 F.3d at 677 (finding sufficient
notice consisting of sticker notices on plaintiff’s two ATMs and publication of notice in principal
Indianapolis newspaper and on website). See also Bakov v. Consolidated World Travel, Inc., No.
15 C 2980, 2019 WL 1294659, *19 (N.D.Ill. Mar. 21, 2019) (discussing self-identification of class
members through affidavit and notice by publication when class member identification is not
reasonably identifiable); MANUAL FOR COMPLEX LITIGATION, FOURTH §21.311,
www.fjc.gov/sites/default/files/2012/mcl4.pdf; City of Greenville v. Syngenta Crop Protection,
Inc., No. 3:10-cv-188-JPG-PMF, 2012 WL 1948153, *4 (S.D.Ill. May 30, 2012) (“notice should
be mailed to the last known addresses of those who can be identified and publication used to notify
others”), quoting Mangone v. First USA Bank, 206 F.R.D. 222, 231 (S.D.Ill. 2001). In determining
what notice is “the best notice practicable under the circumstances,” the courts are guided by the
standards enunciated by the Supreme Court on the issue of notice under the Due Process Clause.
In Mullane, supra, the Court stated that notice must be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” 70 S.Ct. at 657. In particular, publication notice may be
ordered in Rule 23(b)(1) or Rule 23(b)(2) class actions when a court determines that individual
notice would not provide any additional protection to the interests of absentee members. Olenhouse
v. Commodity Credit Corp., 136 F.R.D. 672, 680 (D.Kan. 1991).
Common forms of notice to supplement individual or publication notice include
1. posting (In re Domestic Air Transportation Antitrust Litigation, 141 F.R.D. 534, 548 – 553
(N.D.Ga. 1992));
2. broadcasts (Six (6) Mexican Workers v. Arizona Citrus Growers, 904 F.2d 1301, 1304 n.2
(9th Cir. 1990)); and
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3. websites (MCL4th §21.311); and
4. social media (Abante Rooter & Plumbing, Inc. v. Oh Insurance Agency, No.
1:15-CV-09025, 2019 WL 2366475, *3 (N.D.Ill. May 29, 2019) (“The Court approves the
Class Notice in the Settlement Agreement, including the Mail Notice, Targeted Social
Media Notice, Internet Publication Notice, and Website Notice.”)).
The Internet is a medium in which notices can be published, and it certainly provides an outlet
that many people can access. See Abante Rooter, supra, (approving notice plan on Internet,
websites, and social media); MCL4th §21.311 (noting Internet notice as alternative technique “[i]f
individual names or addresses cannot be obtained through reasonable efforts”). It is now common
for notices, claim forms, and the like to be posted on websites along with frequently asked questions
(FAQs) and other information. However, publishing on the Internet is not, and should not be, the
sole publication of notice. See, e.g., Mangone, supra, 206 F.R.D. at 232 (notice mailed, published
in USA Today, and posted on Internet); Robinson v. Fountainhead Title Group Corp., No.
WMN-03-3106, 2009 WL 2842733, *1 (D.Md. 2009) (finding newspaper publication to be
unnecessary when class notices were mailed and posted on Internet); Stoffels v. SBC
Communications, Inc., 254 F.R.D. 294, 299 (W.D.Tex. 2008) (quoting MCL4th §21.311 for
proposition that “[p]osting notices on dedicated Internet sites, likely to be visited by class members
and linked to more detailed certification information, is a useful supplement to individual notice,
might be provided at a relatively low cost and will become increasingly useful as the percentage of
the population that regularly relies on the Internet for information increases”); Shurland v. Bacci
Café & Pizzeria on Ogden, Inc., 271 F.R.D. 139, 147 (N.D.Ill. 2010) (suggesting that combination
of publication in local newspapers, posting class notice at defendant’s restaurant, and posting link
to notice on defendant’s website would be sufficient).
Courts now more frequently supplement notice to class members through use of social media.
This is especially true when defendants have a large social media following. The use of social
media provides an additional method of publication notice that can reach a large number of class
members quickly and inexpensively. In re National Collegiate Athletic Association Student-Athlete
Concussion Injury Litigation, 314 F.R.D. 580, 603 (N.D.Ill. 2016) (“In an effort to reach as many
class members as possible, however, the Court also directs the parties to provide notice to the
settlement class via the internet and social media using the NCAA’s website, as well as the NCAA’s
Facebook pages and Twitter accounts.”); Abante, supra, 2019 WL 2366475 at *3 (“The Court
approves the Class Notice in the Settlement Agreement, including the Mail Notice, Targeted Social
Media Notice, Internet Publication Notice, and Website Notice.”).
Courts also routinely allow notice by e-mail in addition to U.S. mail. See, e.g., Mullen v. GLV,
Inc., No. 18 C 1465, 2020 WL 1233826, *1 (N.D.Ill. Mar. 13, 2020) (class notice distributed via
e-mail); Douglas v. Western Union Co., 328 F.R.D. 204, 217 (N.D.Ill. 2018) (“Here, the notice was
well-tailored to reach the maximum number of class members through direct mail and email.”);
AT&T Mobility, supra, 789 F.Supp.2d at 953 (“class notice included multiple types of notice,
including inserts into current customers’ bills, text messaging, publication, and email.”). Moreover,
at times, courts will allow notice via text message if that method of notice is not too intrusive to
class members. See Dennis v. Greatland Home Health Services, Inc., No. 19 C 5427, 2020 WL
606784, *4 (N.D.Ill. Feb. 7, 2020) (notice via e-mail, U.S. mail, and text message, holding that “I
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am not convinced by defendant’s objection that notice by text message is unnecessary and overly
intrusive. While courts do not uniformly permit the transmission of notice by text message, the
circumstances of this case weigh in favor of it.”). But see Slaughter v. Caidan Management Co.,
LLC, 317 F.Supp.3d 981, 994 (N.D.Ill. 2018) (“The Court will not at this time authorize notice via
text message. Absent some showing that U.S. mail and email notice will not reach prospective class
members, the Court finds that this additional form of notice is unnecessary and overly intrusive.”).
Depending on the circumstances in a particular case, individual notice alone may satisfy due
process and Rule 23(c)(2)(B). Supplemental notice, which may be expensive and have a low
probability of reaching class members, may not be necessary or appropriate in certain cases.
The cost of Rule 23(c)(2)(B) certification notice, when notice is issued before any settlement
or adjudication on the merits, is generally borne by the representative plaintiff. In re Ocean Bank,
No. 06 C 3515, 2007 WL 1063042, *4 (N.D.Ill. Apr. 9, 2007); 7A Wright, FEDERAL PRACTICE
AND PROCEDURE §1788. If class notice is disseminated for the first time in connection with a
settlement, the settlement agreement generally specifies who is responsible for the costs of notice.
In most cases, either the defendants pay for such notice directly or payment is made out of the
settlement fund.
b. [13.35] Form of Fed.R.Civ.P. 23(b)(3) Class Certification Notice
Fed.R.Civ.P. 23(c)(2)(B) specifies the information that must be included in notice sent when a
class is certified under Rule 23(b)(3).
The notice must state concisely and clearly in plain, easily understood language
1. the nature of the action;
2. the definition of the certified class;
3. the class claims, issues, or defenses;
4. that a class member may enter an appearance through counsel if the member so desires;
5. that the court will exclude from the class any member who requests exclusion, stating when
and how members may elect to be excluded; and
6. the binding effect of a class judgment on class members under Rule 23(c)(3).
Class certification notice should provide sufficient information for class members to make an
informed choice whether they want to participate in the class action. See MANUAL FOR
COMPLEX LITIGATION, FOURTH §21.311, www.fjc.gov/sites/default/files/2012/mcl4.pdf.
The Advisory Committee Notes on the 2003 amendments to Fed.R.Civ.P. 23 stress the need to
keep notice simple, understandable, and informative:
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The direction that class-certification notice be couched in plain, easily understood
language is a reminder of the need to work unremittingly at the difficult task of
communicating with class members. It is difficult to provide information about most
class actions that is both accurate and easily understood by class members who are
not themselves lawyers. Factual uncertainty, legal complexity, and the complications
of class-action procedure raise the barriers high. Advisory Committee Notes, 2003
Amendment, Subdivision (c), Paragraph (2), Fed.R.Civ.P. 23.
The Federal Judicial Center (www.fjc.gov) has created various forms of class notice that provide a
helpful starting point for the preparation of class notice.
A typical pendency notice will contain a description of the parties, both the plaintiff and the
defendant, and a brief description of the cause of action and recovery sought. See MCL4th §21.311.
Some information about the procedural history of the case may be included. Mention is usually
made of the defendant’s denials and affirmative defenses.
The Seventh Circuit expressed its dissatisfaction with a class notice and claim form procedure
that it considered to be unduly complicated for class members. In Pearson v. NBTY, Inc., 772 F.3d
778 (7th Cir. 2014), class members were sent a postcard notice informing class members of the
potential to recover $3 for each claim submitted. The postcard prompted them to access a website
with links to six documents on the opening screen, including a claim form. 772 F.3d at 782 – 783.
The claim form required claimants to list cash register receipts or other documentation showing the
date and place at which the product was purchased and stated that all claims might be audited for
completeness, waste, fraud, and abuse, that “[f]iling a false claim may violate certain criminal or
civil laws,” and that the claimant must certify the truth of his or her statements “under penalty of
perjury.” 772 F.3d at 783. The Seventh Circuit criticized this claims process as “trying to minimize
the number of claims that class members would file, in order to minimize the cost of the settlement.”
Id. See also Eubank v. Pella Corp., 753 F.3d 718, 725 – 726 (7th Cir. 2014) (Seventh Circuit
criticized 12- and 13-page claim forms as being unduly complicated). But see Zolkos v. Scriptfleet,
Inc., No. 12 Civ. 8230(GF), 2014 WL 7011819, *6 (N.D.Ill. Dec. 12, 2014) (approving notice form
when notice described terms of settlement, informed classes about allocation of attorneys’ fees, and
provided specific information regarding date, time, and place of final approval hearing).
3. [13.36] Notice in Class Actions That Seek Both Equitable and Monetary Relief
The courts are sometimes faced with the dilemma of whether to order notice to the class when
the class formally seeks certification under multiple sections of Fed.R.Civ.P. 23(b), such as when
the class requests equitable relief under Rules 23(b)(1) and/or 23(b)(2) and monetary relief under
Rule 23(b)(3). This issue also arises when the class is proceeding only under Rule 23(b)(1) or Rule
23(b)(2) but is also seeking monetary relief. Class notice is not required under Rule 23(b)(1) or
Rule 23(b)(2), and class members have no right to exclude themselves from such classes.
Alternatively, in class actions seeking monetary damages filed under Rule 23(b)(3), due process
requires notice to the class and the right to opt out of the class.
The Seventh Circuit has issued a series of opinions addressing whether and under what
circumstances notice should be given when plaintiffs are proceeding under Rule 23(b)(1) or Rule
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23(b)(2), and are seeking monetary damages. The court decisions cite with approval to the Advisory
Committee Notes on the 1966 amendments to Fed.R.Civ.P. 23, which observe that the limitation
on giving notice or the opportunity to opt out in Rules 23(b)(1) and 23(b)(2) cases “does not extend
to cases in which the appropriate final relief relates exclusively or predominantly to money
damages.” Advisory Committee Notes, 1966 Amendment, Subdivision (b)(2), Fed.R.Civ.P. 23. See
Lemon v. International Union of Operating Engineers, Local No. 139, AFL-CIO, 216 F.3d 577,
580 (7th Cir. 2000). In Jefferson v. Ingersoll International Inc., 195 F.3d 894, 898 (7th Cir. 1999),
the court likewise stated that “[w]hen substantial damages have been sought, the most appropriate
approach is that of Rule 23(b)(3), because it allows notice and an opportunity to opt out.”
Notice, however, may not be necessary when monetary relief is only “incidental” to other forms
of relief. The test formulated by the courts provides that notice and the right to opt out must be
given in class action cases seeking monetary relief unless (a) the predominant relief sought is
injunctive or declaratory and (b) the requested monetary damages are incidental to the declaratory
or injunctive relief. In re Allstate Insurance Co., 400 F.3d 505, 507 (7th Cir. 2005); Lemon, supra,
216 F.3d at 580 – 581; Jefferson, supra. Incidental damages, in this context, mean that
the computation of damages is mechanical, “without the need for individual
calculation,” . . . so that a separate damages suit by individual class member would
be a waste of resources. Allstate, supra, 400 F.3d at 507, quoting MANUAL FOR
COMPLEX LITIGATION, FOURTH §21.221, www.fjc.gov/sites/default/files/2012/
mcl4.pdf.
Jefferson, supra, identifies three alternatives for giving notice when dealing with a class action
in which monetary damages are more than incidental to claims for equitable relief. The first
alternative is to certify the class under Rule 23(b)(3) for all purposes and require notice with the
right to opt out. The second option is divided certification. The portion of the case seeking equitable
relief would be certified under Rule 23(b)(2) with no right to exclusion, and the damages portion
would be certified under Rule 23(b)(3) with the right to opt out. The third possibility is to certify a
Rule 23(b)(2) class and for the court to use its plenary powers under Rules 23(c)(2)(A) and
23(d)(1)(B) to order notice to the class and give the class members the right to opt out as if the class
had been certified under Rule 23(b)(3). 195 F.3d at 898 – 899. See also Lemon, supra, 216 F.3d at
581 – 582. Each method would protect absent class members’ due-process rights.
D. [13.37] Final Judgment Orders in Class Actions — Fed.R.Civ.P. 23(c)(3)
Fed.R.Civ.P. 23(c)(3) governs the entry of a judgment in class actions. It provides:
Whether or not favorable to the class, the judgment in a class action must:
(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those
whom the court finds to be members; and
(B) for any class certified under Rule 23(b)(3), include and specify or describe
those to whom the Rule 23(c)(2) notice was directed, who have not requested
exclusion, and whom the court finds to be class members. Id.
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The Advisory Committee Notes on the 1966 amendments to Fed.R.Civ.P. 23 explain that “[t]he
judgment in a class action maintained as such to the end will embrace the class . . . whether it is
favorable or unfavorable to the class.” Advisory Committee Notes, 1966 Amendment, Subdivision
(c)(3), Fed.R.Civ.P. 23. For purposes of classes certified under Rule 23(b)(1) or Rule 23(b)(2), “the
judgment ‘describes’ the members of the class, but need not specify the individual members.” Id.
Giving the class definition should suffice. By contrast, for classes certified under Rule 23(b)(3),
the judgment “specifies” the individual members of the class who were given notice and who have
not opted out of the class. Id.
The final judgment entered in a certified class action is binding on the class representatives and
all class members who have not opted out of the settlement. 5 MOORE’S FEDERAL PRACTICE
§23.181[2]. The Seventh Circuit held in In re Bridgestone/Firestone, Inc., Tires Products Liability
Litigation, 333 F.3d 763, 767 (7th Cir. 2003), abrogated on other grounds by Smith v. Bayer Corp.,
564 U.S. 299, 180 L.Ed.2d 341, 131 S.Ct. 2368 (2011), that under certain circumstances, a class
certification ruling itself may be entitled to collateral estoppel effect. This ruling, however, was
clarified in Carnegie v. Household International, Inc., 376 F.3d 656 (7th Cir. 2004), cert. denied,
125 S.Ct. 877 (2005), which rejected the argument that any decision denying class certification is
binding on future litigation. The court explained that its ruling in Bridgestone/Firestone was more
“nuanced” and that a court must examine the circumstances under which a class ruling was made.
376 F.3d at 663. A class certification may not be binding, particularly when it turns on the adequacy
of the named class representatives or of class counsel. Oshana v. Coca-Cola Bottling Co., 225
F.R.D. 575, 579 (N.D.Ill. 2005) (“While Bridgestone/Firestone holds that in some circumstances
denial of class certification may be given estoppel effect, courts are cautioned not to read the case
as holding any ruling denying class certification is binding in future litigation.”), aff’d, 472 F.3d
506 (7th Cir. 2006).
E. [13.38] Classes May Be Certified for Issues — Fed.R.Civ.P. 23(c)(4)
Fed.R.Civ.P. 23(c)(4) states that “[w]hen appropriate, an action may be brought or maintained
as a class action with respect to particular issues.” Trying a portion of a case involving common
class-wide issues may achieve economies of class action treatment even though individualized
issues may remain to be resolved in subsequent, separate proceedings. See MANUAL FOR
COMPLEX LITIGATION, FOURTH §21.24, www.fjc.gov/sites/default/files/2012/mcl4.pdf.
“Rule 23(c)(4) permits the district court to allow a case to proceed as a class action with respect to
only one particular issue. . . . The rule attempts to strike a balance by allowing issues with classwide
implications to be efficiently adjudicated as a class, even if other issues must be determined
individually.” Briscoe v. Health Care Service Corp., No. 16-CV-10294, 2020 WL 291361, *6
(N.D.Ill. Jan. 21, 2020). The court will not certify an issues-only class under Rule 23(c)(4),
however, if the issues class would lead to individual inquiries or if it would be inefficient to certify
an issues class. Id., citing Clark v. Experian Information Solutions, Inc., 256 Fed.Appx. 818, 822
(7th Cir. 2007).
Issue certification is most commonly used to resolve common liability issues before one court,
reserving damage claims for individual postjudgment hearings or for separate trials. The Advisory
Committee Notes on the 1966 amendments to Fed.R.Civ.P. 23 give an example of former Rule
23(c)(4)(A)’s intended usage, explaining that “in a fraud or similar case the action may retain its
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‘class’ character only through the adjudication of liability to the class; the members of the class
may thereafter be required to come in individually and prove the amounts of their respective
claims.” Advisory Committee Notes, 1966 Amendment, Subdivision (c)(4), Fed.R.Civ.P. 23. The
court need not consider an issues-class under Rule 23(c)(4) if the class can be certified under Rule
23(b). Chicago Teachers Union, Local No. 1 v. Board of Education of City of Chicago, 797 F.3d
426, 445 (7th Cir. 2015).
When appropriate, courts have bifurcated class actions to try class issues regarding liability
first before requiring the individual class members’ injury claims to be tried separately. According
to the Seventh Circuit:
The separation of liability and injury issues is illustrated by the suggestion in Moore
v. PaineWebber, Inc., 306 F.3d 1247, 1255 – 56 (2d Cir. 2002), that in a suit charging
“uniform misrepresentations” the question whether they were indeed
misrepresentations would be appropriate for class treatment, with the question of
reliance, and damages suffered, by individual class members left for satellite
proceedings. Carnegie v. Household International, Inc., 376 F.3d 656, 662 (7th Cir. 2004).
See also Butler v. Sears, Roebuck & Co., 727 F.3d 796, 800 (7th Cir. 2013) (“[A] class action
limited to determining liability on a class-wide basis, with separate hearings to determine — if
liability is established — the damages of individual class members, or homogeneous groups of
class members, is permitted by Rule 23(c)(4) and will often be the sensible way to proceed.”).
However, “Rule 23(c)(4)(A) does not create, in addition to the three types of class actions
enumerated in Rule 23(b), a fourth type, the ‘issue’ class action.” In re General Motors Corporation
Dex-Cool Products Liability Litigation, 241 F.R.D. 305, 314 (S.D.Ill. 2007). Accord Balschmiter
v. TD Auto Finance LLC, No. 13-CV-1186-JPS, 2014 WL 6611008, *8 (E.D.Wis. Nov. 20, 2014).
“Rather, where class certification is sought as to issues under Rule 23(c)(4)(A), Rule 23(b)(3)’s
requirements of predominance and manageability must be satisfied, and class certification must be
denied where those requirements cannot be met.” 2014 WL 6611008 at *8, quoting General
Motors, supra, 241 F.R.D. at 314. The district court is not obliged to grant “partial certification if
particular issues are common to a class.” Clark v. Experian Information Solutions, Inc., 256
Fed.Appx. 818, 822 (7th Cir. 2007). “Whether the predominance requirement applies to the
individual issue or the case as a whole is an open question in the Seventh Circuit.” Chicago
Teachers Union, supra, 301 F.R.D. at 313.
MCL4th §21.24 further observes that “[c]ertification of an issues class is appropriate only if it
permits fair presentation of the claims and defenses and materially advances the disposition of the
litigation as a whole.” The Seventh Circuit stressed certain guiding principles regarding issue
certification in Mejdrech v. Met-Coil Systems Corp., 319 F.3d 910 (7th Cir. 2003). The court
explained that issue certification may be appropriate in mass tort class actions when the class issues
are sufficiently distinct from individual issues that they can be separated by “carving at the joints
of the parties’ dispute.” 319 F.3d at 911. The court proposed:
If there are genuinely common issues, issues identical across all the claimants, issues
moreover the accuracy of the resolution of which is unlikely to be enhanced by
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repeated proceedings, then it makes good sense, especially when the class is large, to
resolve those issues in one fell swoop while leaving the remaining claimant-specific
issues to individual follow-on proceedings. Id.
In Mejdrech, which involved pollution exposures, the court certified a class to resolve the “core
questions” of (1) whether the defendant leaked a chemical in violation of the law and (2) the area
of the leak (i.e., whether it reached the soil and groundwater of the class members’ homes). Id. The
remaining issue regarding the harm class members may have suffered had “to be decided class
member by class member rather than in a consolidated proceeding.” 319 F.3d at 911 – 912. See
also Saltzman v. Pella Corp., 257 F.R.D. 471 (N.D.Ill. 2009) (certifying issue of liability but
declining to certify issues of causation and damages), aff’d, 606 F.3d 391 (7th Cir. 2010). Similarly,
in McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482, 490 – 492 (7th Cir.
2012), the Seventh Circuit reversed the district court’s denial of class certification in a disparate
impact race discrimination case, holding that issue certification would be appropriate under Rules
23(b)(2) and 23(c)(4) when the disparate impact could be proven uniformly and then would be
followed by individual hearings to determine whether particular class members were injured.
The Seventh Circuit reached a different result in In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293
(7th Cir. 1995), rejecting an attempt to certify issue classes in a mass tort case involving tainted
blood products that allegedly infected hemophiliacs with the AIDS virus. The Seventh Circuit ruled
that class issues regarding the defendants’ negligence were inseparable from issues that would still
have to be addressed in separate, individual trials such as proximate causation and comparative
negligence. 51 F.3d at 1303. The Seventh Circuit believed that the overlap of these issues would
necessarily require reexamination of the negligence finding in subsequent trials. Id. The court found
that such a procedure was at odds with the Seventh Amendment’s “right to have juriable issues
determined by the first jury impaneled to hear them . . . and not reexamined by another finder of
fact.” Id. The court concluded that issue certification was unworkable because common issues
could not be separated effectively from individual issues. 51 F.3d at 1303 – 1304. But see Valentino
v. Carter-Wallace, Inc., 97 F.3d 1227, 1232 (9th Cir. 1996); In re Copley Pharmaceutical, Inc.,
161 F.R.D. 456, 458 – 459 (D.Wyo. 1995).
Courts may also refuse to certify certain class issues when such partial certification would not
create efficiencies for the parties or the court.
We are mindful that Federal Rule of Civil Procedure 23(c)(4) recognizes the
possibility that “[w]hen appropriate, an action may be brought or maintained as a
class action with respect to particular issues.” Such partial certification of class issues,
however, is not appropriate where it would not offer significant efficiencies, and
instead would create constitutional concerns. Puffer v. Allstate Insurance Co., 255
F.R.D. 450, 472 n.18 (N.D.Ill. 2009), aff’d, 675 F.3d 709 (7th Cir. 2012).
The Seventh Circuit in Puffer determined that “individual issues would certainly predominate
at the damages phase. Bifurcation of the liability and damages phases under Rule 23(c)(4) would
not resolve this concern because intervenors have not established that a uniform policy caused the
disparity.” 675 F.3d at 720 n.7. See also Kartman v. State Farm Mutual Automobile Insurance Co.,
634 F.3d 883, 886 (7th Cir. 2011) (holding that issue certification under Rule 23(c)(4) was not
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appropriate when ultimate relief sought was monetary damages and requirements for certifying
class under Rule 23(b)(3) had not been satisfied); In re Yasmin & Yaz (Drospirenone) Marketing,
Sales Practices & Relevant Products Liability Litigation, 275 F.R.D. 270, 275, 277 (S.D.Ill. 2011)
(holding that “same individual questions of law and fact that preclude certification of the
nationwide or statewide putative classes as a whole, preclude issue certification under Rule
23(c)(4)” and that “Seventh Circuit jurisprudence indicates that Rule 23(b)(3)’s requirements of
predominance and manageability are applicable to ‘issue’ certification under Rule 23(c)(4)”); In re
FedEx Ground Package System, Inc., Employment Practices Litigation, No. 3:05-MD-527 RM
(MDL-1700), 2010 WL 1652863, *2 (N.D.Ind. Apr. 21, 2010) (refusing to certify class solely on
issue of res judicata when “the underlying claims still would need to be resolved on an
individualized basis” and therefore “wouldn’t result in an efficient adjudication of the
controversy”); Hamilton v. O’Connor Chevrolet, Inc., No. 02 C 1897, 2006 WL 1697171, *9
(N.D.Ill. June 12, 2006) (declining to certify issue class when proposed class issue of statutory
interpretation would “settle little” and fact-specific inquiries predominated); McDaniel v. Qwest
Communications Corp., No. 05 C 1008, 2006 WL 1476110, *16 (N.D.Ill. May 23, 2006) (refusing
to certify issue classes because individual issues were found to predominate over common ones.)
The district courts of Illinois appears to be moving away from issue class certification. See,
e.g., Briscoe v. Health Care Service Corp., No. 16-CV-10294, 2020 WL 291361, *6 (N.D.Ill. Jan.
21, 2020) (refusing to certify issues class); Van v. Ford Motor Co., 332 F.R.D. 249, 292 (N.D.Ill.
2019) (refusing to certify issues class when plaintiff did not establish efficiencies gained by issue
certification under Rule 23(c)(4)); Jones v. BRG Sports, Inc., No. 18 C 7250, 2019 WL 3554374,
*9 (N.D.Ill. Aug. 1, 2019) (rejecting issues class when such class would not solve case
manageability problems); Smith v. City of Chicago, No. 15-CV-03467, 2019 WL 2287988, *1
(N.D.Ill. May 29, 2019) (declining issues class certification); Cates v. Whirlpool Corp., No.
15-CV-5980, 2017 WL 1862640, *24 (N.D.Ill. May 9, 2017) (same).
The district court in Yasmin, supra, quoted from a seminal Fifth Circuit decision in Castano v.
American Tobacco Co., 84 F.3d 734, 745 n.21 (5th Cir. 1996), on the interaction between Rules
23(b)(3) and 23(c)(4):
A district court cannot manufacture predominance through the nimble use of
subdivision (c)(4). The proper interpretation of the interaction between subdivisions
(b)(3) and (c)(4) is that a cause of action, as a whole, must satisfy the predominance
requirement of (b)(3) and that (c)(4) is a housekeeping rule that allows courts to sever
the common issues for a class trial. . . . Reading rule 23(c)(4) as allowing a court to
sever issues until the remaining common issue predominates over the remaining
individual issues would eviscerate the predominance requirement of rule 23(b)(3); the
result would be automatic certification in every case where there is a common issue,
a result that could not have been intended. 275 F.R.D. at 278 n.12.
But see FedEx, supra, 2010 WL 1652863 at *2 (noting that Seventh Circuit has “encouraged
‘district courts to employ Rule 23(c)(4) to the fullest extent in considering class certification under
Rule 23(b)(3)’ ” and that “district courts are provided with a certain level of flexibility when
determining if a matter should be certified as a class under Rule 23(c)(4)(A)”), quoting McDaniel,
supra, 2006 WL 1476110 at *16 (refusing to certify issues pursuant to Rule 23(c)(4)).
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F. [13.39] Court May Certify Subclasses — Fed.R.Civ.P. 23(c)(5)
Fed.R.Civ.P. 23(c)(5) states that “[w]hen appropriate, a class may be divided into subclasses
that are each treated as a class under this rule.” Subclasses are appropriate when segments of the
class have distinct factual claims, are proceeding under different legal theories, or are seeking
divergent types of relief. Subclasses may also alleviate potential conflicts among class members
“[i]f and when they become real, the district court can certify subclasses with separate
representation of each . . . if that would be consistent with manageability.” [Citations omitted.]
Kohen v. Pacific Investment Management Co., 571 F.3d 672, 680 (7th Cir. 2009), cert. denied, 130
S.Ct. 1504 (2010). For example, subclasses have been found appropriate in securities cases in
which class members received different disclosures at different times. “Indeed, the lead plaintiff in
a securities class action has a responsibility to identify and include named plaintiffs who have
standing to represent the various potential subclasses of plaintiffs who may be determined, at the
class certification stage, to have distinct interests or claims.” In re Boeing Company Aircraft
Securities Litigation, No. 19 CV 2394, 2019 WL 6052399, *10 (N.D.Ill. Nov. 15, 2019),
reconsideration denied, 2020 WL 476658 (N.D.Ill. Jan. 28, 2020), quoting Bodri v. Gopro, Inc.,
No. 16-cv-00232-JST, 2016 WL 1718217, *6 (N.D.Cal. Apr. 28, 2016). Courts sometimes order
plaintiffs to redefine the class to create appropriate subclasses for certain categories of plaintiff.
See, e.g., T.S. v. Twentieth Century Fox Television, No. 16 CV 08303, 2020 WL 247463, *10
(N.D.Ill. Jan. 16, 2020) (ordering plaintiff to redefine class into appropriate subclasses to account
for various categories of detainees). Subclasses may also be used when certain segments of the
class are seeking damages while other segments are seeking declaratory or injunctive relief. See
Jefferson v. Ingersoll International Inc., 195 F.3d 894, 898 – 899 (7th Cir. 1999). Accord Senegal
ex rel. Class v. JPMorgan Chase Bank, N.A., 939 F.3d 878, 880 (7th Cir. 2019) (noting that 11
people may be too few for subclass).
“Courts applying Rule 23(c)(5) have required plaintiffs to satisfy Rules 23(a) and (b) as to any
subclass.” McCarter v. Kovitz Shifrin Nesbit, No. 13 C 3909, 2015 WL 74069, *6 (N.D.Ill. Jan. 5,
2015), citing 1 Joseph McLaughlin, MCLAUGHLIN ON CLASS ACTIONS: LAW AND
PRACTICE §4:45 (11th ed. 2014) (collecting cases), and 7AA Wright, FEDERAL PRACTICE
AND PROCEDURE §1790. See also Haley v. Kolbe & Kolbe Millwork Co., 863 F.3d 600, 607
(7th Cir. 2017); Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d 584, 599 (7th Cir. 1993);
Butler v. American Cable & Telephone, LLC, No. 09 CV 5336, 2011 WL 2708399, *6 (N.D.Ill.
July 12, 2011) (“each sub-class is treated as a separate class and must satisfy the requirements for
class certification”), citing Fed.R.Civ.P. 23(c)(5). Each subclass must have a class representative
who is a member of that subclass, possesses the same interests, and has suffered the same injuries
as other subclass members. Amchem Products, Inc. v. Windsor, 521 U.S. 591, 138 L.Ed.2d 689,
117 S.Ct. 2231, 2250 – 2251 (1997); Bhattacharya v. Capgemini North America, Inc., 324 F.R.D.
353, 364 (N.D.Ill. 2018) (refusing to certify subclass for want of adequate named plaintiff); Korsmo
v. American Honda Motor Co., No. 11 C 1176, 2012 WL 1655969, *7 (N.D.Ill. May 10, 2012)
(refusing to certify subclasses when named plaintiff could not serve as representative for each
member); Brown v. Cook County, 332 F.R.D. 229, 249 (N.D.Ill. 2019) (denying certification of
retaliation subclass for lack of numerosity). It is necessary to have separate class representatives
for subclasses in the settlement context to avoid conflicts of interest and to provide “structural
assurance of fair and adequate representation for the diverse groups and individuals affected.”
Amchem, supra, 117 S.Ct. at 2251. There also must be separate counsel for subclasses when there
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are conflicts or divergent interests among subgroups. Ortiz v. Fibreboard Corp., 527 U.S. 815, 144
L.Ed.2d 715, 119 S.Ct. 2295, 2319 – 2320 (1999). Conversely, if the same counsel represents
subclasses with competing interests, the class may fail to satisfy the adequacy of representation
requirement. Id. But see Uhl v. Thoroughbred Technology & Telecommunications, Inc., 309 F.3d
978, 985 – 986 (7th Cir. 2002) (class representative could represent two groups of class members
who were seeking different relief because he had equal incentive to represent all class members).
If the class becomes too fragmented by the use of too many subclasses, it may not be certifiable
because of manageability or superiority concerns or because common questions do not
predominate. Haley, supra; Dancel v. Groupon, Inc., No. 18 C 2027, 2019 WL 1013562, *4
(N.D.Ill. Mar. 4, 2019), aff’d, 949 F.3d 999 (7th Cir. 2019) (refusing to certify subclass for lack of
predominance). However, a class cannot be denied because it lacks sufficient commonality simply
because a plaintiff asks for subclasses. As the Seventh Court held in Williams v. Chartwell
Financial Services, Ltd., 204 F.3d 748, 760 (7th Cir. 2000): “The fact that Rule 23 provides for
subclasses when they are efficient makes it clear that the existence of multiple classes, in and of
itself, is not sufficient to justify the district court’s denial of class certification.”
G. [13.40] Tolling Effect of Class Actions
Two recent Supreme Court decisions analyzed the impact of class actions tolling other
individual and class actions. The Supreme Court class action tolling doctrine is typically referred
to as American Pipe tolling. See American Pipe & Construction Co. v. State of Utah, 414 U.S. 538,
38 L.Ed.2d 713, 94 S.Ct. 756 (1974). In American Pipe, the Court held that the filing of a class
action tolls the time for absent class members to bring individual claims, for purposes of the statute
of limitations, while the class action is pending. In California Public Employees’ Retirement System
v. ANZ Securities, Inc., ___ U.S. ___, 198 L.Ed.2d 584, 137 S.Ct. 2042, 2051 (2017), the Court
explained the doctrine and basis for the American Pipe decision:
In American Pipe, a timely class-action complaint was filed asserting violations of
federal antitrust law. [94 S.Ct. at 758.] Class certification was denied because the class
was not large enough, see Fed.Rule Civ.Proc. 23(a)(1), and individuals who otherwise
would have been members of the class then filed motions to intervene as individual
plaintiffs. The motions were denied on the grounds that the applicable 4-year time
bar had expired. See 15 U.S.C. §15b. The Court of Appeals reversed, permitting
intervention.
This Court affirmed. It held the individual plaintiffs’ motions to intervene were timely
because “the commencement of a class action suspends the applicable statute of
limitations as to all asserted members of the class.” American Pipe, [94 S.Ct. at 766.]
The Court reasoned that this result was consistent “both with the procedures of Rule
23 and with the proper function of the limitations statute” at issue. [94 S.Ct. at 767.]
First, the tolling furthered “the purposes of litigative efficiency and economy” served
by Rule 23. Id. . . . Without the tolling, “[p]otential class members would be induced
to file protective motions to intervene or to join in the event that a class was later
found unsuitable,” which would “breed needless duplication of motions.” [94 S.Ct. at
766.] Second, the tolling was in accord with “the functional operation of a statute of
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limitations.” Id. . . . By filing a class complaint within the statutory period, the named
plaintiff “notifie[d] the defendants not only of the substantive claims being brought
against them, but also of the number and generic identities of the potential plaintiffs
who may participate in the judgment.” [94 S.Ct. at 767.]
In ANZ, the Court refused to extend American Pipe tolling principles to the three-year statute
of repose in the Securities Act of 1933, reasoning that extension to the statute of repose in the
Securities Act context would be inconsistent with American Pipe. “If the filing of the class action
‘brought’ any included individual actions, it would have sufficed for the Court to note the date on
which the class action was filed and deem all subsequent individual actions proper, regardless when
filed.” 137 S.Ct. at 2054 – 2055. In so holding, the Court held that individual class action opt-outs
that did not bring their individual claims within the three-year statute of repose were time barred
because equitable tolling under American Pipe did not apply. The Court explained the distinction
between the statute of limitations and statute of repose as follows:
The statute of repose transforms the analysis. In a hypothetical case with a different
statutory scheme, consisting of a single limitations period without an additional outer
limit, a court’s equitable power under American Pipe in many cases would authorize
the relief petitioner seeks. Here, however, the Court need not consider how equitable
considerations should be formulated or balanced, for the mandate of the statute of
repose takes the case outside the bounds of the American Pipe rule.
The final analysis, then, is straightforward. The 3-year time bar in §13 of the
Securities Act is a statute of repose. Its purpose and design are to protect defendants
against future liability. The statute displaces the traditional power of courts to modify
statutory time limits in the name of equity. Because the American Pipe tolling rule is
rooted in those equitable powers, it cannot extend the 3-year period. Petitioner’s
untimely filing of its individual action is ground for dismissal. 137 S.Ct. at 2055.
In a subsequent decision, the Court considered whether American Pipe tolling applied to a
subsequently filed class action, as opposed to subsequently filed individual claims of members of
an earlier class action. China Agritech, Inc. v. Resh, ___ U.S. ___, 201 L.Ed.2d 123, 138 S.Ct. 1800
(2018). The Court held that American Pipe tolling does not apply to toll the statute of limitations
of a subsequently filed putative class action. The Court explained the question presented and the
Court’s answer as follows:
The question presented in the case now before us: Upon denial of class certification,
may a putative class member, in lieu of promptly joining an existing suit or promptly
filing an individual action, commence a class action anew beyond the time allowed by
the applicable statute of limitations? Our answer is no. American Pipe tolls the statute
of limitations during the pendency of a putative class action, allowing unnamed class
members to join the action individually or file individual claims if the class fails. But
American Pipe does not permit the maintenance of a follow-on class action past
expiration of the statute of limitations. 138 S.Ct. at 1804
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The Court went on to state: “The watchwords of American Pipe are efficiency and economy of
litigation, a principal purpose of Rule 23 as well. Extending American Pipe tolling to successive
class actions does not serve that purpose.” 138 S.Ct. at 1811.
The Court in China Agritech encouraged class action litigants to file any additional class
actions “early on, soon after the commencement of the first action seeking class certification.” 138
S.Ct. at 1806. Finally, the Court noted that allowing tolling of subsequent class actions would allow
potentially “limitless” bites at the apple and thus would not serve the efficiency goals of American
Pipe and Fed.R.Civ.P. 23. 138 S.Ct. at 1808 – 1809. See also Supreme Auto Transport, LLC v.
Arcelor Mittal USA, Inc., 902 F.3d 735, 742 (7th Cir. 2018) (applying China Agritech and
explaining that new named plaintiffs were not class members when original class claims were filed,
their claims did not relate back to originally filed class complaint, and prior class action did not toll
new named plaintiff claims pursuant to American Pipe). Practitioners should be mindful of the
tolling rules and the statute of limitations and note that the Supreme Court has clarified the law in
recent years, invalidating certain prior decisions.

IV. COURT’S AUTHORITY
FED.R.CIV.P. 23(d)

TO

ISSUE

PROCEDURAL

ORDERS

—

A. [13.41] Wide Discretion To Administer Class Actions
Fed.R.Civ.P. 23(d) provides courts with general authority to issue procedural orders to govern
class actions. This rule has been interpreted as providing district courts with “extensive power to
control class actions.” In re Mexico Money Transfer Litigation, No. 98 C 2407, 1999 WL 1011788,
*2 (N.D.Ill. Oct. 19, 1999). See also Reid v. Unilever U.S., Inc., 964 F.Supp.2d 893, 925 (N.D.Ill.
2013).
The court’s discretion in applying this provision is as broad as necessity and common
sense would dictate, “to fulfill requirements of due process,” and to give expression
to the “equitable powers” of federal courts in class action matters. Barkman v. Wabash,
Inc., No. 85 C 611, 1988 WL 5039, *2 (N.D.Ill. Jan. 20, 1988), quoting Leist v. Tamco
Enterprises, Inc., Fed.Sec.L.Rep. (CCH) ¶92,028, p. 98,405 (S.D.N.Y. 1984).
See also Merk v. Jewel Food Stores Division, Jewel Cos., 702 F.Supp. 1391, 1394 – 1395 (N.D.Ill.
1988); Williams v. Chartwell Financial Services, Ltd., 204 F.3d 748, 759 (7th Cir. 2000).
B. [13.42] Orders Governing the Progress of Class Action Litigation — Fed.R.Civ.P.
23(d)(1)(A)
Fed.R.Civ.P. 23(d)(1)(A) provides that a court may make orders to “determine the course of
proceedings or prescribe measures to prevent undue repetition or complication in presenting
evidence or argument.” Thus, although the rules do not provide special trial procedures for class
actions, “if the suit is particularly complex . . . the ordinary trial procedures may have to be
modified.” Amati v. City of Woodstock, 176 F.3d 952, 957 (7th Cir. 1999), citing former
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Fed.R.Civ.P. 23(d)(1). See also Espenscheid v. DirectSat USA, LLC, 705 F.3d 770, 773 (7th Cir.
2013) (class decertified when trial plan was infeasible due to variance in damages across class
members). Rule 23(d)(1)(A) provides courts with general authority to ensure the efficient and
effective flow of class action litigation.
C. [13.43] Notice To Protect Class Members — Fed.R.Civ.P. 23(d)(1)(B)
Fed.R.Civ.P. 23(d)(1)(B) (formerly Rule 23(d)(2)) provides that the court may issue orders that
require — to protect class members and fairly conduct the action — giving
appropriate notice to some or all class members of:
(i) any step in the action;
(ii) the proposed extent of the judgment; or
(iii) the members’ opportunity to signify whether they consider the representation
fair and adequate, to intervene and present claims or defenses, or to otherwise
come into the action.
The rule “is generally utilized to provide class members notice of a class action and give them an
opportunity to opt out of the class or intervene in the class action.” Marie O. v. Ryan, No.
94 C 1471, 2002 WL 31744667, *2 (N.D.Ill. Dec. 5, 2002). See also Johnson v. Meriter Health
Services Employee Retirement Plan, 702 F.3d 364, 370 (7th Cir. 2012); Van v. Ford Motor Co.,
No. 14-CV-8708, 2018 WL 6649603, *5 (N.D.Ill. Dec. 19, 2018) (refusing to issue notice pursuant
to Rule 23(d)(1)(B) before class was certified); In re National Collegiate Athletic Association
Student-Athlete Concussion Injury Litigation, MDL No. 2492, 2014 WL 7237208, *7 (N.D.Ill. Dec.
17, 2014); Fonder v. Sheriff of Kankakee County, No. 12-CV-2115, 2014 WL 812939, *2 (C.D.Ill.
Feb. 28, 2014) (“If liability is established in this Rule 23(b)(3) class action, an additional notice
will be sent to persons who did not opt-out.”), citing 5 MOORE’S FEDERAL PRACTICE
§23.104[3][b] and Fed.R.Civ.P. 23(d)(1)(B); Hill v. Shell Oil Co., No. 98 C 5766, 2002 WL 663583
(N.D.Ill. Mar. 28, 2002) (denying request for notice and opportunity to opt out pursuant to former
Rule 23(d)(2) in context of Rule 23(b)(2) class action when opt-out notice is not mandatory); In re
Synthroid Marketing Litigation, 197 F.R.D. 607, 610 (N.D.Ill. 2000) (pursuant to former Rules
23(d)(2) and 23(d)(5), ordering notice be sent to class members who received earlier misleading
letter providing them with correct information about participating in, objecting to, or opting out of
proposed settlement).
In light of Rule 23(d)(1)(B)’s provision for discretionary, court-ordered notice, some courts
began to consider the possibility of certifying a Rule 23(b)(2) class when monetary relief was
sought while simultaneously providing for notice and an opportunity to opt out utilizing the court’s
discretion under Rule 23(d)(1)(B). See, e.g., Johnson, supra (explaining that there is no mention of
opting out in Rule 23(d)(1)(B) but that law permits judge to allow opt out); Lemon v. International
Union of Operating Engineers, Local No. 139, AFL-CIO, 216 F.3d 577, 579 (7th Cir. 2000);
Jefferson v. Ingersoll International Inc., 195 F.3d 894, 898 (7th Cir. 1999); Palmer v. Combined
Insurance Company of America, 217 F.R.D. 430, 439 (N.D.Ill. 2003); Ellis v. Elgin Riverboat
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Resort, 217 F.R.D. 415, 430 (N.D.Ill. 2003). However, other courts reasoned that although the
Seventh Circuit appeared to have considered the appropriateness of this certification method of a
Rule 23(b)(2) class seeking monetary damages, Rule 23(b)(3), which incorporated manageability
requirements, remained the preferable method of certifying such classes. See Smith v. NVR, Inc.,
No. 17 C 8328, 2019 WL 6838938, *3 (N.D.Ill. Dec. 16, 2019); Adams v. R.R. Donnelley & Sons,
No. 98 C 4025, 2001 WL 336830, *16 (N.D.Ill. Apr. 6, 2001) (“The Court does not believe,
however, that the Seventh Circuit’s suggestion in Lemon and Jefferson was intended to permit
plaintiffs in a case primarily involving damage claims to avoid consideration of whether a class
action would be a manageable way to resolve the case. Even were this Court to follow plaintiff’s
suggestion, we would conclude that a class action would be unmanageable with regard to the
company-wide classes proposed by plaintiffs.”); Rahim v. Sheahan, No. 99 C 0395, 2001 WL
1263493 (N.D.Ill. Oct. 19, 2001).
However, the Seventh Circuit clarified that it has not resolved the appropriateness of this hybrid
method of certifying Rule 23(b)(2) classes seeking money damages by utilizing Rule 23(d)
discretion to order opt-out notices. See Costello v. BeavEx, Inc., 810 F.3d 1045, 1060 (7th Cir.
2016); In re Allstate Insurance Co., 400 F.3d 505, 508 (7th Cir. 2005). As stated in Allstate:
Several cases suggest that it might not be necessary to convert such a proceeding to
Rule 23(b)(3) because adequate notice and an opportunity to opt out could be
provided within the context of a Rule 23(b)(2) proceeding. . . . The statement in Lemon
is dictum, however, and Jefferson carefully left open the question whether the
procedure we quoted from that opinion is ever proper. . . . As the quotation from
Lemon makes clear, such an effort to restructure Rule 23(b)(2) would be complicated
and confusing — unnecessarily so, given the ready availability of the 23(b)(3)
procedure. [Citations omitted.] Id.
See also Holmes v. Godinez, 311 F.R.D. 177, 223 (N.D.Ill. 2015).
In Puffer v. Allstate Insurance Co., 614 F.Supp.2d 905, 908 (N.D.Ill. 2009), aff’d, 675 F.3d
709 (7th Cir. 2012), the court used the general authority of Rule 23(d) to ensure notice to class
members when the expiration of a statute of limitations was at issue. See also Van v. Ford Motor
Co., No. 14-CV-8708, 2018 WL 6649603, *5 (N.D.Ill. Dec. 19, 2018); Sapia v. Board of Education
of City of Chicago, No. 14-CV-07946, 2018 WL 1565600, *2 (N.D.Ill. Mar. 31, 2018).
In addition to providing authority for discretionary opt-out notices, Rule 23(d)(1)(B) has also
been relied on by courts in deciding whether to permit intervention of additional parties in a class
action. See Mirfasihi v. Fleet Mortgage Corp., No. 01 C 722, 2004 WL 2609184, *3 (N.D.Ill. Nov.
17, 2004) (allowing intervention of parties pursuant to Rule 23(d)(2) when “intervention would
serve to protect the interest of the class or otherwise promote the fair conduct of the action”);
Indiana ex rel. Naylor v. Indiana State Teachers Ass’n, No. 1:09-CV-1506-SEB-TAB, 2010 WL
11569420, *1 (S.D.Ind. Mar. 16, 2010). Rule 23(d)(2) has also been used to authorize court orders
requiring a curative disclosure to rectify misleading communications that were previously sent to
the class. Ladegaard v. Hard Rock Concrete Cutters, Inc., No. 00 C 5755, 2001 WL 1403007, *7
(N.D.Ill. Nov. 9, 2001); Williams v. Quinn, No. 05 C 4673, 2010 WL 3021576, *2 (N.D.Ill. July
27, 2010).
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D. [13.44] Restrictions on Class Representatives or Intervenors — Fed.R.Civ.P.
23(d)(1)(C)
Fed.R.Civ.P. 23(d)(1)(C) provides that courts may issue orders “impos[ing] conditions on the
representative parties or on intervenors.” This provision of Rule 23(d) has been interpreted to
generally provide the court with authority to “take steps to maintain an orderly process and prevent
duplicative filings and presentation of evidence.” Christman v. Brauvin Realty Advisors, Inc., 191
F.R.D. 142, 155 (N.D.Ill. 1999), citing former Fed.R.Civ.P. 23(d)(1), 23(d)(3). Rule 23(d)(1)(C)
has also been described by courts as providing authority to issue orders restricting communications
between “defendants and putative class members before the class is even certified,” such as
“misleading communications and communications which affect a putative class [member’s]
decision to participate in the class action.” Wiginton v. Ellis, No. 02 C 6832, 2003 WL 22232907,
*2 (N.D.Ill. Sept. 16, 2003), citing former Fed.R.Civ.P. 23(d)(3), 23(d)(5). See also In re Broiler
Chicken Antitrust Litigation, No. 1:16-CV-08637, 2019 WL 7285802, *4 (N.D.Ill. Dec. 27, 2019);
Piekarski v. Amedisys Illinois, LLC, 4 F.Supp.3d 952, 955 (N.D.Ill. 2013) (“The moving party bears
the burden of showing that nonmovant has engaged in coercive, misleading, or other abusive
communications with the putative class.”); Camilotes v. Resurrection Health Care Corp., No.
10 C 366, 2012 WL 245202, *4 (N.D.Ill. Jan. 25, 2012) (declining to order defendants to cease
communicating with putative class member nurses about lawsuit but ordering defendants to
produce copies of signed declarations and contact information of nurses providing those
declarations and finding that plaintiffs had not satisfied burden of showing “particular abuses” that
those communications “threatened”), quoting Gulf Oil Co. v. Bernard, 452 U.S. 89, 68 L.Ed.2d
693, 101 S.Ct 2193, 2201 (1981); Jones v. National Council of Young Men’s Christian Associations
of United States, No. 09 C 6437, 2011 WL 1312162, **5 – 6 (N.D.Ill. Mar. 31, 2011) (denying
motion to restrict defendant’s communications with putative class members as both parties “ha[ve]
the right to communicate with putative class members” and plaintiffs failed to present evidence of
“actual harm,” “coercive behavior,” or otherwise misleading putative class members in their
communications).
Some courts have required the moving party to show that the communication has actually
occurred and that it “threatens the proper functioning of the litigation.” Burrow v. Sybaris Clubs
International, Inc., No. 13 C 2342, 2014 WL 5310525, *2 (N.D.Ill. Oct. 17, 2014) (denying motion
for protective order over “Consent to Interview” letter given to potential putative class members
because insufficient evidence existed that letter was misleading or coercive). Other courts have
required the moving party show that the other party “has engaged in, or has threatened to engage
in, coercive, misleading or other abusive communications with the putative class.” Reid v. Unilever
United States, Inc., 964 F.Supp.2d 893, 926 (N.D.Ill. 2013) (denying motion based on defendant’s
communications with putative class members trying to settle their individual claims).
E. [13.45] Amended Pleadings To Eliminate the Class if Certification Is Denied —
Fed.R.Civ.P. 23(d)(1)(D)
Fed.R.Civ.P. 23(d)(1)(D) provides that the court may make orders “requir[ing] that the
pleadings be amended to eliminate allegations about representation of absent persons, and that the
action proceed accordingly.” Essentially, this rule provides that “[a] negative determination [as to
class certification] means that the action should be stripped of its character as a class action.”
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Narwick v. Wexler, 912 F.Supp. 342, 344 (N.D.Ill. 1995) (ordering complaint to be amended to
eliminate class allegations), quoting Advisory Committee Notes, 1966 Amendment, Subdivision
(c)(1), Fed.R.Civ.P. 23. See also Mauer v. American Intercontinental University, Inc., No.
16 C 1473, 2016 WL 4698665, *2 (N.D.Ill. Sept. 8, 2016) (“Rule 23(d)(1)(D) provides the Court
with the ability to require the pleadings to be amended to remove class action allegations.”); Bietsch
v. Sergeant’s Pet Care Products, Inc., No. 15 C 5432, 2016 WL 1011512, *10 (N.D.Ill. Mar. 15,
2016) (court has ability to require pleadings to be amended to remove class action allegations); In
re Burlington Northern Santa Fe Ry., 606 F.3d 379, 380 (7th Cir. 2010) (finding federal jurisdiction
after Class Action Fairness Act of 2005 removal even when plaintiff’s stripped out class action
allegations from complaint).
Rule 23(d)(1)(D) grants courts the power to grant motions to strike class action allegations
prior to the court resolving the class certification issue on a factual record in certain circumstances.
Compare Mauer, supra, 2016 WL 4698665 at *2 (“Motions to strike class allegations at the
pleading stage are appropriate where it is clear from the pleadings that the class claims are
defective.”); Bietsch, supra; Lee v. Children’s Place Retail Stores, Inc., No. 14 C 3258, 2014 WL
5100608, *1 (N.D.Ill. Oct. 8, 2014) (holding that motion to strike class allegations at pleading stage
is allowed under Rule 23(d)(1)(D) and is “an appropriate device to determine whether the case will
proceed as a class action”) (collecting cases), with Boatwright v. Walgreen Co., No. 10 C 3902,
2011 WL 843898, *2 (N.D.Ill. Mar. 4, 2011) (Rule 23(d)(1)(D) can be used only to strike class
action allegations “after the class certification issue has been properly presented and determined by
a court”) (collecting cases).
F. [13.46] Authority To Issue Orders Regarding Procedural Matters — Fed.R.Civ.P.
23(d)(1)(E)
Finally, Fed.R.Civ.P. 23(d)(1)(E) provides a catchall provision authorizing orders to “deal with
similar procedural matters.” Rule 23(d) has been interpreted to provide courts with authority to
exercise judicial control over settlements. Blanchard v. EdgeMark Financial Corp., 175 F.R.D.
293, 298 – 299 (N.D.Ill. 1997). However, although Rule 23(d) does provide courts with broad
discretion, it does not provide courts with unlimited authority to issue orders related to a class
action. See Reid v. Unilever U.S., Inc., 964 F.Supp.2d 893, 925 (N.D.Ill. 2013); Smith v. Sprint
Communications Co., No. 99 C 3844, 2003 WL 103005 (N.D.Ill. Jan. 10, 2003) (declining to issue
order requiring defendants to disclose identity of certain entities when similar motion was pending
before magistrate judge who was handling discovery in litigation).

V. CLASS ACTION SETTLEMENTS — FED.R.CIV.P. 23(e)
A. [13.47] Fed.R.Civ.P. 23(e) Requirements for Class Action Settlements
Class action settlements are governed by Fed.R.Civ.P. 23(e) and by a considerable body of
caselaw discussing the procedures to be followed when a court must decide whether to approve a
settlement. Rule 23(e) expressly provides that any proposed settlement of a class action must be
submitted to the court for approval. Whether to approve a class settlement is subject to the court’s
discretion; a settlement will be set aside only upon a showing that the court clearly abused its
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discretion. Dorvit ex rel. Power Solutions International, Inc. v. Winemaster, 950 F.3d 984, 988 (7th
Cir. 2020); Kaufman v. American Express Travel Related Services Co., 877 F.3d 276, 283 (7th Cir.
2017) (standard of review for class action settlements is abuse of discretion). Rule 23(e) requires
only court approval of a settlement or compromise of a certified class’s claims. When the issues
involve the settlement of the individual plaintiff’s claims before a class is certified, Rule 23(e) does
not apply. See Stilz v. Standard Bank & Trust Co., No. 10 C 1996, 2010 WL 5158108, *6 (N.D.Ill.
Dec. 14, 2010) (Rule 23(e) had no bearing in putative class action on issue of whether defendant’s
Fed.R.Civ.P. 68 offer of judgment mooted named plaintiff’s individual claims). Accord Askins v.
Zachry Industrial, Inc., No. 09-CV-2202, 2010 WL 780329, *5 (C.D.Ill. Mar. 3, 2010).
Rule 23(e) makes clear that once a class has been certified, the claims, issues, or defenses may
be settled, voluntarily dismissed, or compromised only with the court’s approval. In summary:
1. The court must direct notice in a reasonable manner to all class members bound by
such resolution. Fed.R.Civ.P. 23(e)(1).
2. Approval is proper only after a hearing and a finding that it is fair, reasonable, and
adequate. Fed.R.Civ.P. 23(e)(2).
3. The parties must file a statement identifying any agreement made in connection with
such resolution. Fed.R.Civ.P. 23(e)(3).
4. If a class was previously certified under Rule 23(b)(3), the court may require a new
opportunity to request exclusion to individual class members who had an earlier opportunity to
request exclusion but did not do so. Fed.R.Civ.P. 23(e)(4).
5. Any class member may object. Fed.R.Civ.P. 23(e)(5).
B. [13.48] Court’s Role in Determining Whether To Approve a Class Action Settlement
The law generally favors settlement of complex litigation such as class actions with the
corresponding saving of judicial resources. See Isby v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996)
(explaining that federal courts naturally favor settlements of class action litigation); Remijas v.
Neiman Marcus Group, LLC, 341 F.Supp.3d 823, 825 (N.D.Ill. 2018); In re Capital One Telephone
Consumer Protection Act Litigation, 80 F.Supp.3d 781, 788 (N.D.Ill. 2015). This preference for
upholding class action settlements is counterbalanced by the court’s duty to “exercise the highest
degree of vigilance in scrutinizing proposed settlements of class actions.” Kaufman v. American
Express Travel Related Services Co., 877 F.3d 276, 283 (7th Cir. 2017), quoting Reynolds v.
Beneficial National Bank, 288 F.3d 277, 279 (7th Cir. 2002). The court in many respects serves as
a fiduciary to absent class members, seeking to ensure that the settlement is fair, the interests of
class members have been adequately protected, and the settlement is not the product of collusion.
Id.; Reynolds, supra; Wong v. Accretive Health, Inc., 773 F.3d 859, 862 (7th Cir. 2014) (“we have
gone so far as to characterize the court’s role as akin to the high duty of care that the law requires
of fiduciaries”), citing Synfuel Technologies, Inc. v. DHL Express (USA), Inc., 463 F.3d 646,
652 – 653 (7th Cir. 2006). The court plays a critical role because after plaintiffs and defendants
reach a settlement, the adversarial nature of litigation often disappears and the parties jointly seek
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approval of the settlement. See MANUAL FOR COMPLEX LITIGATION, FOURTH §21.61,
www.fjc.gov/sites/default/files/2012/mcl4.pdf; Pearson v. NBTY, Inc., 772 F.3d 778, 786 – 787
(7th Cir. 2014). With no party likely to disclose any flaws or drawbacks to the settlement, the court
must assess independently whether to approve the settlement. The court, therefore, may not merely
rubber-stamp a class action settlement but must assess carefully the fairness, reasonableness, and
adequacy of the settlement in order to safeguard class members’ rights and interests. “[A] federal
district judge presiding over a class action is required to determine the fairness of a settlement
agreed to by the parties even if no member of the class objects to it.” United States v. Daoud, 755
F.3d 479, 482 (7th Cir. 2014), citing Eubank v. Pella Corp., 753 F.3d 718, 720 (7th Cir. 2014).
The court’s role is limited to either approving or disapproving the settlement as written. The
court cannot change the terms of the settlement. MCL4th §21.61; Leung v. XPO Logistics, Inc.,
326 F.R.D. 185, 196 (N.D.Ill. 2018) (“[T]he court may approve [a settlement] only after a hearing
and a finding that the settlement is ‘fair, reasonable, and adequate.’ ”), quoting Fed.R.Civ.P.
23(e)(2).
The Class Action Fairness Act of 2005 explicitly requires for settlements involving “coupons”
that the settlement agreement include some form of cy pres relief — that is, that the value of a
certain percentage of the unredeemed coupons be distributed to one or more charitable or
governmental organizations. 28 U.S.C. §1712(e). For a broader discussion of CAFA’s “coupon”
settlement provisions, see §13.71 below.
C. [13.49] Procedure for Approval of Class Action Settlements
Approval of a class action settlement involves a three-step process:
1. The court first must preliminarily approve the settlement.
2. The members of the class next must be given notice pursuant to Fed.R.Civ.P. 23(e)(1) of
the settlement and of a scheduled fairness hearing.
3. The court must conduct a fairness hearing to determine whether the settlement is fair,
reasonable, and adequate.
These steps are discussed in §§13.50 – 13.52 below.
1. [13.50] Preliminary Hearing
Once a settlement has been reached in a class action, the approval process is normally initiated
by the proponents submitting a settlement agreement to the court accompanied by a motion,
supporting briefs, and any appropriate documentation or declarations. See 5 NEWBERG ON
CLASS ACTIONS §13:41. The court then conducts a preliminary hearing in which it assesses
whether the proposed settlement falls “within the range of possible approval.” Gautreaux v. Pierce,
690 F.2d 616, 621 (7th Cir. 1982); Kaufman v. American Express Travel Related Services Co., 877
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F.3d 276, 282 (7th Cir. 2017). See also In re National Collegiate Athletic Association StudentAthlete Concussion Injury Litigation, 332 F.R.D. 202, 209 (N.D.Ill. 2019), aff’d sub nom. Walker
v. National Collegiate Athletic Ass’n, No. 19-2638, 2019 WL 8058082 (7th Cir. Oct. 25, 2019);
Abante Rooter & Plumbing, Inc. v. Oh Insurance Agency, No. 1:15-CV-09025, 2019 WL 2366475,
*1 (N.D.Ill. May 29, 2019).
The purpose of the preliminary hearing is to determine whether a settlement meets a minimum
threshold of reasonableness and whether there is a reason to send notice to class members and to
schedule a final fairness hearing. Mungin v. Florida East Coast Ry., 318 F.Supp. 720, 733
(M.D.Fla. 1970). As explained in 4 NEWBERG §11:25, quoting MANUAL FOR COMPLEX
LITIGATION, THIRD §30.41 (1995):
If the preliminary evaluation of the proposed settlement does not disclose grounds to
doubt its fairness or other obvious deficiencies, such as unduly preferential treatment
of class representatives or of segments of the class, or excessive compensation for
attorneys, and appears to fall within the range of possible approval, the court should
direct that notice under Rule 23(e) be given to the class members of a formal fairness
hearing, at which arguments and evidence may be presented in support of and in
opposition to the settlement.
By contrast, if the settlement is fatally flawed on its face, then the courts will reject the settlement
and not put the litigants to the time and expense of sending notice.
If a class had not been certified before the settlement was reached, the court must also determine
at the preliminary hearing whether the case qualifies as a class action and satisfies the requirements
of Fed.R.Civ.P. 23(a) and 23(b). Even if a class already has been certified, the court may need to
revisit its class ruling if the definition of the class or the class period is altered or expanded for
settlement purposes.
As part of the settlement, the parties may use the device of “settlement classes.” In such
instances, the defendant may agree as part of the settlement to a temporary settlement class solely
for purposes of the settlement but reserve the right to object to class certification if the settlement
is rejected or fails and the case again must be litigated. 4 NEWBERG §11:22. While the courts
recognize the validity of settlement classes, the courts insist that settlement classes not be
uncritically accepted. Instead, the Supreme Court in Amchem Products, Inc. v. Windsor, 521 U.S.
591, 138 L.Ed.2d 689, 117 S.Ct. 2231, 2248 (1997), found in the settlement context that courts
must give “undiluted, even heightened, attention” to the requirements of Rule 23 to ensure that the
case is a proper class action. The Supreme Court stressed that the requirements of Rules 23(a) and
23(b)(3) were not “impractical impediments” to settling a class action but rather provided important
protection against “unwarranted or overbroad class definitions” and also helped “to uncover
conflicts of interest between named parties and the class they seek to represent.” 117 S.Ct. at 2248,
2250. Therefore, a class action settlement requires a proper class. The plaintiff must satisfy the
requirements of (a) numerosity, (b) commonality, (c) typicality, and (d) adequacy of representation
under Rule 23(a) and additionally show predominance and superiority if the case is brought under
Rule 23(b)(3). When settling a class action, however, the plaintiff does not have to prove
manageability under Rule 23(b)(3) as if the case were being fully litigated because settlement may
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“eliminate all the thorny issues that the court would have to resolve if the parties fought out the
case.” Carnegie v. Household International, Inc., 376 F.3d 656, 660 (7th Cir. 2004), citing
Amchem, supra, 117 S.Ct. at 2248. See also Quinn v. Specialized Loan Servicing, LLC, 331 F.R.D.
126, 133 (N.D.Ill. 2019).
If the court finds at the preliminary hearing that the case fails as a class action, then the court
does not need to evaluate the settlement, and settlement notice is not sent to class members. See
Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 502 (7th Cir. 2012) (vacating order approving
class settlement because class improperly certified; “[t]here can be no class settlement if the class
should not have been certified in the first place”).
2. [13.51] Settlement Notice
If the court preliminarily approves the class settlement, Fed.R.Civ.P. 23(e)(1)(B) provides that
“[t]he court must direct notice in a reasonable manner to all class members who would be bound
by the proposal.” The wording of Rule 23(e)(1), providing that the court must “direct notice,”
suggests that the court should determine (a) the type of notice to be given (i.e., personal and/or
publication notice), (b) who should receive notice, and (c) the content of the notice. It is
commonplace to submit a form of notice for the court’s approval. Pursuant to the 2018 amendment
to Rule 23, preliminary approval is now required before ordering notice of a proposed settlement.
The parties must now demonstrate to the court that the court will be able to approve the settlement
and certify the class (if the class has not already been certified). Fed.R.Civ.P. 23(e)(2). Thus, at the
preliminary approval stage, the parties must be prepared to demonstrate to the court the economic
benefits of any settlement as compared to the potential damages and risks of not settling. All parties
must inform the court of the methodologies of claim administration, the terms of attorneys’ fees
agreements and timing of payment, and any agreements that must be disclosed pursuant to Rule
23(e)(3). The parties must provide the court with information at the preliminary approval stage
such that the court can evaluate the fairness of any attorneys’ fees award to the benefits to class
members of the settlement. The courts may grant preliminary approval only after considering the
four factors in Rule 23(e)(2). See, e.g., In re Lumber Liquidators Chinese-Manufactured Flooring
Products Marketing, Sales Practices & Products Liability Litigation, 952 F.3d 471, 484 n.8 (4th
Cir. 2020) (“Rule 23(e)(2) was amended to specify factors for assessing the ‘fairness,
reasonableness, and adequacy’ of a class-action settlement.”), quoting Fed.R.Civ.P.(e)(2).
If Rule 23(e) settlement notice is the first notice sent to the class in the case, it should be
combined with class certification notice under Rule 23(c)(2). For Rules 23(b)(1) and 23(b)(2)
classes, it is discretionary with the court whether to require notice. Fed.R.Civ.P. 23(c)(2)(A). In
cases seeking damages under Rule 23(b)(3), the court must direct the best notice practicable under
the circumstances, including individual notice to all class members who can be identified through
reasonable effort. Fed.R.Civ.P. 23(c)(2)(B). Such individualized notice aids in locating those class
members entitled to a recovery and facilitates the distribution of settlement proceeds, particularly
when the class members must submit claim forms as a prerequisite to receiving their share of any
recovery.
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A settlement and certification notice “must clearly and concisely state in plain, easily
understood language” the information required by Fed.R.Civ.P. 23(c)(2)(B):
(i) the nature of the action;
(ii) the definition of the class certified;
(iii) the class claims, issues, or defenses;
(iv) that a class member may enter an appearance through an attorney if the member
so desires;
(v) that the court will exclude from the class any member who requests exclusion;
(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).
In addition to the foregoing information, the settlement notice should provide the basic terms and
conditions of the settlement so the class member can evaluate the settlement and understand the
effect and consequences of any release language. Class members should be advised of their right
under Rule 23(e)(5) to file an objection to the settlement and of their right under Rule 23(e)(4) to
exclude themselves from the class, if they choose. The amendments to Rule 23 effective December
1, 2018, include several changes impacting objectors. The main change, however, is that an objector
must now state whether the objection applies to the objector alone, to a subclass, or to the class in
its entirety and must also state, with specificity, the grounds for an objection. Fed.R.Civ.P.
23(e)(5)(A). The specificity requirement likely seeks to curb professional objectors that have no
intent to pursue meaningful objections and instead seek personal gain from counsel. Pearson v.
Target Corp., 893 F.3d 980, 986 – 987 (7th Cir. 2018) (explaining that proposed amendments to
Rule 23(e)(5) sought to solve “serious problem” of selfish settlements by objectors). See also
Rougvie v. Ascena Retail Group, Inc., No. CV 15-724, 2019 WL 944811, *1 (E.D.Pa. Feb. 21,
2019) (discussing amendment requiring approval for objector payoffs). The amended rule also
requires an objector to disclose any payment or other consideration given to the objector in
exchange for withdrawing an objection and requires the objector to obtain a hearing and court
approval of the same. Fed.R.Civ.P. 23(e)(5)(B). However, an objector may now freely withdraw
an objection if that objection is not justified and when no consideration has been exchanged for the
withdrawal. If the class is certified for the first time in connection with the settlement, the class
members can opt out pursuant to Rule 23(c)(2)(B)(v). Even if the class was previously certified
and at that time a class member declined to opt out, Rule 23(e)(4) provides that “the court may
refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual
class members who had an earlier opportunity to request exclusion but did not do so.”
The settlement notice should notify the class members of the date and time of the fairness
hearing. It is also advisable to disclose the amount of the settlement proceeds to be distributed and
any formula used for calculating individual damages. The notice should also disclose any claim by
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class counsel for attorneys’ fees and advise class members that the request for attorneys’ fees will
be considered by the court at the fairness hearing. See Fed.R.Civ.P. 23(h)(1). The MANUAL FOR
COMPLEX LITIGATION, FOURTH §21.722, www.fjc.gov/sites/default/files/2012/mcl4.pdf,
explains that Rule 23(h)(1) requires that notice of fee requests be “directed to class members in a
reasonable manner.” The rule contemplates, in cases involving settlement review under Rule 23(e),
that “notice of class counsel’s fees motion should be combined with notice of the proposed
settlement” and afford the same notice as Rule 23(e) requires. Advisory Committee Notes, 2003
Amendment, Subdivision (h), Paragraph (1), Fed.R.Civ.P. 23. In adjudicated class actions, “the
court may calibrate the notice to avoid undue expense.” Id. The class members should be informed
of their right to object to the claim for attorneys’ fees. Fed.R.Civ.P. 23(h)(2). The notice also should
disclose any incentive awards to representative plaintiffs. If class counsel’s fee petition is filed after
the class notices are sent, then it is incumbent on the parties to make sure that class members have
adequate notice of that petition within a reasonable time before the deadline set by the court for
filing objections to the settlement. See Redman v. Radioshack Corp., 768 F.3d 622, 637 – 638 (7th
Cir. 2014); Kaufman v. American Express Travel Related Services Co., 877 F.3d 276, 282 (7th Cir.
2017) (“the court felt bound by our decision in Redman[, supra,] which was decided after the
Plaintiffs filed their motion for final approval but before the district court issued its order, to
command yet another round of notice concerning motions for attorneys’ fees.”).
The Class Action Fairness Act of 2005 contains an additional notice requirement. Notices of
any class settlement must be sent to the appropriate federal and state officials. See 28 U.S.C. §1715.
That notice to officials must contain
a. a copy of the most recent pleading (i.e., complaint or amended complaint) with any
attachments (Alternatively, the notice may provide a way to access that pleading and
attachments over the Internet.) (28 U.S.C. §1715(b)(1));
b. notice of any scheduled court hearing (28 U.S.C. §1715(b)(2));
c. any proposed or final class member notice (28 U.S.C. §1715(b)(3));
d. any proposed or final settlement (28 U.S.C. §1715(b)(4));
e. “any settlement or other agreement contemporaneously made between class counsel and
counsel for the defendants” (28 U.S.C. §1715(b)(5));
f.

any final judgment or notice of dismissal (28 U.S.C. §1715(b)(6));

g. if feasible, the names of class members who reside in a given state and their proportionate
share of the overall settlement to that state’s “appropriate” official, or if not feasible, a
reasonable estimate of the number of class members residing in each state and their
estimated proportionate share of the overall settlement (28 U.S.C. §1715(b)(7)); and
h. any written judicial opinion relating to the class notice, class settlement, final judgment, or
notice of dismissal or any agreement between class counsel and defense counsel (28 U.S.C.
§1715(b)(8)).
For further discussion of these provisions of CAFA, see §§13.70 – 13.77 below.
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3. [13.52] Fairness Hearing
At the fairness hearing, the proponents of the class action have the burden of showing that the
proposed settlement is fair, reasonable, and adequate. The recognized goal of the fairness hearing
is “to adduce all information necessary to enable the judge intelligently to rule on whether the
proposed settlement is ‘fair, reasonable and adequate.’ ” Armstrong v. Board of School Directors
of City of Milwaukee, 616 F.2d 305, 314 (7th Cir. 1980), quoting MANUAL FOR COMPLEX
LITIGATION §1.46 (1977). See also Dorvit ex rel. Power Solutions International, Inc. v.
Winemaster, 950 F.3d 984, 989 (7th Cir. 2020); Camp Drug Store, Inc. v. Cochran Wholesale
Pharmaceutical, Inc., 897 F.3d 825, 830 (7th Cir. 2018). Objectors and class members may also
appear and be heard. Dorvit, supra, 950 F.3d at 987.
The court is accorded great discretion in deciding whether to approve a class settlement. The
most important factor relevant to the fairness of a class action settlement is “the strength of
plaintiff’s case on the merits balanced against the amount offered in the settlement.” Dorvit, supra,
950 F.3d at 989, quoting Kaufman v. American Express Travel Related Services Co., 877 F.3d 276,
284 (7th Cir. 2017).
The district court must “exercise the highest degree of vigilance in scrutinizing proposed
settlements of class actions.” Kaufman, supra, 877 F.3d at 283, quoting Reynolds v. Beneficial
National Bank, 288 F.3d 277, 279 (7th Cir. 2002). The Seventh Circuit has identified those factors
that may be considered when evaluating a class settlement:
a. the strength of the plaintiffs’ case compared to the amount of the settlement;
b. the likely complexity, length, and expense of further litigation;
c. opposition to the settlement from members of the class;
d. the opinions of counsel;
e. the stage of the proceeding; and
f.

the amount of discovery completed at the time of settlement.

See Dorvit, supra, 950 F.3d at 987; Camp Drug, supra, 897 F.3d at 828; Kaufman, supra, 877 F.3d
at 284; Wong v. Accretive Health, Inc., 773 F.3d 859, 863 – 864 (7th Cir. 2014); Isby v. Bayh, 75
F.3d 1191, 1199 (7th Cir. 1996); Equal Employment Opportunity Commission v. Hiram Walker &
Sons, Inc., 768 F.2d 884, 889 (7th Cir. 1985).
The first listed factor — balancing the strength of the plaintiffs’ case against the settlement
offer — is generally recognized as the most important consideration. See Dorvit, supra; Camp
Drug, supra; Wong, supra. The assuredness of receiving a percentage of a full recovery through
settlement is balanced with the risks in proving the plaintiffs’ claims at trial, which are further
compounded by the complexity, unpredictability, and delays inherent in class actions. The courts
recognize that any settlement involves a bargained exchange in which each side necessarily gives
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up certain rights and benefits, but the Seventh Circuit closely scrutinizes settlements that benefit
the attorneys but not the class. “[T]he class action [settlement] that yields fees for class counsel and
nothing for the class . . . is no better than a racket. It must end. No class action settlement that yields
zero benefits for the class should be approved, and a class action that seeks only worthless benefits
for the class should be dismissed out of hand.” In re Walgreen Co. Stockholder Litigation, 832 F.3d
718, 724 (7th Cir. 2016). See also In re Subway Footlong Sandwich Marketing & Sales Practices
Litigation, 869 F.3d 551, 556 (7th Cir. 2017).
The courts give weight to the recommendation of experienced class counsel. Camp Drug,
supra, 897 F.3d at 829; Isby, supra, 75 F.3d at 1200.
In assessing class settlement, the courts have recognized the need to make sure class counsel
has conducted a sufficient investigation to understand the risks and rewards associated with the
litigation and to confirm the information provided in settlement negotiations. Isby, supra. The
courts also are influenced by the rate of opt-outs and objectors to the settlement. A small percentage
of opt-outs or objectors may be circumstantial evidence supporting the fairness of the settlement.
Mangone v. First USA Bank, 206 F.R.D. 222, 227 (S.D.Ill. 2001). However, the Seventh Circuit in
Redman v. Radioshack Corp., 768 F.3d 622, 628 (7th Cir. 2014), cast doubt on the lack of objectors
or opt-outs as being an important factor in determining the fairness of the proposed class settlement:
The magistrate judge’s statement that “the fact that the vast majority of class
members — over 99.99% — have not objected to the proposed settlement or opted
out suggests that the class generally approves of its terms and structure” is naïve. . . .
The fact that the vast majority of the recipients of notice did not submit claims hardly
shows “acceptance” of the proposed settlement: rather it shows oversight,
indifference, rejection, or transaction costs.
See also Eubank v. Pella Corp., 753 F.3d 718, 728 (7th Cir. 2014) (“a low opt-out rate is no
evidence that a class action settlement was ‘fair’ to the members of the class” because “opting out
of a class action is very rare”). But see Charvat v. Valente, No. 12-CV-05746, 2019 WL 5576932,
*7 (N.D.Ill. Oct. 28, 2019) (“Opt-out and objection rates below 0.01% suggest that a settlement is
reasonable.”); Eubank v. Pella Corp., No. 06-CV-4481, 2019 WL 1227832, *3 (N.D.Ill. Mar. 15,
2019) (“Following a robust notice program, over ten-thousand claims have been submitted. As of
the claim deadline, however, only 53 opt-outs had been received, reflecting 0.007% of all
settlement class members and 0.017% of all class members who were directly sent notice. This is
a remarkably low opt-out rate, and is strongly indicative of the fairness of this settlement.”).
Class settlements may be approved as fair, reasonable, and adequate even if there are a
considerable number of objections by class members. For example, in Isby, supra, the court upheld
the settlement when 13 percent of the class submitted written objections, comparing that rate to
objections of 45 percent of the class in Van Horn v. Trickey, 840 F.2d 604, 606 (8th Cir. 1988), in
which the settlement likewise was approved. However, even when there are only a few objections,
the court still has the obligation to “ensure that there is a sufficient record as to the basis and
justification for the settlement.” MANUAL FOR COMPLEX LITIGATION, FOURTH §21.635
(2004), www.fjc.gov/sites/default/files/2012/mcl4.pdf. Not just putative class members or other
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settling parties have legal standing to object to a proposed settlement. A nonsettling party (e.g., a
codefendant) has standing if it can show that it will suffer “legal prejudice” from the settlement
“such as (for example) interference with contractual or contribution rights or the stripping away of
a cross-claim.” Jamie S. v. Milwaukee Public Schools, 668 F.3d 481, 501 (7th Cir. 2012).
One element that is sometimes included in class settlements is a cy pres fund (i.e. monetary
contributions to charitable organizations). Courts find that such a fund is “ideal for circumstances
in which it is difficult or impossible to identify the persons to whom damages should be assigned
or distributed.” Mace v. Van Ru Credit Corp., 109 F.3d 338, 345 (7th Cir. 1997). See also Pearson
v. NBTY, Inc., 772 F.3d 778, 784 (7th Cir. 2014) (“A cy pres award is supposed to be limited to
money that can’t feasibly be awarded to the intended beneficiaries, here consisting of the class
members.”); Myatt v. Gladieux, No. 1:10-CV-64-TLS, 2017 WL 894476, *4 (N.D.Ind. Mar. 7,
2017). Cy pres may also be appropriate when the damages that could be recovered by each putative
class member are so small that it is not feasible to institute a claim process to distribute those
amounts to the class. See Hughes v. Kore of Indiana Enterprise, Inc., 731 F.3d 672, 674 – 676, 678
(7th Cir. 2013); Kolinek v. Walgreen Co., 311 F.R.D. 483, 497 (N.D.Ill. 2015). “In a class action
the reason for a remedy modeled on cy pres is to prevent the defendant from walking away from
the litigation scot-free because of the infeasibility of distributing the proceeds of the settlement . . .
to the class members.” Hughes, supra, 731 F.3d at 676. A class action has a deterrent as well as a
compensatory objective, and a cy pres remedy can help accomplish this deterrence. 731 F.3d at
677 – 678. Courts will scrutinize such settlement provisions, for example, to make sure that the
parties show that is in fact difficult or impossible to identify class members entitled to relief. See
731 F.3d at 676. See also Kaufman v. American Express Travel Related Services Co., No.
07 C 1707, 2010 WL 3365921, *6 (N.D.Ill. Aug. 19, 2010); In re Xpedior Inc., 354 B.R. 210, 239
(Bankr. N.D.Ill. 2006). Courts will also scrutinize these provisions to make sure that the designated
charities relate to the objectives of the law underlying the action (e.g., statutory schemes) and the
interests of the absent class members. See Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 215, 232
(N.D.Ill. 2016); Hughes, supra, 731 F.3d at 676; Xpedior, supra.
Indeed, the Supreme Court accepted Frank v. Gaos, ___ U.S. ___, 203 L.Ed.2d 404, 139 S.Ct.
1041 (2019), a case regarding the propriety of cy pres settlements. The Court remanded the case
for determination as to whether any named plaintiff suffered concrete and particularized injury as
required for Article III standing in light of the Supreme Court’s decision in Spokeo, Inc. v. Robins,
___ U.S. ___, 194 L.Ed.2d 635, 136 S.Ct. 1540 (2016). While the Court did not reach the ultimate
issue concerning the propriety of cy pres awards in Gaos, Justice Thomas dissented and argued that
cy pres payments do not conform with Rule 23 because they “are not a form of relief to the absent
class members and should not be treated as such.” 139 S.Ct. at 1047. Practitioners should follow
closely the Supreme Court’s review and scrutiny of cy pres awards in the near future.
The Class Action Fairness Act of 2005 contains additional types of settlements that courts need
to scrutinize. First, CAFA provides that a court may approve a “net loss settlement,” which requires
class members to pay out of pocket to class counsel sums that result in a net loss to the class member
only if the court makes “a written finding that nonmonetary benefits to the class member
substantially outweigh the monetary loss.” [Emphasis added.] 28 U.S.C. §1713. Second, CAFA
prohibits any settlements that provide for the payment of greater sums to some class members
“solely on the basis” that the class members receiving the greater sums live closer geographically
to the court. 28 U.S.C. §1714. For further discussion of these sections, see §13.72 below.

13 — 70

WWW.IICLE.COM

CLASS ACTIONS

§13.52

Fed.R.Civ.P. 23(e) provides that a court may approve a class action settlement “on finding”
that the settlement compromise is fair, reasonable, and adequate. This has been interpreted to mean
the trial court should make formal findings supporting its decision. Synfuel Technologies, Inc. v.
DHL Express (USA), Inc., 463 F.3d 646, 652 (7th Cir. 2006). MCL4th §21.635 proposes:
Rule 23 and good practice both require specific findings as to how the settlement
meets or fails to meet the statutory requirements. The record and findings must
demonstrate to a reviewing court that the judge has made the requisite inquiry and
has considered the diverse interests and the requisite factors in determining the
settlement’s fairness, reasonableness, and adequacy.
At the fairness hearing, the court generally considers class counsel’s motion for attorneys’ fees
and any objection to those fees. When class counsel has helped to create a common fund for the
benefit of the class, counsel is entitled to recover attorneys’ fees from the fund. Boeing Co. v. Van
Gemert, 444 U.S. 472, 62 L.Ed.2d 676, 100 S.Ct. 745, 749 (1980). The Seventh Circuit has
repeatedly stressed the concept that attorneys’ fees in common-fund cases should be based on “the
market price for legal services, in light of the risk of nonpayment and the normal rate of
compensation in the market at the time.” In re Synthoid Marketing Litigation, 264 F.3d 712, 718
(7th Cir. 2001). See also Camp Drug Store, Inc. v. Cochran Wholesale Pharmaceutical, Inc., 897
F.3d 825, 832 (7th Cir. 2018); Silverman v. Motorola Solutions, Inc., 739 F.3d 956, 957 (7th Cir.
2013) (“attorneys’ fees in class actions should approximate the market rate that prevails between
willing buyers and sellers of legal services”); Charvat v. Valente, No. 12-CV-05746, 2019 WL
5576932, *11 (N.D.Ill. Oct. 28, 2019); Snyder v. Ocwen Loan Servicing, LLC, No. 14 C 8461, 2019
WL 2103379, *8 (N.D.Ill. May 14, 2019). Within the Seventh Circuit, the district court has
discretion in common-fund cases to use the method of percentage of recovery or the lodestar
method (the number of hours multiplied by the attorneys’ hourly rate, augmented when appropriate
by a multiplier). Camp Drug, supra, 897 F.3d at 829; Americana Art China Co. v. Foxfire Printing
& Packaging, Inc., 743 F.3d 243, 247 (7th Cir. 2014); Florin v. NationsBank of Georgia, N.A., 34
F.3d 560, 565 – 566 (7th Cir. 1994). Some court decisions recognize that
“[t]he approach favored in the Seventh Circuit is to compute attorney’s fees as a
percentage of the benefit conferred on the class,” particularly where that percentage
of the benefit approach replicates the market. Cooper v. IBM Personal Pension Plan,
No. 99-829-GPM, 2005 WL 1981501, *3 (S.D.Ill. Aug. 16, 2005), rev’d on other grounds,
457 F.3d 636 (7th Cir. 2006), quoting Williams v. General Electric Capital Auto Lease,
No. 94 C 7410, 1995 WL 765266, *9 (N.D.Ill. Dec. 26, 1995).
See, e.g., Silverman, supra, 739 F.3d at 958 (upholding district court’s 27.5-percent fee award on
$200 million common fund despite such amount being “exceptionally high” and “well above the
norm for cases in which $100 million or more changes hands”). However, the Seventh Circuit also
has upheld district courts’ fee awards based on the lodestar method. See, e.g., Americana Art, supra,
743 F.3d at 245 – 247 (upholding district court’s application of lodestar method with 1.5 risk
multiplier to arrive at fee award of $1,147,698.70 even though only $397,426.66 was paid to
claiming class members).
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In a series of cases, the Seventh Circuit cast a critical eye on the ratio of class counsel’s fees
when compared to the benefits actually recovered for class members. Finding that these excessive
fees infected the fairness of the entire settlement, the Seventh Circuit reversed the district courts’
decisions giving final approval to these questionable settlements. See Pearson, supra (reversing
settlement approval when claiming class members received $865,284 compared with $1.93 million
fee award; when cy pres fund, injunctive relief, and notice and administration costs did not directly
benefit class; and when settlement had “clear-sailing agreement” that allowed any reduction in class
counsel’s fee award to revert back to defendant rather than being distributed to class members);
Redman, supra (reversing settlement approval when claiming class members at most received
$830,000 worth of coupons while class counsel sought $1 million fee, and notice and administration
costs did not directly benefit class); Eubank, supra (reversing settlement approval when class
counsel sought $11 million in fees while aggregate benefit to class was about $8.5 million, and case
was riddled with conflicts among class counsel and named plaintiff).
Four general rules can be divined from these Seventh Circuit cases. First, the relevant ratio in
determining the reasonableness of class counsel’s fee is the ratio of (a) class counsel’s fee,
compared to (b) the fee plus what the class members actually received from the settlement. Pearson,
supra, 772 F.3d at 781 – 782; Redman, supra, 768 F.3d at 630. According to the Seventh Circuit,
the presumption should be that “attorneys’ fees awarded to class counsel should not exceed a third
or at most a half of the total amount of money going to class members and their counsel.” Pearson,
supra, 772 F.3d at 782. Thus, for instance, if class counsel seeks a fee of $1 million, then counsel
must obtain an actual benefit for the class members worth at least $1 million (which would make
counsel’s fee one half of the total $2 million recovery). Second, the Seventh Circuit’s ratio
generally does not take into account notice and administration costs, cy pres amounts, or injunctive
relief that does not provide a quantifiable monetary benefit for the class. 772 F.3d at 780 – 781,
783 – 786. Third, the Seventh Circuit frowns on “clear-sailing” clauses that allow a reduction in
class counsel’s fees to revert to the defendant rather than being distributed to class members. 772
F.3d at 780, 786 – 787; Redman, supra, 768 F.3d at 637. Fourth, failure to meet the fee ratio set out
by the Seventh Circuit results not simply in a reduction of class counsel’s fee but a wholesale
rejection of the entire class settlement as unfair. Pearson, supra, 772 F.3d at 787; Redman, supra,
768 F.3d at 640.
When a class action is brought under a fee-shifting statute, class counsel is entitled to statutory
fees if the class is a prevailing party. Statutory fees are calculated based on the lodestar method.
Such fees are generally determined by multiplying a reasonable number of hours worked by a
reasonable rate, with no enhancement or multiplier. See, e.g., Blum v. Stenson, 465 U.S. 886, 79
L.Ed.2d 891, 104 S.Ct. 1541 (1984); Murphy v. Smith, ___ U.S. ___, 200 L.Ed.2d 75, 138 S.Ct.
784, 789 – 790 (2018) (citing lodestar as “guiding light of our fee shifting jurisprudence”), quoting
City of Burlington v. Dague, 505 U.S. 557, 120 L.Ed.2d 449, 112 S.Ct. 2638, 2641 (1992); Binissia
v. ABM Industries, Inc., No. 13 CV 1230, 2017 WL 4180289, *3 (N.D.Ill. Sept. 21, 2017), citing
Anderson v. AB Painting & Sandblasting Inc., 578 F.3d 542, 544 (7th Cir. 2009). The Supreme
Court in Buckhannon Board & Care Home, Inc. v. West Virginia Department of Health & Human
Resources, 532 U.S. 598, 149 L.Ed.2d 855, 121 S.Ct. 1835 (2001), rejected the catalyst theory,
holding that a plaintiff was not a prevailing party entitled to statutory fees when a defendant
voluntarily remedied its statutory violations in response to the lawsuit; fees were available only if
the change resulted from a judgment on the merits or a court-ordered consent decree.
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Finally, CAFA contains a restriction on attorneys’ fees in “coupon” settlements. If the
contingent fee is tied solely to the coupons to be issued to the class, CAFA requires that the fee be
calculated only on the basis of the value of the coupons actually redeemed. 28 U.S.C. §1712(a). If,
however, a portion of the fee is based on the coupons and a portion on other recovery to the class
(e.g., equitable relief), that portion of the fee based on the coupons must be based solely on the
value of the coupons actually redeemed and the other portion of the fee must be based on the time
counsel spent acquiring that other recovery for the class (which may be done using the lodestar
with a multiplier method). 28 U.S.C. §1712(b). For a complete discussion of CAFA’s coupon
settlement provisions, see §13.71 below.

VI. [13.53] INTERLOCUTORY APPEALS — FED.R.CIV.P. 23(f)
Class certification rulings are interlocutory; as such, they are generally not immediately
appealable by either party. However, Fed.R.Civ.P. 23(f) provides an exception to the final judgment
rule. Practitioners should pay close attention to the amended version of Rule 23(f), effective
December 1, 2018. Interlocutory appeals of class certification decisions are governed by amended
Fed.R.Civ.P. 23(f):
A court of appeals may permit an appeal from an order granting or denying classaction certification under this rule, but not from an order under Rule 23(e)(1). A
party must file a petition for permission to appeal with the circuit clerk within 14 days
after the order is entered, or within 45 days after the order is entered if any party is
the United States, a United States agency, or a United States officer or employee sued
for an act or omission occurring in connection with duties performed on the United
States’ behalf. An appeal does not stay proceedings in the district court unless the
district judge or the court of appeals so orders.
The general policy reasons for permitting discretionary appeals that are an exception to the final
judgment rule at an early stage of the litigation are clear: “A denial of class certification often
dooms the suit — the class members’ claims may be too slight to justify the expense of individual
suit. Conversely, because of the astronomical damages potential of many class action suits, a grant
of certification may place enormous pressure on the defendant to settle even if the suit has little
merit.” McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d 482, 484 (7th Cir.
2012), abrogated on other grounds by Phillips v. Sheriff of Cook County, 828 F.3d 541, 559 (7th
Cir. 2016) (“It is clear now that, in concert with our sister circuits, we will allow an appeal only
when the district court has issued an order ‘materially altering a previous order granting or denying
class certification . . . even if it doesn’t alter the previous order to the extent of changing a grant
into a denial or a denial into a grant.’ Matz [v. Household International Tax Reduction Investment
Plan, 687 F.3d 824, 826 (7th Cir. 2012)].”). See also Chicago Teachers Union, Local No. 1 v.
Board of Education of City of Chicago, 797 F.3d 426, 433 (7th Cir. 2015); CE Design Ltd. v. King
Architectural Metals, Inc., 637 F.3d 721, 723 (7th Cir. 2011). The court of appeals is vested with
wide discretion to determine whether to permit an interlocutory appeal pursuant to Rule 23(f), but
permission to appeal is granted “sparingly lest interlocutory review increase the time and expense
required for litigation.” Asher v. Baxter International Inc., 505 F.3d 736, 741 (7th Cir. 2007). Rule
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23(f) does not specify any criteria for exercise of the court’s discretion. The amended Rule 23(f)
eliminates discretionary appeals of a court’s preliminary approval of notice because the court’s
decision on preliminary approval of notice is not a grant or denial of class certification. In applying
Rule 23(f), the Seventh Circuit has identified three overriding and sometimes interrelated reasons
to grant interlocutory review of a class certification ruling.
First, the Seventh Circuit encouraged review when a denial of class certification essentially
would be the death knell for the representative plaintiffs’ claims that are too small to justify the
expense of continuing the litigation. Howard v. Pollard, No. 15-8025, 2015 WL 9466233 (7th Cir.
Dec. 29, 2015). The court explained that “when denial of class status seems likely to be fatal, and
when the plaintiff has a solid argument in opposition to the district court’s decision, then a favorable
exercise of appellate discretion is indicated.” Blair v. Equifax Check Services, Inc., 181 F.3d 832,
834 (7th Cir. 1999).
Second, the Seventh Circuit in Blair, supra, recognized that interlocutory review may be
appropriate when a motion certifying a class has been granted in a case in which the composite
damages are so substantial that a defendant inevitably will be forced to settle rather than risk the
survival of the company at trial. 181 F.3d at 834 – 835. See also Chicago Teachers Union, Local
No. 1 v. Board of Education of City of Chicago, 797 F.3d 426, 433 (7th Cir. 2015); CE Design Ltd.
v. King Architectural Metals, Inc., 637 F.3d 721, 723 (7th Cir. 2011); In re Bridgestone/Firestone,
Inc., 288 F.3d 1012, 1015 – 1016 (7th Cir. 2002), cert. denied, 123 S.Ct. 870 (2003). Indeed, such
a claim
puts a bet-your-company decision to [the defendant’s] managers and may induce a
substantial settlement even if the [plaintiffs’] position is weak. This is a prime occasion
for the use of Rule 23(f), not only because of the pressure that class certification places
on the defendant but also because the ensuing settlement prevents resolution of the
underlying issues. Accepting an appeal in a big-stakes case is especially appropriate
when the district court’s decision is problematic, as it is here. Creative Montessori
Learning Centers v. Ashford Gear LLC, 662 F.3d 913, 915 (7th Cir. 2011).
See also Kohen v. Pacific Investment Management Co., 571 F.3d 672, 677 – 678 (7th Cir. 2009),
cert. denied, 130 S.Ct. 1504 (2010). Cf. Chapman v. Wagener Equities, Inc., 747 F.3d 489, 491
(7th Cir. 2014) (although denying leave to appeal, court stated “careful consideration” should be
given to Rule 23(f) petition if expected damages would be so great in relation to defendant’s assets
that defendant may be forced to settle to avoid catastrophic judgment); West v. Prudential
Securities, Inc., 282 F.3d 935, 937 (7th Cir. 2002) (“the effect of a class certification in inducing
settlement to curtail the risk of large awards provides a powerful reason to take an interlocutory
appeal”). In Blair, the court explained that “a grant of class status can put considerable pressure on
the defendant to settle, even when the plaintiff’s probability of success on the merits is slight.” 181
F.3d at 834. The defendants may be coerced to settle based on the risk of catastrophic damages as
opposed to the merits of the case. Bridgestone/Firestone, supra. In such instances, reviewing
whether class certification was granted inappropriately before opening the door to full-scale
litigation may avoid forcing the defendants unfairly to capitulate. By contrast, waiting until the end
of the case may be too late, especially if the case ends in such a way that it is not susceptible to
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appellate review. But see Chapman, supra, 747 F.3d at 491 (court denied leave to appeal and stated
rule: “Even if the defendants could prove that they’ll be forced to settle unless we reverse the class
certification order, they would have to demonstrate a significant probability that the order was
erroneous. ‘However dramatic the effect of the grant or denial of class status in . . . inducing the
defendant to capitulate, if the ruling [of the district court] is impervious to revision there’s no point
to an interlocutory appeal.’ ”), quoting Blair, supra, 181 F.3d at 835; CE Design Ltd. v. King
Architectural Metals, Inc., 637 F.3d 721, 723 (7th Cir. 2011).
However, even if a denial of class certification may be the death knell for a plaintiff, or the
granting of class certification may subject a defendant to substantial damages, such considerations
alone do not mandate interlocutory review if the class ruling is well founded and in accordance
with Rule 23’s requirements. Blair, supra, 181 F.3d at 835. Accord Chapman, supra, 747 F.3d at
491.
Third, the court should focus on the class issues in question. Driver v. AppleIllinois, LLC, 739
F.3d 1073, 1076 (7th Cir. 2014) (“A recognized ground for granting a Rule 23(f) petition is that
declining the appeal would clarify class action law.”); Phillips, supra, 828 F.3d at 559. The more
important the resolution of the class action issue is to the litigation or to the development of class
action law, the more likely the court will grant appellate review. Blair, supra. See also Pella Corp.
v. Saltzman, 606 F.3d 391, 393 (7th Cir. 2010) (“We grant the petition in order to address the
contention that consumer fraud claims are inappropriate for class treatment.”). Issues involving the
admissibility of expert opinions prior to class certification have also been important enough to
warrant Rule 23(f) treatment. See American Honda Motor Co. v. Allen, 600 F.3d 813, 814 (7th Cir.
2010) (“Honda asks us to resolve whether the district court must conclusively rule on the
admissibility of an expert opinion prior to class certification in this case because that opinion is
essential to the certification decision. Since this is the type of question that Rule 23(f) was designed
to address, and because the district court’s analysis was incomplete, we accept the appeal.”); Beaton
v. SpeedyPC Software, 907 F.3d 1018, 1027 (7th Cir. 2018), cert. denied, 139 S.Ct. 1465 (2019).
Issues implicating class notice have also warranted Rule 23(f) treatment. See Hughes v. Kore of
Indiana Enterprise, Inc., 731 F.3d 672, 674 (7th Cir. 2013) (“We have decided to allow the appeal
in order to further the development of class action law . . . regarding issues of notice in cases in
which the potential damages per class member are very slight, and the suitability of class action
treatment of such cases.” [Citation omitted.]). The court considers whether the issue involves a
novel question, one that has not previously been resolved within class action jurisprudence. Roppo
v. Travelers Commercial Insurance Co., 869 F.3d 568, 585 n.53 (7th Cir. 2017); In re Allstate
Insurance Co., 400 F.3d 505, 506 (7th Cir. 2005). Resolving previously untested legal issues that
otherwise may prove elusive because class actions are rarely appealed at the end of the case is an
important function of Rule 23(f). Moreover, the Seventh Circuit has given Rule 23(f) an
interpretation that permits jurisdiction under its provisions in a case that asks whether a
modification of an order certifying a class is appealable under the rule. Matz, supra, 687 F.3d at
826 (7th Cir. 2012) (“We think . . . that an order materially altering a previous order granting or
denying class certification is within the scope of Rule 23(f) even if it doesn’t alter the pervious
order to the extent of changing a grant into a denial or a denial into a grant.”). See also Driver,
supra, 739 F.3d at 1076 (“And so we and the Tenth Circuit have held, and other courts of appeals
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have implied, that to justify a second appeal from an order granting or denying class certification
the order appealed from must have ‘materially alter[ed] a previous order granting or denying class
certification.’ ”), quoting Matz, supra, 687 F.3d at 826; McReynolds, supra, 672 F.3d at 484 – 488
(discussing factors allowing second petition for leave to appeal when developments in law since
denial of first petition warrant bringing another petition).
Finally, the Seventh Circuit emphasizes that when it is readily apparent that the district court’s
class ruling was erroneous, it makes more sense to take corrective action through interlocutory
review rather than address this issue at the end of the case. American Honda Motor Co. v. Allen,
600 F.3d 813, 814 (7th Cir. 2010); Allen v. International Truck & Engine Corp., 358 F.3d 469, 470
(7th Cir. 2004) (“The parties’ comprehensive submissions show not only that immediate review
would promote the development of the law . . . but also that the district court committed an error
best handled by swift [action].”).
The Seventh Circuit has also addressed Rule 23(f)’s former 10-day rule by which application
had to be made to the court of appeals after the entry of an order granting or denying class
certification. The court held that the 10-day rule meant 10 continuous days and did not exclude
weekends or holidays. Blair, supra, 181 F.3d at 837. This ruling is consistent with the current 14day rule, which also runs continuously and does not exclude weekends or holidays. Under Blair, a
motion for reconsideration filed within the time period defers the time to appeal until such time as
the court disposes of the motion. Id. The 2018 amendments to Rule 23(f), however, extend the 14day rule to 45 days when at least one party is “the United States, a United States agency, or a United
States officer or employee sued for an act or omission occurring in connection with duties
performed on the United States’ behalf.” Fed.R.Civ.P. 23(f). See Nutraceutical Corp. v. Lambert,
___ U.S. ___, 203 L.Ed.2d 43, 139 S.Ct. 710, 714 n.2 (2019) (recognizing amended language of
Rule 23(f)).
If a motion to reconsider is filed after the Rule 23(f) time period, the movant has not preserved
the right to pursue an interlocutory appeal under Rule 23(f) if the motion to reconsider is denied
and the original class ruling remains unaltered. Gary v. Sheahan, 188 F.3d 891, 892 (7th Cir. 1999).
However, if the belated motion to reconsider is granted and the original ruling is materially
changed, this triggers a new window in which to seek an interlocutory appeal.
Finally, the Supreme Court closed a common class action loophole with its decision in
Microsoft Corp. v. Baker, ___ U.S. ___, 198 L.Ed.2d 132, 137 S.Ct. 1702, 1704 (2017). In Baker,
the Supreme Court held that the federal court of appeals lacks jurisdiction pursuant to 28 U.S.C.
§1291 to review an order denying class certification or striking class allegations even after the
named plaintiffs voluntarily dismiss their individual claims with prejudice. 137 S.Ct. at 1715
(“Plaintiffs in putative class actions cannot transform a tentative interlocutory order . . . into a final
judgment within the meaning of §1291 simply by dismissing their claims with prejudice — subject,
no less, to the right to ‘revive’ those claims if the denial of class certification is reversed on
appeal.”).
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VII. [13.54] APPOINTMENT OF CLASS COUNSEL — FED.R.CIV.P. 23(g)
Fed.R.Civ.P. 23(g) provides procedures for appointing class counsel. Specifically, Rule 23(g)
lays out the criteria courts must consider when appointing class counsel or interim class counsel.
Brown v. Cook County, 332 F.R.D. 229, 249 (N.D.Ill. 2019); Smith v. State Farm Mutual
Automobile Insurance Co., 301 F.R.D. 284 (N.D.Ill. 2014) (appointment of interim class counsel);
Hill v. Tribune Co., No. 05 C 2602, 2005 WL 3299144 (N.D.Ill. Oct. 13, 2005). Rule 23(g)(1)(A)
dictates that courts
must consider:
(i) the work counsel has done in identifying or investigating potential claims in the
action;
(ii) counsel’s experience in handling class actions, other complex litigation, and
the types of claims asserted in the action;
(iii) counsel’s knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class.
The rule further provides that a court “may consider any other matter pertinent to counsel’s ability
to fairly and adequately represent the interests of the class.” Fed.R.Civ.P. 23(g)(1)(B). This would
include for example, disciplinary proceedings before the Attorney Registration and Disciplinary
Commission (ARDC) or other misconduct by the attorneys. Eubank v. Pella Corp., 753 F.3d 718,
724 (7th Cir. 2014) (ARDC proceedings); Reliable Money Order, Inc. v. McKnight Sales Co., 704
F.3d 489, 498 (7th Cir. 2013) (alleged misconduct by counsel). One court reviewed evidence that
the proposed class counsel had a conflict of interest due to a relationship with the defendant’s
business competitor and evidence of counsel’s misconduct. Crissen v. Gupta, No.
2:12-cv-00355-JMS-WGH, 2014 WL 4129586, **5 – 8 (S.D.Ind. Aug. 19, 2014).
The purpose of Rule 23(g) is to ensure “that class counsel ‘. . . fairly and adequately represent
the interests of the class,’ not the named or lead plaintiff.” Hill, supra, 2005 WL 3299144 at *3,
quoting Fed.R.Civ.P. 23(g)(1)(B). See Cunningham Charter Corp. v. Learjet, Inc., 258 F.R.D. 320,
329 (S.D.Ill. 2009) (court must select counsel “best able to represent the interests of the class”). In
one decision in which the adequacy of class counsel was challenged, the court noted that the
amendment to Rule 23 required the court to appoint class counsel. Chapman v. Worldwide Asset
Management, L.L.C., No. 04 C 7625, 2005 WL 2171168, *5 (N.D.Ill. Aug. 30, 2005). The court
also noted that the fact that “counsel has been found adequate in other cases is persuasive evidence
that they will be found adequate again.” Id. Similarly, the court found that the prior pleadings filed
by class counsel in that litigation demonstrated that the “firm continue[d] to be capable and wellqualified counsel.” Id. Finally, the court rejected the defendant’s contention that the fact that the
firm had previously been sanctioned demonstrated the firm could not adequately represent the class
in the current litigation. 2005 WL 2171168 at *6. See also Makor Issues & Rights, Ltd. v. Tellabs,
Inc., 256 F.R.D. 586 (N.D.Ill. 2009). In another decision in which the court was required to select
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between similarly qualified law firms vying for appointment as class counsel, the court found
dispositive one of the firm’s greater experience and possibly greater resources. Chapman, supra,
2005 WL 2171168 at *5.
The Seventh Circuit held in Creative Montessori Learning Centers v. Ashford Gear LLC, 662
F.3d 913, 917 (7th Cir. 2011), that the district court has an obligation under Rule 23(g), as well as
Rule 23(a)(4), to determine whether putative class counsel “have demonstrated a lack of integrity
that casts serious doubt on their trustworthiness as representatives of the class.” In remanding the
case to the district court, the Seventh Circuit rejected a standard that only “egregious misconduct”
would render class counsel unsuitable; “[a] serious or, equivalently, a ‘major’ ethical violation . . .
should place on class counsel a heavy burden of showing that they are adequate representatives of
the class.” [Citation omitted.] 662 F.3d at 919.
In making the determination whether counsel meets the requirements of Rule 23(g), a court
will look to materials submitted by counsel on the factors listed in the rule. See Brown v. Cook
County, 332 F.R.D. 229, 249 (N.D.Ill. 2019); Savanna Group, Inc. v. Trynex, Inc., No. 10-cv-7995,
2013 WL 66181, **12 – 14 (N.D.Ill. Jan. 4, 2013) (ordering plaintiff’s counsel to supplement
record with materials to show Rule 23(g)(1)(A) factors met); Bickel v. Sheriff of Whitley County,
No. 1:08-CV-102-TS, 2010 WL 883654, *9 (N.D.Ind. Mar. 5, 2010) (same). In addition, the court
may rely on its experience with the particular lawyers, even if that experience is not related to the
action before the court. See Gomez v. St. Vincent Health, Inc., 649 F.3d 583, 592 – 593 (7th Cir.
2011) (affirming district court’s finding that class counsel was inadequate based on his handling of
earlier litigation with same defendant on behalf of different plaintiffs).
Once approved as class counsel, an attorney retains that status until removed. See In re Trans
Union Corp. Privacy Litigation, 741 F.3d 811, 816 (7th Cir. 2014) (counsel appointed under Rule
23(g)(4) had right to bring issues to court’s attention dealing with post-settlement issues).

VIII. [13.55] ATTORNEYS’ FEES AWARD — FED.R.CIV.P. 23(h)
In 2003, Fed.R.Civ.P. 23 was amended to require class counsel to petition for an award of
attorneys’ fees and nontaxable costs pursuant to Fed.R.Civ.P. 54(d)(2). Rule 23(h)(1) specifies that
the court should set the time for making the motion and direct notice to be sent to all parties and,
in a reasonable manner, to class members. See Kaufman v. American Express Travel Related
Services Co., 877 F.3d 276, 288 (7th Cir. 2017); In re AT&T Mobility Wireless Data Services Sales
Tax Litigation, 789 F.Supp.2d 935, 971 (N.D.Ill. 2011); Bickel v. Sheriff of Whitley County,
No.1:08-cv-102-TLS, 2014 WL 694410, *3 (N.D.Ind. Feb. 24, 2014) (denying motion for fees
because there was no indication that notice was sent as required by Rule 23(h)). Because attorneys’
fees are commonly sought in connection with settlements, the notice of the motion for attorneys’
fees can be combined with notice of the settlement pursuant to Rule 23(c)(1)(B). See Advisory
Committee Notes, 2003 Amendment, Subdivision (h), Paragraph (1), Fed.R.Civ.P. 23. The Seventh
Circuit has held filing the motion for fees after the deadline for objections violates Rule 23(h).
Kaufman, supra; Redman v. Radioshack Corp., 768 F.3d 622, 637 – 638 (7th Cir. 2014).
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A class member or the party from whom the payment is sought may object to class counsel’s
fee petition. Fed.R.Civ.P. 23(h)(2). By contrast, nonsettling defendants cannot object to the fees
because “they lack a sufficient interest in the amount the court awards.” Advisory Committee
Notes, 2003 Amendment, Subdivision (h), Paragraph (2), Fed.R.Civ.P. 23. In appropriate
circumstances, the court may authorize discovery on the adequacy of the fees requested, but the
burden is on the objecting party to justify the need for the discovery. Id.
The court may conduct a hearing, although a hearing is not required. Fed.R.Civ.P. 23(h)(3).
The court, however, must state its factual findings and conclusions of law consistent with
Fed.R.Civ.P. 52(a) for any award of class counsel’s attorneys’ fees. See Ford v. Sprint
Communications Co., No. 3:12-cv-00270-slc, 2012 WL 6562615, *2 (W.D.Wis. Dec. 14, 2012).
In making the determination of the reasonableness of the fees, the Seventh Circuit has held that the
relevant ratio is “(1) the fee to (2) the fee plus what the class members received.” Redman, supra,
768 F.3d at 630. Accord Pearson v. NBTY, Inc., 772 F.3d 778, 784 (7th Cir. 2014) (reversing
approval of $1.93 million fee award when class claimants received only $865,284).
Rule 23(h)(4) allows a motion for the court to refer the attorneys’ fees to a special master or
magistrate as provided in Rule 54(d)(2)(D).

IX. [13.56] CLASS ACTION FAIRNESS ACT OF 2005
The Class Action Fairness Act of 2005 became law February 18, 2005. CAFA made two
significant changes to class action practice in federal courts. First, it expanded federal jurisdiction
and changed the removal rules for non-federal-question (i.e., state-law-based) class actions, as
discussed in §§13.57 – 13.69 below. Second, it changed the requirements for a class action
settlement in federal courts. See §§13.70 – 13.77 below.
A. Jurisdiction/Removal Provisions of the Class Action Fairness Act of 2005
1. [13.57] Expansion of Federal Court Jurisdiction
One of the centerpieces of the Class Action Fairness Act of 2005 is an expansion of federal
court jurisdiction over non-federal-question class actions. It amended the diversity statute, 28
U.S.C. §1332, to create a subsection, §1332(d), that applies just to class actions.
a. [13.58] General Rule: Minimal Diversity and $5 Million at Issue
The Class Action Fairness Act of 2005 established two basic requirements for federal
jurisdiction over a class action: (1) minimal diversity between members of the class and the
defendants and (2) an aggregate amount in controversy of $5 million. 28 U.S.C. §1332(d)(2).
First, to meet CAFA’s minimal diversity requirement, at least one member of the putative class
must be a citizen of a state different from any of the defendants. This is a change in the law, which
previously had looked exclusively at the citizenship of the named plaintiffs and not the putative
class members. Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 65 L.Ed. 673, 41 S.Ct. 338
(1921).
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Second, to satisfy CAFA’s amount-in-controversy requirement, the statute specifically
mandates that the claims of all class members (exclusive of costs and interest) be aggregated to
determine whether $5 million is at issue. 28 U.S.C. §1332(d)(6); Daley v. Jones Motor Co., 743
Fed.Appx. 35, 37 (7th Cir. 2018); Treadwell v. Power Solutions International, Inc., No. 18 C 8212,
2019 WL 3555277, *1 (N.D.Ill. Aug. 5, 2019).
Finally, the fact that the action is not styled as a “class action” (or a “mass action,” as discussed
in §13.64 below) does not control. In Addison Automatics, Inc. v. Hartford Casualty Insurance Co.,
731 F.3d 740, 743 – 744 (7th Cir. 2013), the Seventh Circuit held that an action brought by a class
representative, individually, against an insurance company seeking a declaratory judgment that the
insurer owes a duty to defend and indemnify a third party under a class action settlement is a
removable class action under CAFA because a single named plaintiff is seeking relief on behalf of
the class in its capacity as class representative.
b. [13.59] Commencement On or After February 18, 2005
The Class Action Fairness Act of 2005 applies to actions “commenced on or after” the
enactment date (i.e., February 18, 2005), but when does an action “commence” so that it is eligible
for removal under CAFA?
First, simply removing an action does not commence the action under CAFA. See Pfizer, Inc.
v. Lott, 417 F.3d 725, 726 – 727 (7th Cir. 2005). See also Bush v. Cheaptickets, Inc., 425 F.3d 683,
686 – 689 (9th Cir. 2005); Natale v. Pfizer, Inc., 424 F.3d 43, 44 (1st Cir. 2005); Pritchett v. Office
Depot, Inc., 420 F.3d 1090, 1094 (10th Cir. 2005), superseding 404 F.3d 1232 (10th Cir. 2005).
Rather, courts look at state procedural rules to determine when an action commences. See, e.g.,
Bush, supra, 425 F.3d at 686.
Second, the Seventh Circuit has held that certain amendments to cases commenced before
February 18, 2005, can commence a new action that would be eligible for removal under CAFA.
See Knudsen v. Liberty Mutual Insurance Co., 411 F.3d 805, 807 (7th Cir. 2005). Specifically, the
Seventh Circuit held that something akin to a relation-back approach under Fed.R.Civ.P. 15(c)
should be used to determine whether the amended pleading “must be treated as fresh litigation.” Id.
The Seventh Circuit, however, has expressly “reserved the question of whether federal or state law
governs the relation-back analysis under CAFA.” In re Safeco Insurance Company of America, 585
F.3d 326, 331 (7th Cir. 2009). For cases arising in Illinois, this is not an issue as the Seventh Circuit
has noted on multiple occasions that in Illinois the relation-back doctrine is almost identical to the
federal rule. See, e.g., Safeco, supra; Marshall v. H&R Block Tax Services, Inc., 564 F.3d 826, 829
(7th Cir. 2009); Springman v. AIG Marketing, Inc., 523 F.3d 685, 688 (7th Cir. 2008). See also
Santamarina v. Sears, Roebuck & Co., 466 F.3d 570, 573 (7th Cir. 2006) (holding California
relation-back rule “materially identical” to federal rule). Thus, for cases in Illinois state court, the
amended complaint will be deemed to “relate back” to the original complaint (and thus not
commence a new action) “if the amendment alleges events ‘close in time and subject matter’ to
those previously alleged and if they ‘led to the same injury.’ ” Safeco, supra, 585 F.3d at 331,
quoting Porter v. Decatur Memorial Hospital, 227 Ill.2d 343, 882 N.E.2d 583, 593, 317 Ill.Dec.
703 (2008). The Seventh Circuit summarizes that the “essential inquiry is whether ‘the original
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pleading furnishes the defendant with notice of the events that underlie the new contention.’ ” 585
F.3d at 331, quoting Knudsen v. Liberty Mutual Insurance Co., 435 F.3d 755, 757 (7th Cir. 2006)
(Knudsen II).
Under this line of cases, the Seventh Circuit has held, for example, the addition of new
defendants can commence a new action. See Springman, supra, 523 F.3d at 690; Knudsen II, supra,
435 F.3d at 756 – 758. See also Komeshak v. Risk Enterprise Management Services, Inc., 227
Fed.Appx. 502, 504 (7th Cir. 2007) (when plaintiff substituted correct defendant but did not
exercise due diligence in doing so, new action commenced under CAFA). But see Schillinger v
Union Pacific R.R., 425 F.3d 330, 333 – 334 (7th Cir. 2005) (scrivener’s error including previously
dismissed defendant in amendment complaint does not commence new action under CAFA).
However, when a plaintiff amends the class definition and adds new claims, that does not
necessarily commence a new action under CAFA. See Schorsch v. Hewlett-Packard Co., 417 F.3d
748, 750 (7th Cir. 2005) (expanded class definition did not add new parties because absent class
members “are not litigants themselves”). See also Santamarina, supra, 466 F.3d at 573; Phillips v.
Ford Motor Co., 435 F.3d 785, 787 (7th Cir. 2006); Schillinger, supra.
c. [13.60] Exceptions to the General Rule
The Class Action Fairness Act of 2005 provides two exceptions to its grant of jurisdiction. The
first exception, referred to as the “local controversy exception,” applies when a portion, somewhere
between one third and two thirds of the class, is from the forum state and the “primary defendants”
are also citizens of the forum state, in which case the federal court has the discretion to decline to
exercise jurisdiction under CAFA. 28 U.S.C. §1332(d)(3); Roppo v. Travelers Commercial
Insurance Co., 869 F.3d 568, 584 (7th Cir. 2017) (discussing local controversy exception); Jarman
v. American Traffic Solutions, Inc., No. 19-CV-204-NJR-RJD, 2019 WL 2173472, *3 (S.D.Ill. May
20, 2019) (local controversy exception is narrow, and burden is on party seeking remand to
establish that local controversy exception to CAFA applies). Notable for the practitioner is that
nowhere does the statute define the term “primary defendants.”
In such a case, CAFA establishes six factors that the court must weigh in making that
determination:
(A) whether the claims asserted involve matters of national or interstate interest;
(B) whether the claims asserted will be governed by laws of the State in which the
action was originally filed or by the laws of other States;
(C) whether the class action has been pleaded in a manner that seeks to avoid Federal
jurisdiction;
(D) whether the action was brought in a forum with a distinct nexus with the class
members, the alleged harm, or the defendants;
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(E) whether the number of citizens of the State in which the action was originally filed
in all proposed plaintiff classes in the aggregate is substantially larger than the
number of citizens from any other State, and the citizenship of the other members of
the proposed class is dispersed among a substantial number of States; and
(F) whether, during the 3-year period preceding the filing of that class action, 1 or
more other class actions asserting the same or similar claims on behalf of the same or
other persons have been filed. 28 U.S.C. §1332(d)(3).
The second exception, referred to as the “home state controversy exception,” occurs when members
consisting of more than two thirds of the class are from the forum state, in which case CAFA
provides that, in certain situations, the federal court “shall decline to exercise jurisdiction.” 28
U.S.C. §1332(d)(4). As stated in 28 U.S.C. §1332(d)(4)(A)(i), the first situation occurs when
(II) at least 1 defendant is a defendant —
(aa) from whom significant relief is sought by members of the plaintiff class;
(bb) whose alleged conduct forms a significant basis for the claims asserted by the
proposed plaintiff class; and
(cc) who is a citizen of the State in which the action was originally filed; and
(III) principal injuries resulting from the alleged conduct or any related conduct of
each defendant were incurred in the State in which the action was originally filed.
In other words, if (1) more than two thirds of the class consists of citizens of the forum state, (2)
one of the “main” defendants is also a citizen of the forum state, and (3) the “principal injuries”
occurred in the forum state, there is no federal jurisdiction under CAFA.
The other situation in which there is no federal jurisdiction is when the “primary defendants”
are citizens of the forum state. 28 U.S.C. §1332(d)(4)(B).
There are no definitions for many of the key terms of these provisions, including “significant
relief,” “significant basis,” or “primary defendants.”
There are five other exceptions to CAFA’s general grant of jurisdiction over class actions,
namely, when
1. “the primary defendants are States, State officials, or other governmental entities against
whom the district court may be foreclosed from ordering relief” (28 U.S.C.
§1332(d)(5)(A));
2. membership of all proposed classes is under 100 (28 U.S.C. §1332(d)(5)(B));
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3. the claim involves “securit[ies] as defined under [section] 16(f)(3) of the Securities Act of
1933 (15 U.S.C. §78p(f)(3)) and section 28(f)(5)(E) of the Securities Exchange Act of 1934
(15 U.S.C. §78bb(f)(5)(E))” (28 U.S.C. §1332(d)(9)(A));
4. the claim “relates to the rights, duties (including fiduciary duties), and obligations relating
to or created by or pursuant to any security (as defined under section 2(a)(1) of the
Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and the regulations issued thereunder)” (28
U.S.C. §1332(d)(9)(C)); and
5. the claim relates to the internal affairs or governance of a corporate entity under the laws
of its state of incorporation (28 U.S.C. §1332(d)(9)(B)).
(1)

[13.61] More than two thirds of class from forum state

When more than two thirds of the class is from the forum state, the Class Action Fairness Act
of 2005 provides that in certain circumstances, the federal court “shall decline to exercise
jurisdiction.” 28 U.S.C. §1332(d)(4).
The Seventh Circuit has held that the two-thirds test applies to all classes asserted in the given
action. See In re Sprint Nextel Corp., 593 F.3d 669, 672 (7th Cir. 2010). For example, a toxic tort
case may have two proposed classes, a medical monitoring class and a property remediation class.
In that circumstance, the court should look at the members of both putative classes to see if two
thirds of all putative class members are from the forum state. Id.
Moreover, the plaintiff has the burden of showing, by a preponderance of the evidence, that the
putative class(es) fall within this “home state” exception to CAFA jurisdiction. Id.; Hart v. FedEx
Ground Package System Inc., 457 F.3d 675, 676 (7th Cir. 2006); Treadwell v. Power Solutions
International, Inc., No. 18 C 8212, 2019 WL 3555277, *2 (N.D.Ill. Aug. 5, 2019). When this issue
is raised, the court must rule on the basis of evidence and not mere speculation as to the
demographic breakdown of the putative class. Sprint Nextel, supra, 593 F.3d at 674.
(2)

[13.62] Local defendant — significant relief, significant basis, and principal injuries

The Class Action Fairness Act of 2005 also provides that there is no jurisdiction when at least
one defendant
is a defendant —
(aa) from whom significant relief is sought by members of the plaintiff class;
(bb) whose alleged conduct forms a significant basis for the claims asserted by the
proposed plaintiff class; and
(cc) who is a citizen of the State in which the action was originally filed; and
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(III) principal injuries resulting from the alleged conduct or any related conduct of
each defendant were incurred in the State in which the action was originally filed. 28
U.S.C. §§1332(d)(4)(A)(i)(II) – 1332(d)(4)(A)(i)(III).
In Kaufman v. Allstate New Jersey Insurance Co., 561 F.3d 144, 155 – 157 (3d Cir. 2009), the
Third Circuit held that the “significant basis” provision requires that there be at least one local
defendant whose alleged conduct must form an “important ground” for the entire class’ claims as
compared to the conduct of the other defendants. The Seventh Circuit adopted this reasoning. See
Roppo v. Travelers Commercial Insurance Co., 869 F.3d 568, 584 (7th Cir. 2017). “CAFA does
not define what constitutes ‘significant relief,’ but the Seventh Circuit has indicated that a defendant
must have allegedly injured a significant portion of the class as a whole.” Jarman v. American
Traffic Solutions, Inc., No. 19-CV-204-NJR-RJD, 2019 WL 2173472, *3 (S.D.Ill. May 20, 2019),
citing Roppo, supra, 869 F.3d at 584 – 585.
(3)

[13.63] Other exceptions

There are five other exceptions to the general grant of jurisdiction over class actions under the
Class Action Fairness Act of 2005. These occur when
a. “the primary defendants are States, State officials, or other governmental entities against
whom the district court may be foreclosed from ordering relief” (28 U.S.C.
§1332(d)(5)(A));
b. the membership of all proposed classes is under 100 (28 U.S.C. §1332(d)(5)(B));
c. the claim involves a “security as defined under [section] 16(f)(3) of the Securities Act of
1933 (15 U.S.C. §78p(f)(3)) and section 28(f)(5)(E) of the Securities Exchange Act of 1934
(15 U.S.C. §78bb(f)(5)(E))” (28 U.S.C. §1332(d)(9)(A); see also Appert v. Morgan Stanley
Dean Witter, Inc., 673 F.3d 609, 619 (7th Cir. 2012) (explaining that party seeking remand
has burden to show securities exception applies));
d. the claim “relates to the rights, duties (including fiduciary duties), and obligations relating
to or created by or pursuant to any security (as defined under section 2(a)(1) of the
Securities Act of 1933 . . . and the regulations issued thereunder)” (28 U.S.C.
§1332(d)(9)(C)); and
e. the claim relates to the internal affairs or governance of a corporate entity under the laws
of its state of incorporation (28 U.S.C. §1332(d)(9)(B)).
To date, there have only been a few decisions across the country interpreting these exceptions.
In Frazier v. Pioneer Americas LLC, 455 F.3d 542, 546 (5th Cir. 2006), the Fifth Circuit held
that the §1332(d)(5)(A) exception for cases in which “the primary defendants are States, State
officials, or other governmental entities . . . against whom the district court may be foreclosed from
ordering relief” applies only when all defendants are states. The Fifth Circuit based its interpretation
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on Congress’s use of the word “the.” The court held that had Congress wanted the exception to
apply when any defendant is a state entity, it would have used either the word “a” or no article at
all. Id. The Fifth Circuit also held that there was no violation of the Eleventh Amendment of the
U.S. Constitution because CAFA eliminated the consent requirement for removal; a state entity
could still assert its Eleventh Amendment immunity after removal. 455 F.3d at 546 – 547.
For the “security” exception in 28 U.S.C. §1332(d)(9) to apply, courts have held that it is not
sufficient for the plaintiff’s claim merely to relate to a security; rather, it must arise under the “terms
of the instruments that create and define securities or on the duties imposed on persons who
administer securities” as opposed to “claims based on rights arising from independent sources of
state law.” Blackrock Financial Management Inc. v. Segregated Account of Ambac Assurance
Corp., 673 F.3d 169, 176 (2d Cir. 2012), quoting Greenwich Financial Services Distressed
Mortgage Fund 3, LLC v. Countrywide Financial Corp., 603 F.3d 23, 28 – 29 (2d Cir. 2010). Thus,
for example, a claim that a financial service firm overcharged its clients for mailing confirmation
slips for security trades did not fit within the exception. See Appert v. Morgan Stanley Dean Witter,
Inc., 673 F.3d 609, 621 – 622 (7th Cir. 2012).
Similarly, the “internal affairs” exception in 28 U.S.C. §1332(d)(9) applies to cases involving
corporate law issues when a single state’s law would apply to the entire class. Thus, annuitants
filing claims over changes in their annuities’ annual dividend of a mutual insurance company did
not fall within this exception as their claims were really for breach of contract over insurance
policies, which by their terms are governed by the laws of the state in which each annuitant resides.
LaPlant v. Northwestern Mutual Life Insurance Co., 701 F.3d 1137, 1141 – 1142 (7th Cir. 2012).
d. [13.64] Mass Actions
The Class Action Fairness Act of 2005, by its terms, applies not only to “class actions” but also
to “mass actions,” which are defined as those actions in which “claims of 100 or more persons are
proposed to be tried jointly on the ground that the plaintiffs’ claims involve common questions of
law or fact.” 28 U.S.C. §1332(d)(11)(B)(i). For CAFA jurisdiction to attach, all the complaint needs
to propose is one proceeding and one trial involving more than 100 plaintiffs. It is not only on the
eve of trial that a “mass action” is created. See Bullard v. Burlington Northern Santa Fe Ry., 535
F.3d 759, 762 (7th Cir. 2008); In re Depakote, No. 12-CV-55-NJR-SCW, 2017 WL 11438790, *1
(S.D.Ill. June 13, 2017).
A related issue has arisen as to whether parens patriae actions or actions filed by a state
Attorney General are removable under CAFA as either a mass action or a class action. The U.S.
Supreme Court in Mississippi ex rel. Hood v. AU Optronics Corp., 571 U.S. 161, 187 L.Ed.2d 654,
134 S.Ct. 736 (2014), resolved a split that had emerged in the circuit courts of appeal on this issue.
In AU Optronics, the Court held that because in a parens patriae action the state is the only named
plaintiff, those actions are not mass actions under CAFA. 134 S.Ct. at 743 – 744.
There are certain mass actions that CAFA excludes from its ambit, namely, those in which
(I) all of the claims in the action arise from an event or occurrence in the State in
which the action was filed, and that allegedly resulted in injuries in that State or in
States contiguous to that State;
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(II) the claims are joined upon motion of a defendant;
(III) all of the claims in the action are asserted on behalf of the general public (and
not on behalf of individual claimants or members of a purported class) pursuant to a
State statute specifically authorizing such action; or
(IV) the claims have been consolidated or coordinated solely for pretrial proceedings.
28 U.S.C. §1332(d)(11)(B)(ii).
While the defendant cannot create a mass action through a motion to consolidate, the Seventh
Circuit held that a “state [court acting] on its own initiative to conduct a joint trial would not enable
removal either.” Koral v. Boeing Co., 628 F.3d 945, 947 (7th Cir. 2011). Likewise, when the
plaintiffs filed a petition with the requisite state court that did not expressly state they wished to be
consolidated for trial but obliquely requested to consolidate the actions “through trial,” that was
sufficient to create a mass action removable under CAFA. In re Abbott Laboratories, Inc., 698 F.3d
568, 573 (7th Cir. 2012). Accord Corber v. Xanodyne Pharmaceuticals, Inc., No. 13-56306, 2014
WL 6436154, **4 – 5 (9th Cir. Nov. 18, 2014) (holding that when plaintiffs requested consolidation
of individual actions “for all purposes,” this was sufficient to create mass action removable under
CAFA).
e. [13.65] Changes in Citizenship Test for Unincorporated Associations
The Class Action Fairness Act of 2005 also made a change in the test of citizenship for one
type of entity — the unincorporated association — for determining whether there is federal
jurisdiction over a particular class action. Under CAFA, an unincorporated association is deemed
a citizen of the state in which its principal place of business is located and the state under whose
laws it is organized. 28 U.S.C. §1332(d)(10). Unincorporated associations include such business
entities as limited liability companies. See Hanusek v. FCA US LLC, No. 18-CV-509-NJR-GCS,
2019 WL 1239265, *7 (S.D.Ill. Mar. 18, 2019); Irwin v. Jimmy John’s Franchise, LLC, 175
F.Supp.3d 1064, 1068 n.2 (C.D.Ill. 2016); Bond v. Veolia Water Indianapolis, LLC, 571 F.Supp.2d
905, 909 – 912 (S.D.Ind. 2008). It should be noted that for all other diversity cases, the citizenship
of an unincorporated association is determined by looking at the citizenship of its members.
Navarro Savings Ass’n v. Lee, 446 U.S. 458, 64 L.Ed.2d 425, 100 S.Ct. 1779, 1782 (1980).
f.

[13.66]

Jurisdiction After Class Certification Denial

If the federal district court denies the plaintiff’s motion for class certification, does the court
still have jurisdiction under the Class Action Fairness Act of 2005? The Seventh Circuit resolved
this issue that had created a split of authority among various district courts. In Cunningham Charter
Corp. v. Learjet, Inc., 592 F.3d 805, 807 (7th Cir. 2010), the Seventh Circuit held the court retained
jurisdiction despite denying class certification, applying the general principal to CAFA “that
jurisdiction once properly invoked is not lost by developments after a suit is filed.” The Seventh
Circuit ruled that to hold otherwise would potentially cause the case to bounce between federal and
state courts and “litigation is not ping-pong.” Id.

13 — 86

WWW.IICLE.COM

CLASS ACTIONS

§13.67

2. [13.67] Removal Procedures Under the Class Action Fairness Act of 2005
Besides expanding federal jurisdiction over class actions, the Class Action Fairness Act of 2005
also changed the removal procedures applicable to class actions. CAFA enacted 28 U.S.C. §1453,
which governs the removal of class actions. However, it must be noted that CAFA did not expand
the traditional definition of “defendant” (i.e., who can remove an action). See First Bank v. DJL
Properties, LLC, 598 F.3d 915, 918 (7th Cir. 2010) (plaintiff that became counterclaim defendant
cannot remove under CAFA). Accord Palisades Collections LLC v. Shorts, 552 F.3d 327, 328 –
329 (4th Cir. 2008) (same). See also In re Mortgage Electronic Registration Systems, Inc., 680 F.3d
849, 854 (6th Cir. 2012) (third-party defendant has no removal rights under CAFA).
CAFA left in place the general 30-day limit for removal of actions set forth in the general
removal statute, 28 U.S.C. §1446. However, CAFA eliminated the one-year limitation on removal
in §1446(c)(1) that applied to all other diversity-based removals. 28 U.S.C. §1453(b). This means
that a class action may be removed at any point in the proceeding in state court when the
prerequisites for federal jurisdiction (see §§13.57 – 13.63 above) are met. Indeed, CAFA
specifically provides that it applies both before and after a class certification ruling. 28 U.S.C.
§1332(d)(8). Nonetheless, defendants still need to be careful about the timing of removal. Although
defendants can remove at any stage of the state court proceedings, once a defendant is on notice
that there may be CAFA jurisdiction, it must remove the action within 30 days or lose its removal
right. See, e.g., Locklear Electric v. My Overhead Corp., No. 07-788-GPM, 2007 WL 4225732, *5
(S.D.Ill. Nov. 26, 2007) (holding that despite disclaimer of more than $5 million in aggregate
damages, amended complaint put defendant on notice that CAFA jurisdiction existed and therefore
removal more than 30 days after receipt of that pleading was untimely).
The standard for when the clock starts running is objective: the defendant must receive a
pleading or other paper that “affirmatively and unambiguously reveals that the predicates for
removal are present.” Walker v. Trailer Transit, Inc., 727 F.3d 819, 824 (7th Cir. 2013). It is thus
irrelevant “what the defendant subjectively knew or should have discovered through independent
investigation.” 727 F.3d at 825. Among the “other papers” that can trigger the removal right is
correspondence from the plaintiff to the defendant. See, e.g., Romulus v. CVS Pharmacy, Inc., 770
F.3d 67 (1st Cir. 2014) (plaintiff counsel e-mailed defense counsel with number of alleged
violations). However, written discovery responses in another, albeit related, case does not constitute
“other paper” that triggers removal. Dalton v. Walgreen Co., 721 F.3d 492, 493 (8th Cir. 2013).
CAFA also eliminated 28 U.S.C. §1441(b)’s proscription on a defendant removing a diversitybased action filed in the state where the defendant is a citizen. 28 U.S.C. §1453(b). Thus, an Illinoisbased company may remove a putative class action to federal court even if the action is originally
filed in an Illinois circuit court.
CAFA also eliminated the requirement applicable to all other diversity-based actions that all
defendants must consent to removal. Id. Therefore, as long as one defendant wants the action
removed, it does not matter whether any or all of the other defendants wish to keep the class action
in state court. See Tri-State Water Treatment, Inc. v. Bauer, 845 F.3d 350, 353 (7th Cir. 2017) (“No
one disputes the fact that suits qualifying under CAFA, 28 U.S.C. §1332(d)(2), are subject to at
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least the two changes that the Bauers identify: they are exempt from the normal rule barring removal
by in-state defendants, and even a single defendant is entitled to remove ‘the action.’ ”), quoting
28 U.S.C. §1453(b); First Bank v. DJL Properties, LLC, 598 F.3d 915 (7th Cir. 2010).
Finally, the Supreme Court held that the CAFA removal provision does not apply to third-party
defendants. Home Depot U.S.A., Inc. v. Jackson, ___ U.S. ___, 204 L.Ed.2d 34, 139 S.Ct. 1743,
1750 (holding that CAFA’s removal provision does not permit third-party defendant to remove),
reh’g denied, 140 S.Ct. 17 (2019); First Bank, supra (applying same rationale to counterclaim
defendants).
In 2013, the U.S. Supreme Court, in Standard Fire Insurance Co. v. Knowles, 568 U.S. 588,
185 L.Ed.2d 439, 133 S.Ct. 1345 (2013), resolved the issue over whether a plaintiff could stipulate
pre-certification that neither he nor the putative class would seek or accept damages of $5 million
or more in the aggregate. The Supreme Court held that such stipulations were ineffective “because
a plaintiff who files a proposed class action cannot legally bind members of the proposed class
before the class is certified.” 133 S.Ct. at 1349.
In 2014, the U.S. Supreme Court in Dart Cherokee Basin Operating Co. v. Owens, 574 U.S.
81, 190 L.Ed.2d 495, 135 S.Ct. 547, 554 (2014), held that a defendant’s removal petition under
CAFA needs to have only a “plausible allegation” that the $5 million jurisdictional threshold has
been satisfied. According to the Supreme Court, a removing party must present evidence to support
that contention only when the plaintiff files a motion to remand or the district court sua sponte
questions that assertion. Id.
a. [13.68] Motion To Remand
The Class Action Fairness Act of 2005 does not contain any specific provision governing
motions to remand at the federal district court level. The Seventh Circuit in Brill v. Countrywide
Home Loans, Inc., 427 F.3d 446, 447 – 448 (7th Cir. 2005), held that the general rule of the burden
being with the removing party to establish jurisdiction applies to removals under CAFA, despite
some legislative history to the contrary. See Tri-State Water Treatment, Inc. v. Bauer, 845 F.3d
350, 352 (7th Cir. 2017); Barnes v. ARYZTA, LLC, 288 F.Supp.3d 834, 838 (N.D.Ill. 2017).
However, the removing defendant is entitled to present its own estimate of the damages and is not
bound by the plaintiff’s estimate. Webb v. Financial Industry Regulatory Authority, Inc., 889 F.3d
853, 861 (7th Cir. 2018) (“[T]he estimate of the dispute’s stakes advanced by the proponent of
federal jurisdiction controls unless a recovery that large is legally impossible.”), quoting Back
Doctors Ltd. v. Metropolitan Property & Casualty Insurance Co., 637 F.3d 827, 830 (7th Cir.
2011); Twin City Fire Insurance Co. v. Law Office of John S. Xydakis, P.C., 407 F.Supp.3d 771,
776 (N.D.Ill. 2019). In Dart Cherokee Basin Operating Co. v. Owens, 574 U.S. 81, 190 L.Ed.2d
495, 135 S.Ct. 547, 554 n.1 (2014), the U.S. Supreme Court assumed (but did not decide) that 28
U.S.C. §1446(c)(2)(B)’s requirement that the court find by a preponderance of evidence that the
amount in controversy exceeds the jurisdictional threshold applies to cases removed under CAFA.
Once the defendant has made that showing, it is up to the plaintiff then to show that it is “legally
impossible” for the class to recover those amounts. Roppo v. Travelers Commercial Insurance Co.,
869 F.3d 568, 579 & n.25 (7th Cir. 2017) (“If the removing party is able to meet this burden, then
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remand is appropriate only if the plaintiff can establish the claim is for less than the requisite
amount to a ‘legal certainty.’ ”), quoting Meridian Security Insurance Co. v. Sadowski, 441 F.3d
536, 541 (7th Cir. 2006), and Back Doctors, supra, 637 F.3d at 830; Twin City, supra, 407
F.Supp.3d at 776. However, once the removing party establishes basic CAFA jurisdiction exists,
the party moving for remand has the burden of persuasion whether the local controversy or home
state controversy exceptions apply. See Roppo, supra; Jarman v. American Traffic Solutions, Inc.,
No. 19-CV-204-NJR-RJD, 2019 WL 2173472, *2 (S.D.Ill. May 20, 2019); Hart v. FedEx Ground
Package System Inc., 457 F.3d 675, 680 – 681 (7th Cir. 2006); Myrick v. WellPoint, Inc., 764 F.3d
662, 664 – 665 (7th Cir. 2014) (affirming denial of motion to remand under home state exception
as plaintiffs failed to produce any evidence that would allow court to determine class members’
citizenships), citing Hart, supra. Moreover, the U.S. Supreme Court has rejected any presumption
in favor of removal. Dart Cherokee, supra, 135 S.Ct. at 554 (“no antiremoval presumption attends
cases invoking CAFA, which Congress enacted to facilitate adjudication of certain class actions in
federal court”). Accord Johnson v. Pushpin Holdings, LLC, 748 F.3d 769, 773 (7th Cir. 2014).
CAFA provides for accelerated, discretionary appellate review of district court remand rulings.
The court of appeals “may accept” an appeal of such an order if an appeal is sought “not more than
10 days after entry of the order” granting or denying remand. 28 U.S.C. §1453(c)(1). It should be
noted that when originally enacted in 2005, §1453(c)(1) stated that the appeal needed to be sought
“not less than 7 days after entry of the order,” a phrasing that led to confusion among litigants and
courts alike. In 2009, Congress amended the subsection to clarify the deadline to seek appeal by
replacing “not less than 7 days” with the current language of “not more than 10 days.”
The court of appeals then has 60 days to conclude all proceedings on the appeal, including the
issuing of its judgment, with the allowance for a 10-day extension only upon agreement of the
parties (for any period of time) or upon a finding of good cause. 28 U.S.C. §§1453(c)(2),
1453(c)(3). The Seventh Circuit has held that the 60-day period begins to run from the time the
court of appeals grants the petition for appeal, not from the date of the petition’s filing. See Hart,
supra, 457 F.3d at 678 – 679. If the court of appeals does not render its judgment within that time
(60 days or 60 days plus an extension), the appeal is deemed denied. 28 U.S.C. §1453(c)(4).
b. [13.69] Nonremovable Actions
The Class Action Fairness Act of 2005 lists three actions that are nonremovable.
Th[e] section shall not apply to any class action that solely involves —
(1) a claim concerning a covered security as defined under section 16(f)(3) of the
Securities Act of 1933 (15 U.S.C. 78p(f)(3)) and section 28(f)(5)(E) of the Securities
Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E));
(2) a claim that relates to the internal affairs or governance of a corporation . . .
under or by virtue of the laws of the State [of incorporation]; or
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(3) a claim that relates to the rights, duties (including fiduciary duties), and
obligations relating to or created by or pursuant to any security (as defined under
section 2(a)(1) of the Securities Act of 1993 (15 U.S.C. §77b(a)(1)) and the
regulations issued thereunder). 28 U.S.C. §1453(d).
Courts generally treat these exceptions as the same as those provided under 28 U.S.C. §1332(d).
See, e.g., LaPlant v. Northwestern Mutual Life Insurance Co., 701 F.3d 1137, 1139 (7th Cir. 2012);
Appert v. Morgan Stanley Dean Witter, Inc., 673 F.3d 609, 619 (7th Cir. 2012).
B. [13.70] Settlement Provisions of the Class Action Fairness Act of 2005
The Class Action Fairness Act of 2005 also enacted several provisions governing the settlement
of class actions in federal court. See §§13.71 – 13.77 below.
1. [13.71] Coupon Settlements
The Class Action Fairness Act of 2005 enacted 28 U.S.C. §1712, which governs any class
action settlement that “provides for a recovery of coupons.” The Seventh Circuit has described
“coupons” as “a warning sign of a questionable settlement.” Eubank v. Pella Corp., 753 F.3d 718,
725 (7th Cir. 2014). See also Redman v. RadioShack Corp., 768 F.3d 622, 636 – 637 (7th Cir. 2014)
(“This case illustrates why Congress was concerned [in CAFA] that class members can be
shortchanged in coupon settlements whether a coupon is used to obtain a discount off the full price
of an item or to obtain the entire item; we have noted the ways in which store credit for $10 is not
as valuable to the recipient as $10 in cash.”); Douglas v. Western Union Co., 328 F.R.D. 204, 215
(N.D.Ill. 2018) (“Further, the settlement provides that the $95.00 recovery per claimant will be paid
in cash, unlike the coupon-based settlements that the Seventh Circuit has disapproved.”). But see
In re Southwest Airlines Voucher Litigation, 799 F.3d 701, 711 (7th Cir. 2015) (“This is not a case
where coupons of dubious value will be provided to compensate for a loss of cash. The class lost
the value of drink coupons. The settlement provides replacement drink coupons, on a one-for-one
basis.”).
There is no definition of “coupon” in §1712 or anywhere else in CAFA. The only thing that is
required for a “coupon” under this provision is that it is capable of being “redeemed.” The Seventh
Circuit has held that “it’s a matter of indifference whether the coupon is a discount off the full price
of an item or is equal to (or for that matter more than) the item’s full price.” Redman, supra, 768
F.3d at 636. Other courts have held that a CAFA “coupon settlement” is one in which the relief in
the settlement constitutes “a discount on another product or service offered by the defendant in the
lawsuit.” [Emphasis in original.] Fleury v. Richemont North America, Inc., No. C-05-4525 EMC,
2008 WL 3287154, *2 (N.D.Cal. Aug. 6, 2008). Accord True v. American Honda Motor Co., 749
F.Supp.2d 1052, 1069 (C.D.Cal. 2010) (finding settlement involved “coupons” under CAFA
because primary relief offered in settlement was $500 or $1,000 rebate for class members who
purchased another Honda or Accura over 19-month period); Radosti v. Envision EMI, LLC, 717
F.Supp.2d 37, 63 – 64 (D.D.C. 2010) (settlement involved “coupon” when settlement provided
class members with immediate benefit in form of 45 – 54 percent refund and discount of 18 – 45
percent on future programs with defendant).
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The main thrust of this provision of CAFA is in limiting the contingent attorneys’ fees awarded
to class counsel in coupon settlements. If the contingent fee is tied solely to the coupons to be issued
to the class, CAFA requires that the fee be calculated only on the basis of the value of the coupons
actually redeemed. 28 U.S.C. §1712(a). If, however, a portion of the fee is based on the coupons
and a portion on other recovery to the class (e.g., equitable relief), that portion of the fee based on
the coupons must be based solely on the value of the coupons actually redeemed and the other
portion of the fee based on the time counsel spent acquiring that other recovery for the class (which
may be done using the “lodestar with a multiplier method”). 28 U.S.C. §1712(b). The Seventh
Circuit has noted that these provisions of CAFA are “badly drafted.” Redman, supra, 768 F.3d at
633.
In Redman, the Seventh Circuit reversed approval of a settlement that had provided for the
defendant to pay all administrative costs (approximately $2.2 million), $1 million in attorneys’ fees,
and $10 “coupons” to the class members filing claims. 768 F.3d at 629. As there were 83,000 class
members who claimed in, the Seventh Circuit said that the value of those coupons (which at most
was $830,000) was insufficient to justify the $1 million fee awarded to class counsel. 768 F.3d at
637 – 638. See also Camp Drug Store, Inc. v. Cochran Wholesale Pharmaceutical, Inc., 897 F.3d
825, 833 n.25 (7th Cir. 2018) (discussing Redman and rationale).
Besides tying class counsel’s fees to the coupons’ redemption rates, these provisions also have
the effect of delaying class counsel’s receipt of their fees. Under usual settlements, class counsel is
paid upon approval of the settlement. Under CAFA, in a coupon settlement, class counsel must
wait until the end of the redemption period for the coupons because it is only at that point that the
court can accurately calculate the value of the coupons that were redeemed.
CAFA grants the courts the discretion to accept expert testimony on the “actual value” of
coupons that are redeemed. 28 U.S.C. §1712(d). In practical terms, this provision does not change
the power of the courts, as federal courts already accept expert testimony on settlement valuations.
CAFA requires that a court may approve a coupon settlement only after conducting a hearing
to determine that the settlement is “fair, reasonable, and adequate for class members.” 28 U.S.C.
§1712(e). This provision appears to be redundant because Fed.R.Civ.P. 23(e)(2) requires that the
court approving any class settlements hold a hearing and find that the settlement is “fair, reasonable,
and adequate.” Most circuits have held that, because the CAFA requirement applies only to coupon
settlements and not to all settlements like Rule 23(e)(2), CAFA thus requires greater scrutiny under
those criteria (i.e., “fair, reasonable, and adequate”) for coupon settlements. See Synfuel
Technologies, Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 654 (7th Cir. 2006); In re Lumber
Liquidators Chinese-Manufactured Flooring Products Marketing, Sales Practices & Products
Liability Litigation, No. 1:15-md-02627-AJT-TRJ, 2020 WL 1140842, *12 (4th Cir. Mar. 10,
2020); Roes, 1-2 v. SFBSC Management, LLC, 944 F.3d 1035, 1052 (9th Cir. 2019); Does 1-2 v.
Déjà Vu Services, Inc., 925 F.3d 886, 901 (6th Cir. 2019); Galloway v. Kansas City Landsmen,
LLC, 833 F.3d 969, 975 (8th Cir. 2016); Blessing v. Sirius XM Radio Inc., 507 Fed.Appx. 1, 3 (2d
Cir. 2012); Lee v. Buth-Na-Bodhaige, Inc., 2019 IL App (5th) 180033, ¶102.
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CAFA explicitly grants the court the discretion to require that the settlement provide for a
distribution of the portion of the value of unredeemed coupons to one or more charitable or
governmental organizations, as agreed by the parties. 28 U.S.C §1712(e). Although such cy pres
provisions are common in class settlements, CAFA expressly grants the court the discretionary
power to order that the parties incorporate such a provision in their settlement.
2. [13.72] Other Protections for Settlement Class Members
The Class Action Fairness Act of 2005 also enacted two provisions governing settlements
purported to protect the settlement class members against a net loss settlement and discrimination
based on geographic location.
CAFA enacted 28 U.S.C. §1713, which allows a court to approve a class settlement requiring
class members to pay out of pocket to class counsel sums that result in a “net loss” to the class
member. Under this provision, the court may approve such settlements only if it makes “a written
finding that nonmonetary benefits to the class member substantially outweigh the monetary loss.”
[Emphasis added.] Id. This type of settlement does not seem to be a common occurrence, but this
may happen in cases in which the settlement provides solely for some valuable equitable relief to
the class.
CAFA also enacted a prohibition in 28 U.S.C. §1714 against settlements that provide for the
payment of greater sums to some class members “solely on the basis” that the class members
receiving the greater sums live closer geographically to the court. It is arguable that this provision
does not prohibit settlements that provide for greater payments to class members that live
geographically close to the court based on their suffering more damages than other class members.
3. [13.73] Notice Requirements
The Class Action Fairness Act of 2005 also enacted new notice requirements for class
settlements that require the “appropriate” federal and state officials be notified of any class
settlement. 28 U.S.C. §1715. See §§13.74 – 13.77 below.
a. [13.74] Officials To Notify
The Class Action Fairness Act of 2005 generally provides that the “appropriate Federal
official” to be notified of any settlement is the United States Attorney General. 28 U.S.C.
§1715(a)(1)(A). The one exception involves a defendant that is a “depository institution” (or a
nondepository subsidiary of such an entity) when at least some of the matters at issue are subject
to federal regulation; then the appropriate federal official is the relevant federal regulator. 28 U.S.C.
§1715(a)(1)(B). In all cases, the appropriate federal official receives the required notice. 28 U.S.C.
§1715(b).
For the “appropriate State official,” CAFA first looks to the state regulator or licensing official
with jurisdiction over the defendant, provided that allegations in the case relate to subject matters
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that fall within the jurisdiction of that regulator or licensing official. 28 U.S.C. §1715(a)(2). If such
regulator or official does not exist (or the subject matter of the allegations in the case fall outside
of his or her jurisdiction), then CAFA provides that the appropriate state official is the state attorney
general. Id.
In all cases, the required notice must go to the appropriate state official of every state “in which
a class member resides.” 28 U.S.C. §1715(b). This means that if the settlement class is a nationwide
class, CAFA’s required notice must be sent to the appropriate state official in each of the 50 states.
b. [13.75] Notice and Final Approval
The Class Action Fairness Act of 2005 requires that all notices must be sent to the appropriate
government officials within ten days of the filing of the proposed class notice with the district court.
28 U.S.C. §1715(b).
CAFA squarely places the burden on “each defendant that is participating in the proposed
settlement” to send out the required notice to the appropriate government officials. Id. This requires
the settling defendant to bear the cost (in time and money) of this notice.
CAFA further provides that the district court may not issue any final approval of the proposed
settlement until 90 days after the last appropriate government official is served with the required
notice. 28 U.S.C. §1715(d).
c. [13.76] Contents of Notice
The Class Action Fairness Act of 2005 requires that the notice sent to the appropriate
government officials contain
1. a copy of the most recent pleading (i.e., complaint or amended complaint) with any
attachments (Alternatively, the notice may provide a way to access that pleading and
attachments over the Internet.) (28 U.S.C. §1715(b)(1));
2. notice of any scheduled court hearing (28 U.S.C. §1715(b)(2));
3. any proposed or final class member notice (28 U.S.C. §1715(b)(3));
4. any proposed or final settlement (28 U.S.C. §1715(b)(4));
5. “any settlement or other agreement contemporaneously made between class counsel and
counsel for the defendants” (28 U.S.C. §1715(b)(5));
6. any final judgment or notice of dismissal (28 U.S.C. §1715(b)(6));
7. if feasible, the names of class members that reside in a given state and their proportionate
share of the overall settlement to that state’s “appropriate” official, or if not feasible, a
reasonable estimate of the number of class members residing in each state and their
estimated proportionate share of the overall settlement (28 U.S.C. §1715(b)(7)); and
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8. any written judicial opinion relating to the class notice, class settlement, final judgment, or
notice of dismissal or any agreement between class counsel and defense counsel (28 U.S.C.
§1715(b)(8)).
The only requirement that is a bit unclear at this point is the seventh in the list above — the list
or estimated number of class members in a given state and the amount of their share of the overall
settlement. First, it is unclear in a case in which the names and state residencies of all class members
are known whether the required information should be sent to the appropriate federal official as
well. Second, it is unclear in circumstances in which such detailed information is not known
whether the estimated numbers CAFA requires are to be sent only to the appropriate state officials
and then only with information as it relates to that official’s state or whether all information on a
state-by-state basis is sent to all government officials, including the appropriate federal official.
Most importantly, however, the preparation of the list of class members seems to require — in
most cases involving multistate settlement classes — the hiring of some sort of demographic expert
to assist with the estimation of the geographic breakdown of the class. Because it is the settling
defendants’ burden to send out this notice, this will add another cost of settlement to the defendants.
d. [13.77] Consequences of Failure To Provide Notice
The Class Action Fairness Act of 2005 provides that if a class member shows that the required
notice was not sent to the appropriate government officials, that class member may choose not to
be bound by any settlement. 28 U.S.C. §1715(e)(1). The limitation is that class members remain
bound by the settlement if notice “was directed to the appropriate Federal official and to either the
State attorney general or the person that has primary regulatory, supervisory, or licensing authority
over the defendant.” [Emphasis added.] 28 U.S.C. §1715(e)(2).
At first blush, this would seem to give class members a second chance to opt out of the
settlement because there is no time limitation on this showing. Thus, even if the class member
received actual notice of the settlement and did not file his or her opt-out by the court-established
deadline, that class member may have another chance to opt out if he or she can make this showing.
However, the limitation would seem to swallow the grant of this “secondary” opt-out, particularly
if the settling defendants served the notice on both the United States Attorney General and each
relevant state’s attorney general.
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persons deposed, 8.55, 8.60
pretrial orders, stipulations and
statements in, 9.20
prior to action, 8.26
procedures, 8.56 – 8.76
production of documents and,
8.67
subpoenas, 8.57
failure to serve, 8.76
time requirements, 8.23, 8.55,
8.58
transcripts,
certification and delivery,
8.75
changing and signing, 8.74
preparation of, 8.73
uses of, 8.78 – 8.84
admissions, 8.80
impeachment, 8.79
objections to admissibility,
8.84
portion of deposition, 8.82
substitution of parties, 8.83
unavailability of deponent,
8.81
written questions, 8.77
Derivative actions,
diversity jurisdiction,
amount in controversy, 1.46
special rules for determination
of, 1.39
ultimate interest test, 1.39
Directed verdicts
see Judgments as matter of law
Disbursing officers,
Court of Federal Claims,
jurisdiction, 2.41
Discovery,
accountant-taxpayer privilege and,
8.10
appeals, 8.120
attorney-client privilege and, 8.9
certification of propriety, 8.6
class actions, certification of
class, 13.8
Court of Federal Claims, 2.47
depositions
see Depositions
district court websites, 8.4
electronic discovery, 8.123, 8.124
electronically stored
information, 8.124

DIS
Discovery (cont.),
enforcement of, 8.114 – 8.122
appeals, 8.120
appropriate court, 8.115
costs and expenses, 8.118
discovery plans, 8.119
forms, 8.121
certification of
compliance with
requirement to resolve
disputes, 8.122
overview, 8.116
sanctions, 8.117
First Amendment and, 8.15
Fed.R.Civ.P. 26(f) conference, 8.2
time considerations, 8.25
initial disclosures, 8.1
time considerations, 8.23
insurer-insured privilege and, 8.13
interrogatories
see Interrogatories
limited protection, 8.14 – 8.16
material difficult or expensive
to gather, 8.16
sensitive or confidential
material, 8.15
local rules, 8.3
motions for,
appeals from errors in rulings
on,
contempt, 12.38
entire action for
discovery, 12.37
general rule of
nonappealability, 12.36
mandamus, 12.39
sanctions for violations,
12.40
statement on efforts to reach
accord, 7.35
parties, statements of, 8.21
physical and mental examinations
see Physical and mental
examinations
privileges and, 8.8 – 8.13
accountant-taxpayer privilege,
8.10
assertion of, 8.12
attorney-client privilege, 8.9
challenges to, 8.12
insurer-insured privilege, 8.13
other privileges, 8.11
relevance and, 8.7
requests for admissions
see Requests for admissions
requests to produce
see Requests to produce
sanctions, 8.117
motions for, appeals from
errors in rulings on, 12.40
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Discovery (cont.),
sequence of,
basic sequence, 8.24
lack of requirement, 8.22
standard of discoverability, 8.5
supplementation of responses,
8.113
witnesses, statements of, 8.21
work product doctrine and,
exceptions, 8.18 – 8.20
experts not testifying at
trial, 8.20
experts testifying at trial,
8.19
substantial need, showing of,
8.17
Discretion of court,
ancillary jurisdiction, 1.68
class actions, procedural orders,
13.41
joinder of claims, supplemental
jurisdiction, 4.26
pendent jurisdiction, 1.68
pretrial conferences, 9.7
pretrial orders, 9.8
Dismissal of actions,
failure to state claim, appeals
from errors in rulings on,
motion granted or denied,
12.22
need to preserve point, 12.24
indispensable and necessary
parties, 4.16
lack of jurisdiction, appeals from
errors in rulings on,
motion granted or denied,
12.24
need to preserve point, 12.25
motions for,
appeals from errors in rulings
on, 12.30 – 12.32
failure to prosecute, 12.32
voluntary and involuntary
dismissals, 12.31
overview, 6.28, 11.44
venue and,
choice of law and, 5.64
convenience, transfer for,
dismissal of actions versus,
5.48, 5.49
improper venue, transfer for,
dismissal of actions versus,
5.43
review of determinations,
5.62
jurisdictional issues, 5.63
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DIS
District courts,
Central District of Illinois
see Central District of Illinois
class actions
see Class actions
discovery websites, 8.4
final judgments, appeals from
see Final judgments
interlocutory appeals from
see Interlocutory appeals
Northern District of Illinois
see Northern District of
Illinois
Southern District of Illinois
see Southern District of
Illinois
Diversity jurisdiction,
aliens and, 1.29
allegations, forms, 1.59 – 1.63
corporations, 1.62
individuals, 1.60
multiple plaintiffs or
defendants, 1.61
partnerships, 1.63
amount in controversy, 1.43 –
1.50
aggregation of claims,
multiple plaintiffs, 1.45
single plaintiff, 1.44
class actions, 1.47
counterclaims, 1.48
cross-claims, 1.49
shareholder derivative
actions, 1.46
third-party claims, 1.50
corporations, citizenship of, 1.31
– 1.35
alien corporations, 1.35
allegations, forms, 1.62
federal corporations, 1.34
principal place of business,
alter ego doctrine, 1.32
determination of, 1.32
incorporation in multiple
states, 1.33
devices to create, 1.54 – 1.57
appointment of
representatives, 1.57
assignment, 1.56
change of state citizenship,
1.55
devices to destroy, 1.58
fraudulent joinder doctrine and,
1.58
general requirements, 1.26
individuals, citizenship of, 1.28
allegations, forms, 1.60
multiple plaintiffs or
defendants, 1.61
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Diversity jurisdiction (cont.),
joinder of claims, supplemental
jurisdiction,
defendants, 4.24
plaintiffs, 4.23
limits on, 1.51 – 1.53
domestic relations, 1.52
probate matters, 1.53
overview, 1.25
parties, 1.27
removal of actions, 1.71
notice, 1.82
special rules for determination of,
1.37 – 1.42
indispensable parties, 1.40
interpleader, 1.42
non-indispensable parties,
1.41
realignment of parties, 1.38
shareholder derivative
actions, 1.39
state and local governmental
bodies, citizenship of, 1.30
unincorporated associations,
citizenship of, 1.36
Docketing statements,
contents of, 12.105
filing of, 12.104
Domestic relations,
diversity jurisdiction, limits on,
1.52
Domicile,
personal jurisdiction based on, 3.7
Due Process Clause,
class actions, certification of
class, 13.22, 13.34
federal question jurisdiction,
substantiality, 1.13
Northern District of Illinois,
admission to practice in, 11.4
personal jurisdiction and, 3.1, 3.3,
3.5
venue, corporations, 5.9
Electronic depositions, 8.65
Electronic discovery,
electronically stored information,
8.124
overview, 8.123
Electronic filing of motions,
Central District of Illinois, 7.22
Northern District of Illinois, 7.21
Southern District of Illinois, 7.23
overview, 7.20

Electronically stored information,
electronic discovery, 8.124
requests to produce
see Requests to produce
Eleventh Amendment,
Class Action Fairness Act of 2005
and, 13.63
collateral-order doctrine and,
12.12
diversity jurisdiction, state and
local governmental bodies, 1.30
failure to state claim, dismissal of
actions, appeals from errors in
rulings on, 12.22
lack of jurisdiction, dismissal of
actions, appeals from errors in
rulings on, 12.25
subject-matter jurisdiction and,
1.5 – 1.8
consent to jurisdiction, 1.8
real parties in interest,
determination of, 1.6
state officials, actions against,
1.7
waiver of, 1.8
Supreme Court, original
jurisdiction, 2.3
Eminent domain,
federal question jurisdiction and,
1.15
Employee Retirement Income
Security Act of 1974,
class actions, certification of
class, 13.20 – 13.22
federal question jurisdiction, 1.12
judgments as matter of law,
record for appeal, 12.67
Entry of judgment,
appeals, 12.20
notice of appeal, 11.54
overview, 11.50
Entry on land
see Requests to produce
Environmental Protection Agency
(U.S.),
sovereign immunity, statutory
exceptions, 1.95
Equal Access to Justice Act,
discovery, enforcement of, 8.116
United States as party, subjectmatter jurisdiction, 1.91

WWW.IICLE.COM

INDEX
Equal Protection Clause,
challenges to jurors and, 12.47
Equitable relief,
class actions seeking equitable
and monetary relief, notice of
certification of class, 13.36
Estoppel,
subject-matter jurisdiction and,
1.2
Evidence,
amendment of pleadings to
conform to, 6.42
Daubert test, 11.38
discovery
see Discovery
expert testimony
see Expert testimony
Frye test, 11.38
motions, in support of, 7.8
motions in limine, appeals from
errors in rulings on, 12.41
overview, 11.38
record for appeal, 12.55 – 12.63
conduct of court in
commenting on evidence,
12.53
expert testimony, 12.59 –
12.63
see also Expert testimony
improper questions,
objections to, 12.57
offering evidence, 12.58
opponentʼs evidence,
objections to, 12.56
Examinations
see Physical and mental
examinations
Exhibits,
pretrial orders, stipulations and
statements in, 9.18
Expert testimony,
Daubert test, 11.38
discovery, work product doctrine
exceptions, 8.18 – 8.20
experts not testifying at trial,
8.20
experts testifying at trial, 8.19
Frye test, 11.38
record for appeal, 12.59 – 12.63
hypothetical questions, 12.63
lack of foundation, 12.61

FED
Expert testimony (cont.),
record for appeal (cont.),
opinion outside scope of
expertʼs field of knowledge,
12.62
qualifications, challenges,
12.60
Extensions of time,
motions for, 7.34
notice of appeal,
excusable neglect or good
cause, 12.101
motions suspending time for
filing, 12.100
Extraordinary writs,
appeals, 12.21
Court of Federal Claims, 2.46
courts of appeal, 2.32
Supreme Court, 2.13
Failure to state claim,
dismissal of actions, appeals from
errors in rulings on,
motion granted or denied,
12.22
need to preserve point, 12.23

Federal Courts Administration Act
of 1992,
courts of appeal, jurisdiction, 2.16
Federal Courts Improvement Act of
1982,
Court of Federal Claims,
jurisdiction, 2.34
courts of appeal, jurisdiction, 2.16
Federal Courts Improvement Act of
1996,
diversity jurisdiction, 1.25, 1.43
removal of actions, 1.73
Federal Courts Improvement Act of
2000,
magistrate judges, 10.46
Federal Courts Jurisdiction and
Venue Clarification Act of 2011
see Venue
Federal Employees Liability
Reform and Tort Compensation
Act of 1988,
sovereign immunity, statutory
exceptions, 1.95

Fair Credit Reporting Act,
class actions, certification of
class, 13.25

Federal Employersʼ Liability Act,
federal question jurisdiction, 1.15
removal of actions, 1.76

Fair Debt Collection Practices Act,
class actions, certification of
class, 13.10, 13.27

Federal Judicial Council,
class actions, notice of
certification of class, 13.34

Federal Arbitration Act,
appeals, 12.2
finality of judgments, 11.52

Federal Magistrates Act
see Magistrate judges

Federal Aviation Act,
removal of actions, 1.78
Federal Circuit Court of Appeals,
jurisdiction, 2.16, 12.4
interlocutory appeals, 12.4
Federal Communications
Commission,
appeals from orders of, 12.2
Federal corporations,
diversity jurisdiction, citizenship
for purposes of, 1.34
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Federal officers and agencies,
removal of actions, 1.73
subject-matter jurisdiction, 1.92
substitution of parties, 4.46
venue, 5.21
Federal Power Act,
federal question jurisdiction, 1.15
Federal question jurisdiction,
allegations, forms, 1.20 – 1.24
Constitution, 1.21
laws of United States, 1.22
specific statutory grants of
jurisdiction, 1.24
treaties, 1.23
joinder of claims, supplemental
jurisdiction, 4.25
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FED
Federal question jurisdiction
(cont.),
overview, 1.9
removal of actions, 1.70
notice, 1.81
remand for lack of, motions
for, 1.88
requirements under 28 U.S.C.
§1331,
amount in controversy, 1.14
arising under, 1.10
Constitution, laws or treaties
of United States, 1.11
substantiality, 1.13
well-pleaded complaint rule,
1.12
specific statutory grants of
jurisdiction, 1.15 – 1.19
allegations, forms, 1.24
banks, 1.16
civil rights, 1.19
corporations, 1.16
customs duties, 1.18
patents, copyrights, and
trademarks, 1.17
taxation, 1.18
Federal Question Jurisdictional
Amendments Act of 1980,
federal question jurisdiction, 1.14,
1.15, 1.19, 1.43
Federal Rules of Appellate
Procedure,
appeals
see Appeals
appellate jurisdiction, 2.15
Federal Rules of Civil Procedure,
appeals
see Appeals
bench trials, 11.31
class actions
see Class actions
consolidation of trials, 11.41
Court of Federal Claims and,
2.34, 2.37
Court of International Trade and,
2.50
depositions, 11.37
discovery
see Discovery
diversity jurisdiction and, 1.40,
1.42, 1.59
entry of judgment, 11.50
federal question jurisdiction and,
1.11, 1.20
finality of judgments, 11.52
jury trials
see Jury trials
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Federal Rules of Civil Procedure
(cont.),
magistrate judges
see Magistrate judges
motion practice
see Motions
offers of judgment, 11.42
original jurisdiction and, 2.6
parties
see Parties
pendent jurisdiction and, 1.65
personal jurisdiction and, 3.1, 3.5,
3.9
pleadings
see Pleadings
preserving record for appeal,
11.39
pretrial procedures and
see Pretrial procedures
removal of actions and, 1.77,
1.80, 1.86
service of process and, 3.14
split trials, 11.30
stay of enforcement of judgment,
11.53
subject-matter jurisdiction and,
1.3, 1.4
venue and, 5.1, 5.58
Federal Rules of Evidence,
Court of Federal Claims and, 2.34
Court of International Trade and,
2.50
depositions and, 8.79
expert testimony, 11.38
interrogatories and, 8.35
original jurisdiction and, 2.6
pretrial conferences and, 9.12
privileges and, 8.8, 8.11
record for appeal,
evidence, appeals from errors
in rulings on, 12.55
expert testimony, appeals
from errors in rulings on,
12.59, 12.61
Federal Tort Claims Act,
Court of Appeals for Federal
Circuit, jurisdiction, 2.16
sovereign immunity, statutory
exceptions, 1.93, 1.95
Fiduciary shield doctrine,
personal jurisdiction and, 3.22
Fifth Amendment,
Court of Federal Claims,
jurisdiction, 2.36
federal question jurisdiction,
substantiality, 1.13

Fifth Amendment (cont.),
military commissions and, 2.56
personal jurisdiction and, 3.1, 3.3
Final judgments,
appeals from, 12.6 – 12.14
collateral-order doctrine, 2.25,
12.12
immediate transfer of
property, 12.11
overview, 2.17
orders final to fewer than all
parties or claims, 12.7 –
12.10
direction of judgment
requirement, 12.10
finality requirement, 12.8
no just reason for delay
requirement, 12.9
practical finality doctrine,
12.13
“twilight zone of finality,”
12.14
class actions, certification of
class, 13.37
finality of, 11.52
Findings of fact,
amended or additional findings,
posttrial motions, 12.89
class actions, certification of
class, 13.7
judgments on partial findings,
motions, record for appeal,
12.68
magistrate judges, review of
objections, 10.66
overview, 11.51
Fines and penalties,
federal question jurisdiction and,
1.15
First Amendment,
discovery and, 8.15
federal question jurisdiction, wellpleaded complaint rule, 1.12
military commissions and, 2.56
First-to-file doctrine,
venue, transfer for convenience
and, 5.57
Food, Drug, and Cosmetic Act,
federal question jurisdiction, 1.10
Force,
service of process, effect on, 3.22
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INDEX
Foreign countries,
service of process in, 3.20
Foreign Sovereign Immunities Act
of 1976,
diversity jurisdiction, 1.27
Forfeitures,
federal question jurisdiction and,
1.15
Forms,
depositions, notice, 8.85
discovery, 8.121
certification of compliance
with requirement to resolve
disputes, 8.122
interrogatories, 8.36 – 8.43
communications, 8.38
definitions, 8.37
documents, 8.39
objections, 8.42
responses, 8.43
subparagraphs, 8.41
witnesses, 8.40
motions,
affidavits in support of, 7.16
combined notice and motion,
7.15
judgments on pleadings, 7.30
opposition to motion, 7.17
proposed orders, 7.19
requirements, 7.4
statement of non-opposition,
7.18
summary judgments, 7.33
physical and mental examinations,
motions to compel, 8.94
order compelling, 8.95
pleadings, 6.45
requests to produce,
definitions, 8.50
objections, 8.53
prefatory language, 8.49
requests, 8.51
responses, 8.52
Forum non conveniens,
personal jurisdiction and, 3.5
removal of actions and, 1.69
substitution of parties and, 4.45
venue, transfer for convenience
distinguished, 5.57
Forum-selection clauses,
fraud and, 5.31
inconvenience and, 5.32
presumption of validity, 5.29
overcoming, 5.30 – 5.33
public policy and, 5.33

INS
Fourteenth Amendment,
challenges to jurors and, 12.47
personal jurisdiction and, 3.1, 3.3
venue, corporations, 5.9
Fraud,
complaints, pleading in, 6.17
forum-selection clauses and, 5.31
service of process, effect on, 3.22
Fraudulent joinder doctrine,
diversity jurisdiction and, 1.58
removal of actions and, 1.79
Freedom of Information Act (U.S.),
venue, 5.26
Frye test, 11.38
Full Faith and Credit Clause,
federal question jurisdiction, 1.11
General Accountability Office,
Court of Federal Claims,
jurisdiction, 2.34, 2.41
General Rules of the Temporary
Emergency Court of Appeals
(former), 2.16
Geneva Conventions,
military commissions and, 2.56
Gibbs test,
ancillary jurisdiction, 1.67
pendent jurisdiction, 1.67
Habeas corpus,
magistrate judges, limited
authority, 10.30
Hearings,
class actions,
certification of class, 13.9
settlements,
fairness hearings, 13.52
preliminary hearings,
13.50
venue, preliminary hearings, 5.58
Hypothetical questions,
expert testimony, record for
appeal, 12.63
Immigration Courts, 2.57
Immunity,
service of process, effect on, 3.22
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Impeachment,
depositions, use of, 8.79
Impleader,
pleadings, 6.38
Implied consent,
magistrate judges, consent to
jurisdiction, 10.7
In personam proceedings, 3.4
In rem proceedings,
overview, 3.4
venue, 5.35
Incompetent persons,
capacity to sue and be sued, 4.4
service of process on, 3.17
substitution of parties, 4.44
Inconvenience,
forum-selection clauses and, 5.32
Incorporation,
personal jurisdiction based on, 3.7
Indispensable and necessary
parties,
dismissal of actions, 4.16
joinder, 4.15
raising issue, 4.17
Individuals,
capacity to sue and be sued, 4.2
diversity jurisdiction, citizenship
for purposes of, 1.28
allegations, forms, 1.60
multiple plaintiffs or
defendants, 1.61
venue, 5.8
Infants,
capacity to sue and be sued, 4.4
service of process on, 3.17
Injunctions,
interlocutory appeals, jurisdiction
of courts of appeal, 2.19
stay of judgment pending appeal,
12.116
summary judgments, appeals from
errors in rulings on, 12.35
Insurance,
discovery, insurer-insured
privilege and, 8.13
venue, 5.23
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Interlocutory appeals,
by permission, 12.16
by right, 12.15
class actions, 13.53
jurisdiction, 2.18 – 2.25
civil rights cases, remand of,
2.24
collateral-order doctrine, 2.25
controlling questions of law,
regarding, 2.22
Federal Circuit, 2.23
in admiralty, 2.21
injunctions, regarding, 2.19
receivers, affecting, 2.20
putative class actions, 12.17 –
12.19
certification of class, 12.18
removal of actions, remand,
12.19
transfer of venue, review of
determinations, 5.61
Internal Revenue Code,
Court of Federal Claims,
jurisdiction, 2.34
sovereign immunity, statutory
exceptions, 1.93
International Trade Commission,
Court of International Trade,
jurisdiction, 2.49
Interpleader,
diversity jurisdiction, special rules
for determination of, 1.42
Fed.R.Civ.P. 22 interpleader, 4.33
statutory interpleader
compared, 4.35
overview, 4.32
state practice versus federal
practice, 4.36
statutory interpleader, 4.34
Fed.R.Civ.P. 22 interpleader
compared, 4.35
Interrogatories,
business records, producing, 8.34
filing of, 8.30
forms, 8.36 – 8.43
communications, 8.38
definitions, 8.37
documents, 8.39
objections, 8.42
responses, 8.43
subparagraphs, 8.41
witnesses, 8.40
number of, 8.29
objections to, 8.33
forms, 8.42
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Interrogatories (cont.),
overview, 8.27
purposes of, 8.28
responses to, 8.31 – 8.33
duty of responding party, 8.32
filing of, 8.30
forms, 8.43
objections, 8.33
scope of, 8.29
time requirements, 8.23
trials, use at, 8.35
Interstate Commerce Commission,
federal question jurisdiction and,
1.15
Intervention,
as of right, 4.38
class actions, restrictions on class
representatives or intervenors,
13.44
courts of appeal, 2.29
Fed.R.Civ.P. 24(a)(2), 4.38
overview, 4.37
permissive intervention, 4.39
jurisdictional implications,
4.40
res judicata and, 4.38
Joinder of claims,
contingent claims, 4.28
overview, 4.20
supplemental jurisdiction, 4.21 –
4.27
ancillary and pendent
jurisdiction compared, 4.21
discretion of court, 4.26
diversity jurisdiction,
defendants, 4.24
plaintiffs, 4.23
federal question jurisdiction,
4.25
same case or controversy,
4.22
statutes of limitations, 4.27
Joinder of parties,
appeals from errors in rulings on,
12.27 – 12.29
motion granted or denied,
12.28
need to preserve objection,
12.29
indispensable and necessary
parties, 4.15
misjoinder, 4.19
permissive joinder, 4.18

Jones Act,
final judgments, appeals from,
12.14
removal of actions, 1.76
Judgments,
entry of, 11.50
appeals, 12.20
final judgments
see Final judgments
findings of fact, 11.51
notice of appeal, 11.54
offer of, 11.42
stay of
see Stay of judgment
Judgments after trial,
posttrial motions for, 11.46
Judgments as matter of law,
motions for, 11.43
record for appeal, 12.65 –
12.67
specificity, 12.67
timeliness, 12.66
renewed motion for judgment as
matter of law and alternative
motion for new trial, appeals
from errors in rulings on, 12.82
– 12.88
alternative motion for new
trial granted or denied,
12.84
both motions denied, 12.87
both motions granted, 12.86
relationship between motions,
12.85 – 12.88
renewed motion for judgment
as matter of law granted and
alternative motion for new
trial denied, 12.88
renewed motion for judgment
as matter of law granted or
denied, 12.83
Judgments notwithstanding verdict
see Judgments after trial
Judgments on partial findings,
motions for, record for appeal,
12.68
Judgments on pleadings,
motions for, 7.28 – 7.30
overview, 6.31, 7.27
forms, 7.30
procedures, 7.29
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Judicial Code,
interlocutory appeals, jurisdiction
of courts of appeal, 2.18, 2.22
military appeals and, 2.11
Judicial Conference of the United
States,
bankruptcy courts and, 2.54
magistrate judges and, 10.1
motion practice and, 6.26
notice of appeal and, 12.94
Judicial Improvements Act of 1985,
removal of actions, 1.69
Judicial Improvements Act of 1990,
ancillary jurisdiction, 1.67
pendent jurisdiction, 1.67
removal of actions, 1.72
Judicial Improvements and Access
to Justice Act,
removal of actions
see Removal of actions
Jurisdiction,
Alien Terrorist Removal Court,
2.55, 2.56
military commissions and,
2.56
ancillary jurisdiction,
overview, 1.64, 1.66
discretion of court, 1.68
Gibbs test, 1.67
restrictions on, 1.67
supplemental jurisdiction
compared, 4.21
venue and, 5.17
bankruptcy courts, 2.54
Class Action Fairness Act of
2005, expansion of jurisdiction
see Class Action Fairness Act
of 2005
Court of International Trade, 2.49
dismissal of actions for lack of,
appeals from errors in rulings
on,
motion granted or denied,
12.24
need to preserve point, 12.25
federal question jurisdiction
see Federal question
jurisdiction
immigrations courts, 2.57

JUR
Jurisdiction (cont.),
interlocutory appeals, 2.18 – 2.25
civil rights cases, remand of,
2.24
collateral-order doctrine, 2.25
controlling questions of law,
regarding, 2.22
Federal Circuit, 2.23
in admiralty, 2.21
injunctions, regarding, 2.19
receivers, affecting, 2.20
magistrate judges
see Magistrate judges
Military Commissions Act of
2006, 2.56
other than district courts, 2.1
pendent jurisdiction,
discretion of court, 1.68
Gibbs test, 1.67
overview, 1.64, 1.65
restrictions on, 1.67
supplemental jurisdiction
compared, 4.21
venue and, 5.17
permissive intervention,
jurisdictional implications, 4.40
personal jurisdiction
see Personal jurisdiction
pretrial orders, statement of
jurisdiction, 9.15
removal of actions
see Removal of actions
subject-matter jurisdiction
see Subject-matter jurisdiction
substitution of parties,
jurisdictional implications, 4.47
supplemental jurisdiction, joinder
of claims, 4.21 – 4.27
ancillary and pendent
jurisdiction compared, 4.21
discretion of court, 4.26
diversity jurisdiction,
defendants, 4.24
plaintiffs, 4.23
federal question jurisdiction,
4.25
same case or controversy,
4.22
statutes of limitations, 4.27
Tax Court, 2.52
United States as party,
defendants, 1.91
federal officers and agencies,
1.92
plaintiffs, 1.90
sovereign immunity, statutory
exceptions, 1.93 – 1.95
Federal Tort Claims Act,
1.95
Tucker Act, 1.94
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Jurisdiction (cont.),
venue and,
dismissal of actions, review of
determinations, 5.63
long-arm statutes,
corporations, 5.11
Jury instructions,
commenting on evidence, 11.21
deadlock, 11.22
objections to, 11.20
record for appeal, 12.70
pattern jury instructions, 11.19
record for appeal, 12.69 – 12.72
charge to jury, 12.72
objections, 12.70
tender of instructions
required, 12.71
requests for, 11.18
Jury Selection and Service Act of
1968,
challenges to array, 11.6
record for appeal, 12.46
Jury trials,
alternate jurors, 11.15
array, challenges to, 11.6
challenges for cause, 11.11
examination of jurors,
judge, role of, 11.9
subjects of inquiry, 11.10
exemptions, 11.8
jury instructions
see Jury instructions
majority verdict, 11.14
obtaining, 11.5
peremptory challenges, 11.12
pretrial orders, stipulations and
statements in, 9.24
qualification of jurors, 11.7
questioning by jury during, 11.17
record for appeal,
challenges to jurors, 12.46
objections, 12.47
conduct of court during jury
deliberation, 12.54
polling of jurors, 12.79
six-member juries, 11.13
special verdicts and
interrogatories,
availability of, 11.23
choice of law, 11.26
form of, 11.23
inconsistent answers, 11.28
informing jury of legal effect
of answers, 11.27
scope of, 11.24
waiver of verdict, 11.29
waiver of, 11.16
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LAB
Labor Management Relations Act
of 1947,
federal question jurisdiction, 1.12
removal of actions, 1.70
Limited liability companies,
venue, 5.12
Local governments,
diversity jurisdiction, citizenship
for purposes of, 1.30
service of process on, 3.19
Local Rules
see Northern District of Illinois
Local Rules
Long-arm statutes,
corporations, venue, 5.11
Magistrate judges,
appeals to courts of appeal,
jurisdiction, 12.5
appearances, 10.50 – 10.55
prompt determination of
referred matters, 10.51
record of proceedings, 10.52
written disposition,
dispositive matters, 10.54
non-dispositive matters,
10.53
special master
assignments, 10.55
consent to jurisdiction,
advantages of, 10.12
appropriate court to hear
appeals in, 10.70
civil cases, 10.4
expression on record, 10.7
implied consent, 10.7
jury-related activities under
“additional duties” clause,
10.13
limited consent, 10.9
necessity of, 10.6
notice of right to consent,
10.60
scope of, 10.9
trial, 10.5
unanimity of, 10.8
unconditional consent, 10.9
vacation of referral following,
10.11
withdrawal of, 10.10
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Magistrate judges (cont.),
contempt, 10.40 – 10.46
additional criminal contempt
authority, 10.43
authority, 10.41
certification to district court,
10.46
civil contempt authority,
10.44
criminal contempt penalties,
10.45
summary criminal contempt
authority, 10.42
expansion of authority, 10.2
historical background, 10.1
importance of, 10.3
motion practice before, 7.12 –
7.14
dispositive matters, review of
rulings on, 7.14
for assignment to, 6.34
non-dispositive matters,
review of rulings on, 7.13
nonconsent civil cases, limited
authority in, 10.14 – 10.47
“additional duties” clause,
10.35 – 10.39
administrative
proceedings, review of,
10.38
class actions, 10.37
motions to set aside
judgment, 10.39
postjudgment
proceedings, 10.36
case-dispositive motions and
matters, 10.47
contempt, 10.40 – 10.46
dispositive pretrial matters,
10.29 – 10.31
habeas corpus, 10.30
prisoner civil rights cases,
10.31
non-dispositive pretrial
matters, 10.15
sanctions, 10.16 – 10.28
special master assignments,
exceptional
circumstances, 10.32
from courts of appeal,
10.34
Title VII cases, 10.33
objections, review of, 10.57 –
10.69
clearly erroneous standard,
10.59

Magistrate judges (cont.),
objections, review of (cont.),
contrary to law standard,
10.59
dispositive matters, 10.62
findings of fact, 10.66
non-dispositive matters, 10.58
scope of, 10.65
special master assignments,
10.67 – 10.69
standard of review, 10.69
time requirements, 10.68
specificity requirement, 10.63
time requirements, 10.60
waiver of,
by absence of request for
review in district court,
10.64
by raising new argument
in district court, 10.61
overview, 10.83
practical considerations, 10.71 –
10.82
courtesy copies, 10.73
discovery, 10.76
exhibits, 10.74
“Golden Rule,” 10.82
local rules, compliance with,
10.72 – 10.76
meet and confer requirement,
10.75
motions to compel, 10.77
Northern District of Illinois
Local Rules, 10.79
standing orders, compliance
with, 10.72 – 10.76
summary judgment briefings,
10.78
procedural rules, 10.48 – 10.70
appearances, 10.50 – 10.55
appropriate court to hear
appeals in, 10.70
notice of right to consent,
10.56
objections, review of, 10.57 –
10.69
references and referrals, 10.49
sanctions, 10.16 – 10.28
Eighth Circuit position, 10.26
Fifth Circuit position, 10.24
First Circuit position, 10.20
Fourth Circuit position, 10.23
Ninth Circuit position, 10.27
overview, 10.17
Second Circuit position, 10.21
Seventh Circuit position,
10.19
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Magistrate judges (cont.),
sanctions (cont.),
Sixth Circuit position, 10.25
split of authority regarding
whether sanctions
dispositive or nondispositive, 10.18 – 10.28
Tenth Circuit position, 10.28
Third Circuit position, 10.22
Mandamus,
discovery, appeals from errors in
rulings on, 12.39
transfer of venue, review of
determinations, 5.60
Matter of law,
judgments as
see Judgments as matter of
law
Memoranda in support of motions,
7.7
Mental examinations
see Physical and mental
examinations
Merchant Marine Act,
final judgments, appeals from,
12.14
removal of actions, 1.76
Military appeals,
Supreme Court, jurisdiction, 2.11
Military Commissions Act of 2006,
Alien Terrorist Removal Court,
jurisdiction, 2.56
Military Commissions Act of 2009,
Alien Terrorist Removal Court,
jurisdiction, 2.56
Military Justice Act of 1983,
Supreme Court, appellate
jurisdiction, 2.11
Miller Act,
appeals, 12.2
federal question jurisdiction, 1.15
notice of appeal, 12.96
Minimum contacts test,
corporations, venue, 5.10
personal jurisdiction and, 3.9

MOT
Minors,
capacity to sue and be sued, 4.4
service of process on, 3.17
Misjoinder, 4.19
Money judgment bonds,
overview, 12.110
sample, 12.111
More definite statement,
motions for, 6.29, 7.25
Motions,
affidavits in support of, 7.8
forms, 7.16
amendment of pleadings, 11.48
attorneysʼ fees, 6.35
briefs in support of,
filing of, 7.5
schedules, 7.6
Central District of Illinois,
electronic filing, 7.22
local rules generally, 7.3
claim of unconstitutionality,
notice of, 7.39
Class Action Fairness Act of
2005, removal of actions,
motion to remand, 13.68
class actions, certification of
class, time requirements, 13.28
combined notice and motion, 7.15
continuances, 7.34
decision, request for, 7.38
default judgments, 7.37
defenses, raising, 7.24
discovery,
appeals from errors in rulings
on,
contempt, 12.38
entire action for
discovery, 12.37
general rule of
nonappealability, 12.36
mandamus, 12.39
sanctions for violations,
12.40
statement on efforts to reach
accord, 7.35
dismissal of actions, 11.44
appeals from errors in rulings
on, 12.30 – 13.32
failure to prosecute, 12.32
voluntary and involuntary
dismissals, 12.31
overview, 6.28, 11.44
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Motions (cont.),
electronic filing, 7.20 – 7.23
Central District of Illinois,
7.22
Northern District of Illinois,
7.21
Southern District of Illinois,
7.23
evidence in support of, 7.8
filing of, 7.10
for extensions of time, 7.34
for more definite statement, 6.29,
7.25
forms,
affidavits in support of, 7.16
combined notice and motion,
7.15
judgments on pleadings, 7.30
opposition to motion, 7.17
proposed orders, 7.19
requirements, 7.4
statement of non-opposition,
7.18
summary judgments, 7.33
Fed.R.Civ.P. generally, 7.2
improper venue, motion to
transfer for, 5.67
in limine, appeals from errors in
rulings on, 12.41
judgments after trial, 11.46
judgments as matter of law, 11.43
record for appeal, 12.65 –
12.67
specificity, 12.67
timeliness, 12.66
judgments on pleadings, 7.28 –
7.30
forms, 7.30
overview, 7.27
procedures, 7.29
local rules, 7.3
magistrate judges, 7.12 – 7.14
dispositive matters, review of
rulings on, 7.14
for assignment to, 6.34
non-dispositive matters,
review of rulings on, 7.13
memoranda in support of, 7.7
new trials, 11.47
Northern District of Illinois, 6.22
– 6.27
briefs, 6.27
electronic filing, 7.21
filing of, 6.24
form of documents to be filed,
6.26
local rules generally, 7.3
notice, 6.23
time requirements, 6.25
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Motions (cont.),
notice, 7.9
claim of unconstitutionality,
7.39
combined notice and motion,
7.15
Northern District of Illinois,
6.23
opposition to motion, 7.17
oral arguments on, 7.11
overview, 6.21, 7.1
physical and mental examinations,
motion to compel, 8.94
posttrial motions
see Posttrial motions
proposed orders, 7.19
protective orders, 7.36
record for appeal, 12.64 – 12.68
judgments as matter of law,
12.65 – 12.67
specificity, 12.67
timeliness, 12.66
judgments on partial findings,
12.68
removal of actions, federal
question jurisdiction, remand
for lack of, 1.88
service of process, 7.10
Southern District of Illinois,
electronic filing, 7.23
local rules generally, 7.3
statement of non-opposition, 7.18
status report, request for, 7.38
summary judgments, 7.31 – 7.33
appeals from errors in rulings
on, 12.33 – 12.35
grants, partial grants or
denials, 12.34
injunctions, 12.35
forms, 7.33
local rules, 6.33
overview, 6.32, 7.27
procedures, 7.32
time requirements, 11.45
Northern District of Illinois,
6.25
to strike,
overview, 6.30, 7.26
state practice versus federal
practice, 6.13
Motions in limine,
appeals from errors in rulings on,
12.41
National Bank Act,
federal question jurisdiction, 1.15,
1.16
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National Defense Authorization Act
for Fiscal Year 2010,
military commissions, 2.56
National Defense Authorization Act
for Fiscal Year 2011,
military commissions, 2.56
National Defense Authorization Act
for Fiscal Year 2012,
military commissions, 2.56
National Environmental Policy Act
of 1969,
federal question jurisdiction, 1.15
Native Americans,
Court of Federal Claims,
jurisdiction, 2.45
Natural persons
see Individuals
Necessary parties
see Indispensable and necessary
parties
Necessity,
jurisdiction by, 3.13
New trials,
posttrial motions for, 11.47
renewed motion for judgment as
matter of law and alternative
motion for new trial, appeals
from errors in rulings on, 12.82
– 12.88
alternative motion for new
trial granted or denied,
12.84
both motions denied, 12.87
both motions granted, 12.86
relationship between motions,
12.85 – 12.88
renewed motion for judgment
as matter of law granted and
alternative motion for new
trial denied, 12.88
renewed motion for judgment
as matter of law granted or
denied, 12.83
Nonresidents,
personal jurisdiction based on
contacts with forum state, 3.10
– 3.12
general jurisdiction, 3.11
specific jurisdiction, 3.12

Northern District of Illinois,
admission to practice in, 11.4
briefs, 6.27
discovery websites, 8.4
motion practice in, 6.22 – 6.27
briefs, 6.27
electronic filing, 7.21
filing of, 6.24
form of documents to be filed,
6.26
local rules generally, 7.3
notice, 6.23
time requirements, 6.25
Northern District of Illinois Local
Rules,
admission to practice, 11.4
bond, 12.110
depositions and, 8.75
discovery, enforcement of, 8.114,
8.122
interrogatories and, 8.30, 8.31
magistrate judges
see Magistrate judges
motion practice
see Motions
notice of appeal, 12.94
pleadings
see Pleadings
posttrial motions, 12.92
pretrial procedures and
see Pretrial procedures
requests for admissions and, 8.97
Notice,
Class Action Fairness Act of
2005, settlements, 13.73 – 13.77
contents of, 13.76
failure to provide, 13.77
final approval and, 13.75
officials to be notified, 13.74
class actions,
certification of class, 13.31 –
13.36
actions seeking equitable
and monetary relief,
13.36
form of, 13.35
Fed.R.Civ.P. 23(b)(1)
classes, 13.32
Fed.R.Civ.P. 23(b)(2)
classes, 13.32
Fed.R.Civ.P. 23(b)(3)
classes, 13.33 – 13.36
method of giving, 13.34
notice to protect class
members, 13.43
settlements, 13.51
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Notice (cont.),
depositions,
forms, 8.85
issuance of, 8.57
motions, 7.9
claim of unconstitutionality,
7.39
combined notice and motion,
7.15
Northern District of Illinois,
6.23
notice pleading, state practice
versus federal practice, 6.8
of appeal
see Notice of appeal
removal of actions, 1.80, 1.84
diversity jurisdiction, 1.82
federal question jurisdiction,
1.81

Objections (cont.),
requests for admissions, 8.104
requests to produce, forms, 8.53
venue, raising issue, 5.41
verdicts, record for appeal, 12.73
– 12.78
form and content of verdict
forms, 12.74
general verdicts, 12.76
with written questions,
12.78
overview, 12.75
special verdicts, 12.77

Notice of appeal,
contents, 12.95
cross-appeals, 12.102
effect on jurisdiction, 12.103
extensions of time,
“excusable neglect or good
cause,” 12.101
motions suspending time for
filing, 12.100
form of, 12.99
identification of counsel, 12.98
jurisdictional requirements, 12.94
time requirements,
additional appeals, 12.97
general limits, 12.96

Opposition to motions, 7.17

Numerosity,
class actions, certification of
class, 13.13
Objections,
appeals regarding errors in rulings
on,
specificity, 12.44
timeliness, 12.43
depositions, 8.69 – 8.71
privileges, 8.70
relevance, 8.71
depositions, admissibility of, 8.84
evidence, record for appeal,
improper questions, 12.57
opponentʼs evidence, 12.56
interrogatories, 8.33
forms, 8.42
jury instructions, 11.20
record for appeal, 12.70
magistrate judges
see Magistrate judges

Occupational Safety and Health
Review Commission,
appeals from orders of, 12.2
Offers of judgment, 11.42

Oral arguments,
on motions, 7.11
Orders,
class actions, certification of
class,
alteration or amendment,
13.30
contents of, 13.29
motions, proposed orders, 7.19
physical and mental examinations,
order compelling, 8.95
pretrial orders
see Pretrial procedures
Original jurisdiction,
Court of Federal Claims, 2.35
Supreme Court, 2.3 – 2.6
ambassadors, public ministers
and consuls, cases affecting,
2.4
procedures, 2.6
state as party, 2.5
Oyster growers,
Court of Federal Claims,
jurisdiction, 2.42
Parental Kidnapping Prevention
Act of 1980,
federal question jurisdiction, 1.11
Partial findings,
judgments on, motions, record for
appeal, 12.68
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Parties,
capacity to sue and be sued,
corporations, 4.5
incompetent persons, 4.4
individuals, 4.2
minors, 4.4
partnerships, 4.6
representatives, 4.3
unincorporated associations,
4.6
violation of requirement, 4.7
Court of International Trade, 2.49
discovery, statements, 8.21
diversity jurisdiction, 1.27
special rules for determination
of,
indispensable parties,
1.40
non-indispensable parties,
1.41
identity of, 4.30
interpleader
see Interpleader
intervention
see Intervention
multiple parties and claims, 4.14 –
4.29
death, substitution of parties,
4.43
indispensable and necessary
parties,
dismissal of actions, 4.16
joinder, 4.15
raising issue, 4.17
joinder of claims
see Joinder of claims
misjoinder, 4.19
permissive joinder, 4.18
state practice versus federal
practice, 4.29
number of, 4.30
overview, 4.1
real parties in interest,
assignees, 4.10
corporations, 4.12
Eleventh Amendment and, 1.6
overview, 4.8
representatives, 4.9
subrogees, 4.11
violation of requirement, 4.13
realignment of parties doctrine,
4.31
substitution of, 4.41 – 4.47
death, 4.42
actions involving multiple
parties and right of
survivorship, 4.43
depositions, use of, 8.83
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Parties (cont.),
substitution of (cont.),
federal officers, 4.46
forum non conveniens and,
4.45
incompetent persons, 4.44
jurisdictional implications,
4.47
transfers of interests, 4.45
venue, transfer for convenience
of, 5.54
Partnerships,
capacity to sue and be sued, 4.6
diversity jurisdiction, citizenship
for purposes of, 1.63
service of process on, 3.16
venue, 5.12
Patent and Trademark Office,
Court of Appeals for Federal
Circuit, jurisdiction, 2.16
Patents,
Court of Federal Claims,
jurisdiction, 2.43
federal question jurisdiction, 1.17
venue, 5.18
Pendent jurisdiction,
discretion of court, 1.68
Gibbs test, 1.67
overview, 1.64, 1.65
restrictions on, 1.67
supplemental jurisdiction
compared, 4.21
venue and, 5.17
Peremptory challenges, 11.12
Perfecting appeals,
bonds, 12.106 – 12.111
money judgment bond,
12.110
sample, 12.111
stay of judgment pending
appeal, 12.115
cost bonds, 12.107 – 12.109
cash deposit cost bond,
12.108
with corporate surety, 12.109
docketing statements,
contents of, 12.105
filing of, 12.104
money judgment bond, 12.110
sample, 12.111
notice of appeal
see Notice of appeal
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Perfecting appeals (cont.),
overview, 12.93
record, preparation and
transmission of, 12.112
Personal jurisdiction,
circumstances permitting, 3.6 –
3.13
by necessity, 3.13
consent, 3.9
domicile within state, 3.7
incorporation within state, 3.7
nonresident contacts with
forum state, 3.10 – 3.12
general jurisdiction, 3.11
specific jurisdiction, 3.12
service of process, 3.8
forum non conveniens and, 3.5
in personam proceedings, 3.4
in rem proceedings, 3.4
overview, 3.1
prerequisites, 3.5
service of process, 3.14 – 3.22
force, effect of, 3.22
fraud, effect of, 3.22
immunity, effect of, 3.22
in foreign countries, 3.20
on competent persons, 3.15
on corporations, 3.16
on incompetent persons, 3.17
on minors, 3.17
on partnerships, 3.16
on state and local
governments, 3.19
on unincorporated
associations, 3.16
on United States, 3.18
time requirements, 3.21
state practice versus federal
practice, 3.3
subject-matter jurisdiction and,
3.2
venue versus, 3.2, 3.5, 5.3
Physical and mental examinations,
examiners, 8.88
forms,
motions to compel, 8.94
order compelling, 8.95
Fed.R.Civ.P. 35, 8.92
location of, 8.89
overview, 8.86
reports,
exchange of, 8.90
waiver of privilege on
obtaining, 8.91
sanctions, 8.93
standard for compelling, 8.87
time requirements, 8.23, 8.89
type of, 8.89

Plain error,
jury instructions, objections to,
11.20
posttrial motions, 11.47
record for appeal and,
conduct of counsel, 12.49
conduct of court in
questioning witnesses,
12.52
evidence, 12.55
Plant variety cases,
Court of Federal Claims,
jurisdiction, 2.43
Pleadings,
amendment of,
class actions, amended
pleadings to eliminate class,
13.45
conforming to evidence, 6.42
motions for, 11.48
overview, 6.39
relation back doctrine, 6.40
supplemental pleadings, 6.41
answers,
affirmative defenses raised in,
6.20
allegations in complaint,
responding to, 6.19
appeals regarding errors in rulings
on,
failure to state claim,
dismissal for,
motion granted or denied,
12.22
need to preserve point,
12.23
joinder of additional parties,
12.27 – 12.29
motion granted or denied,
12.28
need to preserve
objection, 12.29
lack of jurisdiction, dismissal
for,
motion granted or denied,
12.24
need to preserve point,
12.25
venue, 12.26
complaints,
allegations, responding to in
answer, 6.19
claim, pleading, 6.16
demand for relief, 6.18
form of, 6.14
fraud, pleading, 6.17
subject-matter jurisdiction,
pleading, 6.15
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Pleadings (cont.),
counterclaims, 6.36
cross-claims, 6.37
defined, 6.2
forms, 6.45
Fed.R.Civ.P. generally, 6.3
impleader, 6.38
judgments on, motions for, 7.28 –
7.30
forms, 7.30
overview, 6.31, 7.27
procedures, 7.29
motions directed to
see Motions
objectives of, 6.4
overview, 6.1
state practice versus federal
practice,
federal rules, 6.5
last permitted pleading, 6.9
motions to strike, 6.13
notice pleading, 6.8
prayer for damages, 6.10
references, 6.7
state rules, general
inapplicability of, 6.6
verification rule, abolition of,
6.12
written documents, claims or
defenses based on, 6.11
supplemental pleadings, 6.41
third-party claims, 6.38
time requirements,
distinctive federal
requirements, 6.43
schedule, 6.44
venue, raising issue, 5.40
Pollution Control Board (Illinois),
review or enforcement of orders
of, 2.28
Postal Service,
federal question jurisdiction and,
1.15
Posttrial motions,
additur, 11.49
appeals from errors in rulings
on, 12.91
amended or additional findings,
12.89
amendment of pleadings, 11.48
appeals from errors in rulings on,
12.80 – 12.92
additur, 12.91
amended or additional
findings, 12.89

PRI
Posttrial motions (cont.),
appeals from errors in rulings on
(cont.),
attorneysʼ fees, 12.92
costs and expenses, 12.92
remittitur, 12.90
renewed motion for judgment
as matter of law and
alternative motion for new
trial, 12.82 – 12.88
time requirements, 12.81
judgments after trial, 11.46
new trials, 11.47
renewed motion for judgment
as matter of law and
alternative motion for new
trial, 12.82 – 12.88
plain error, 11.47
remittitur, 11.49
appeals from errors in rulings
on, 12.90
renewed motion for judgment as
matter of law and alternative
motion for new trial, appeals
from errors in rulings on, 12.82
– 12.88
alternative motion for new
trial granted or denied,
12.84
both motions denied, 12.87
both motions granted, 12.86
relationship between motions,
12.85 – 12.88
renewed motion for judgment
as matter of law granted and
alternative motion for new
trial denied, 12.88
renewed motion for judgment
as matter of law granted or
denied, 12.83
time requirements, 11.45
appeals from errors in rulings
on, 12.81
“unique circumstances” doctrine,
12.81
Practical finality doctrine, 12.13
Predominance of common issues,
class actions, certification of
class, 13.24 – 13.26
variation in controlling law,
13.26
variation in factual issues,
13.25
Preserving record for appeal,
overview, 11.39
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Pretrial procedures,
additional resources, 9.4
conferences,
discretion of court, 9.7
Fed.R.Civ.P. 16, 9.6
location of, 9.10
persons required to attend,
9.11
purposes of, 9.5
subjects for consideration,
9.12
time considerations, 9.9
library references, 9.28
orders,
amendment of, 9.27
contents of, 9.14 – 9.25
discretion of court, 9.8
forms, 9.3
modification of, 9.28
preparation of, 9.13
statement of jurisdiction, 9.15
stipulations and statements in,
9.16 – 9.25
use of, 9.26
overview, 9.1
rules, 9.2
standing orders, 9.2
stipulations and statements in
orders,
contested issues of fact and
law, 9.17
damages, 9.21
depositions, 9.20
exhibits, 9.18
jury trials, 9.24
nonjury trials, 9.25
trial briefs, 9.23
uncontested facts, 9.16
waiver of claims or defenses,
9.22
witnesses, 9.19
Prisoners,
magistrate judges, limited
authority in civil rights cases,
10.30
Privileges,
depositions, objections to, 8.70
discovery and, 8.8 – 8.13
accountant-taxpayer privilege,
8.10
assertion of, 8.12
attorney-client privilege, 8.9
challenges to, 8.12
insurer-insured privilege, 8.13
other privileges, 8.11
physical and mental examinations,
waiver of privilege on obtaining
report, 8.91
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Probate matters,
diversity jurisdiction, limits on,
1.53

Receivers,
interlocutory appeals, jurisdiction
of courts of appeal, 2.20

Production of documents,
depositions and, 8.67
requests for
see Requests to produce

Record for appeal,
challenges to jurors, 12.46
objections, 12.47
conduct of counsel, 12.49
conduct of court, 12.50 – 12.54
commenting on evidence,
12.53
during jury deliberation,
12.54
prejudicial remarks, 12.51
questioning of witnesses,
12.52
danger areas, 12.45
evidence, 12.55 – 12.63
conduct of court in
commenting on evidence,
12.53
expert testimony, 12.59 –
12.63
improper questions,
objections to, 12.57
offering evidence, 12.58
opponentʼs evidence,
objections to, 12.56
expert testimony, 12.59 – 12.63
hypothetical questions, 12.63
lack of foundation, 12.61
opinion outside scope of
expertʼs field of knowledge,
12.62
qualifications, challenges,
12.60
jury instructions, 12.69 – 12.72
charge to jury, 12.72
objections, 12.70
tender of instructions
required, 12.71
motions, 12.64 – 12.68
judgments as matter of law,
12.65 – 12.67
specificity, 12.67
timeliness, 12.66
judgments on partial findings,
12.68
polling of jurors, 12.79
preparation and transmission of,
12.112
publicity during trial, 12.48
verdicts, objections, 12.73 – 12.78
form and content of verdict
forms, 12.74
general verdicts, 12.76
with written questions,
12.78
overview, 12.75
special verdicts, 12.77

Protective orders,
motions for, 7.36
Public Accounting Act (Illinois),
discovery, accountant-taxpayer
privilege, 8.10, 8.11
Public ministers,
Supreme Court, original
jurisdiction, 2.4
Public policy,
forum-selection clauses and, 5.33
Publicity during trial,
record for appeal, 12.48
Questions of law,
interlocutory appeals, jurisdiction
of courts of appeal, 2.22
Racketeer Influenced and Corrupt
Organizations Act,
class actions, certification of
class, 13.15
complaints,
claims, pleading, 6.16
fraud, pleading, 6.17
relation back doctrine, 6.40
venue, 5.19
Real Estate Settlement Procedures
Act of 1974,
class actions, certification of
class, 13.25
Real parties in interest,
assignees, 4.10
corporations, 4.12
Eleventh Amendment and, 1.6
overview, 4.8
representative parties, 4.9
subrogees, 4.11
violation of requirement, 4.13
Realignment of parties doctrine,
4.31
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Relation back doctrine, 6.40
Relevance,
depositions, objections to, 8.71
discovery and, 8.7
Remand,
civil rights cases, remand from
courts of appeal, 2.24
Class Action Fairness Act of
2005, removal of actions,
motion to remand, 13.68
interlocutory appeals in putative
class actions, removal of
actions, 12.19
removal of actions, 1.87
appeals, 1.89
federal question jurisdiction,
lack of, motions, 1.88
to courts of appeal, 2.31
Remittitur,
appeals from errors in rulings on,
12.90
posttrial motions for, 11.49
Removal of actions,
cases for which removal available,
civil rights, 1.74
diversity jurisdiction, 1.71
federal officers and agencies,
actions against, 1.73
federal question jurisdiction,
1.70
miscellaneous actions, 1.75
separate and independent
claims or actions, 1.72
cases for which removal
unavailable, 1.76
Class Action Fairness Act of
2005, 13.67 – 13.69
motions to remand, 13.68
nonremovable actions, 13.69
forum non conveniens and, 1.69
fraudulent joinder doctrine and,
1.79
interlocutory appeals in putative
class actions, remand, 12.19
overview, 1.69
procedures, 1.77 – 1.89
bonds, 1.83
notice, 1.80, 1.84
diversity jurisdiction, 1.82
federal question
jurisdiction, 1.81
persons entitled to remove,
1.78
post-removal procedure, 1.86
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Removal of actions (cont.),
procedures (cont.),
remand, 1.87
appeals, 1.89
federal question
jurisdiction, lack of,
motions, 1.88
time requirements, 1.79
when effective, 1.85
Rooker-Feldman doctrine and,
1.89
Representatives,
capacity to sue and be sued, 4.3
class actions, restrictions on class
representatives or intervenors,
13.44
diversity jurisdiction, devices to
create, 1.57
real parties in interest, 4.9
Requests for admissions,
answers, 8.105
forms, 8.112
definitions, 8.110
effect of admission, 8.107
enforcement procedures, 8.106
costs and expenses, 8.118
facts, 8.111
filing of, 8.97
form of, 8.101
genuineness of documents, 8.111
objections to, 8.105
overview, 8.96
purposes of, 8.99
responses to, 8.102 – 8.105
answers, 8.105
failure to respond deemed
admission, 8.103
objections, 8.104
scope of, 8.100
time requirements, 8.23, 8.98
use in other proceedings, 8.109
withdrawal of admission, 8.108
Requests to produce,
duty of requesting party, 8.45
duty of responding party,
actual production, 8.47
written responses, 8.46
forms,
definitions, 8.50
objections, 8.53
prefatory language, 8.49
requests, 8.51
responses, 8.52
inspection, 8.48
overview, 8.44
samples, 8.48
time requirements, 8.23

SEV
Res judicata,
intervention and, 4.38
Residence,
venue and
see Venue
RICO
see Racketeer Influenced and
Corrupt Organizations Act
Robinson-Patman Act,
joinder of claims, 4.20
Rooker-Feldman doctrine,
lack of jurisdiction, dismissal of
actions, appeals from errors in
rulings on, 12.24
removal of actions and, 1.89
Rules Enabling Act,
appeals, 12.6
Rules of Practice and Procedure of
the United States Tax Court, 2.51,
2.53
Rules of the United States Court of
Federal Claims, 2.34, 2.47
Sanctions,
discovery, 8.117
appeals from errors in rulings
on, 12.40
magistrate judges
see Magistrate judges
physical and mental examinations,
8.93
Securities Exchange Act of 1934,
class actions, certification of
class, 13.15
Selection of forum
see Forum-selection clauses
Service of process,
force, effect of, 3.22
fraud, effect of, 3.22
immunity, effect of, 3.22
in foreign countries, 3.20
of motions, 7.10
on corporations, 3.16
on incompetent persons, 3.17
on minors, 3.17
on partnerships, 3.16
on state and local governments,
3.19
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Service of process (cont.),
on unincorporated associations,
3.16
on United States, 3.18
subpoenas, 11.33
Setting aside judgments,
magistrate judges, limited
authority of review under
“additional duties” clause, 10.39
Settlements,
Class Action Fairness Act of
2005, 13.70 – 13.77
approval of, 13.51, 13.52
coupon settlements, 13.71
notice, 13.73 – 13.77
contents of, 13.76
failure to provide, 13.77
final approval and, 13.75
officials to be notified,
13.74
overview, 13.48
protections for class members,
13.72
class actions,
approval procedures, 13.49 –
13.52
fairness hearings, 13.52
notice, 13.51
preliminary hearings,
13.48
requirements, 13.47
role of court in approval of,
13.48
Seventh Amendment,
additur, appeals from errors in
rulings on, 12.91
class actions, certification of
class, 13.22, 13.38
jury trials,
challenges for cause, 11.11
right to, 11.5
remittitur, appeals from errors in
rulings on, 12.90
verdicts, record for appeal, 12.75
Seventh Circuit Court of Appeals,
jurisdiction, 12.3
magistrate judges, sanctions,
10.19
Seventh Circuit Court of Appeals
Rules,
complaints, 6.15
docketing statements, 12.104
notice of appeal, 12.94, 12.98
record for appeal, 12.112
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SHA
Shareholder derivative actions,
diversity jurisdiction,
amount in controversy, 1.46
special rules for determination
of, 1.39
ultimate interest test, 1.39
Sherman Anti-Trust Act,
class actions, certification of
class, 13.25
federal question jurisdiction, 1.15
Signatures,
depositions, transcripts, 8.74
Social Security Act,
federal question jurisdiction, 1.19
Southern District of Illinois,
discovery websites, 8.4
motion practice in,
electronic filing, 7.23
local rules generally, 7.3
Southern District of Illinois Local
Rules,
depositions and, 8.75
interrogatories and, 8.30, 8.31
motion practice
see Motions
notice of appeal, 12.94
pleadings
see Pleadings
pretrial procedures and
see Pretrial procedures
requests for admissions and, 8.97,
8.102
Sovereign immunity,
statutory exceptions, 1.93 – 1.95
Federal Tort Claims Act, 1.95
Tucker Act, 1.94
Special interrogatories,
availability of, 11.23
choice of law, 11.26
form of, 11.25
inconsistent answers, 11.28
informing jury of legal effect of
answers, 11.27
scope of, 11.24
Special master assignments,
appearances, 10.55
nonconsent civil cases, limited
authority in,
exceptional circumstances,
10.32
from courts of appeal, 10.34
Title VII cases, 10.33
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Special master assignments (cont.),
objections, review of, 10.67 –
10.69
standard of review, 10.69
time requirements, 10.68
Special verdicts,
availability of, 11.23
choice of law, 11.26
scope of, 11.24
waiver of, 11.29
Split trials, 11.30
Standing,
class actions, certification of
class, 13.11
Statement of non-opposition to
motions, 7.18
States,
diversity jurisdiction, citizenship
for purposes of, 1.30
service of process on, 3.19
Status report,
request for, 7.38
Statutes,
federal question jurisdiction, 1.11
allegations, forms, 1.22
Statutes of limitations,
joinder of claims, supplemental
jurisdiction, 4.27
Stay of judgment,
overview, 11.53
pending appeal,
adverse money judgments,
bond, 12.115
stay pending posttrial
motions, 12.114
injunctions, 12.116
judgment adverse to plaintiff,
12.113
Stenographic recording,
depositions, 8.62
Stipulations,
pretrial orders, stipulations and
statements in
see Pretrial procedures
Strike, motions to,
overview, 6.30, 7.26
state practice versus federal
practice, 6.13

Subject-matter jurisdiction,
allegations, 1.3
ancillary jurisdiction,
discretion of court, 1.68
Gibbs test, 1.67
overview, 1.64, 1.66
restrictions on, 1.67
supplemental jurisdiction
compared, 4.21
venue and, 5.17
complaints, pleading in, 6.15
Eleventh Amendment and, 1.5 –
1.8
consent to jurisdiction, 1.8
real parties in interest,
determination of, 1.6
state officials, actions against,
1.7
waiver of, 1.8
estoppel and, 1.2
federal question jurisdiction
see Federal question
jurisdiction
limited jurisdiction, 1.2
overview, 1.1
pendent jurisdiction,
discretion of court, 1.68
Gibbs test, 1.67
overview, 1.64, 1.65
restrictions on, 1.67
supplemental jurisdiction
compared, 4.21
venue and, 5.17
personal jurisdiction and, 3.2
raising lack of, 1.4
removal of actions
see Removal of actions
United States as party,
defendants, 1.91
federal officers and agencies,
1.92
plaintiffs, 1.90
sovereign immunity, statutory
exceptions, 1.93 – 1.95
Federal Tort Claims Act,
1.95
Tucker Act, 1.94
venue versus, 5.3
Subpoenas,
contempt, 11.36
depositions, 8.57
failure to serve, 8.76
fees, 11.33
form of, 11.33
overview, 11.32
service of process, 11.33
subpoena duces tecum, 11.35
territorial limitations, 11.34
time requirements, 8.23
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INDEX
Subrogation,
real parties in interest, 4.11
Substitution of parties,
death, 4.42
actions involving multiple
parties and right of
survivorship, 4.43
depositions, use of, 8.83
federal officers, 4.46
forum non conveniens and, 4.45
incompetent persons, 4.44
jurisdictional implications, 4.47
overview, 4.41
transfers of interests, 4.45
Summary judgments,
motions for, 7.31 – 7.33
appeals from errors in rulings
on, 12.33 – 12.35
grants, partial grants or
denials, 12.34
injunctions, 12.35
forms, 7.33
local rules, 6.33
overview, 6.32, 7.27
procedures, 7.32
Superiority of class action,
certification of class, 13.27
Supplemental jurisdiction,
ancillary and pendent jurisdiction
compared, 4.21
joinder of claims, 4.21 – 4.27
discretion of court, 4.26
diversity jurisdiction,
defendants, 4.24
plaintiffs, 4.23
federal question jurisdiction,
4.25
same case or controversy,
4.22
statutes of limitations, 4.27
Supplemental pleadings, 6.41
Supreme Court Case Selection Act,
control of docket, 2.14
Supreme Court Rules (Illinois),
administrative agencies, review or
enforcement of orders of, 2.28
appellate jurisdiction, 2.7, 2.8
depositions and, 8.81
discovery, attorney-client
privilege and, 8.9
finality of judgments, 11.52

TIT
Supreme Court Rules (Illinois)
(cont.),
interlocutory appeals, jurisdiction,
2.22
removal of actions and, 1.78, 1.87
subpoenas, 11.32

Telephone Consumer Protection
Act of 1991,
class actions, certification of
class, 13.10, 13.25

Supreme Court Rules (U.S.),
jurisdiction
see Supreme Court (U.S.)

Temporary Emergency Court of
Appeals (former), 2.16

Supreme Court (U.S.),
appellate jurisdiction, 2.7 – 2.12
courts of appeal, review of,
2.8
military appeals, 2.11
other review of district courts,
2.10
state courts, review of, 2.12
three-judge district courts,
review of, 2.9
control of docket, 2.14
courts of appeal,
certification of questions
from, 2.33
remand to, 2.31
extraordinary writs, 2.13
original jurisdiction, 2.3 – 2.6
ambassadors, public ministers
and consuls, cases affecting,
2.4
procedures, 2.6
state as party, 2.5
overview, 2.2
Surface Transportation Board,
federal question jurisdiction and,
1.15
Taft-Hartley Act,
federal question jurisdiction, 1.12
Tariff Act of 1930,
Court of International Trade,
jurisdiction, 2.49
Tax Court,
courts of appeal, review of
decisions, 2.27
jurisdiction, 2.52
overview, 2.51
procedures, 2.53
Tax Reform Act of 1969,
Tax Court, jurisdiction, 2.51
Taxation,
federal question jurisdiction, 1.18
venue, 5.22
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Telephone depositions, 8.66

Tennessee Valley Authority Act of
1933,
federal question jurisdiction, 1.15
Third-party claims,
diversity jurisdiction, amount in
controversy, 1.50
pleadings, 6.38
Time requirements,
appeals, 12.81
class actions, certification of
class, 13.28
depositions, 8.23, 8.55, 8.58
interrogatories, 8.23
magistrate judges, review of
objections, 10.60
motions, 11.45
Northern District of Illinois,
6.25
notice of appeal,
additional appeals, 12.97
general limits, 12.96
personal jurisdiction, service of
process, 3.21
physical and mental examinations,
8.23, 8.89
pleadings,
distinctive federal
requirements, 6.43
schedule, 6.44
posttrial motions, 11.45
appeals from errors in rulings
on, 12.81
removal of actions, 1.79
requests for admissions, 8.23,
8.98
requests to produce, 8.23
special master assignments,
review of objections, 10.68
subpoenas, 8.23
trial, 11.3
Title VII,
class actions, certification of
class, 13.22
special master assignments,
limited authority, 10.33
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TOR
Tort law,
venue, substantial part of events
or omissions giving rise to
claim, 5.15
Trade Act of 1974,
Court of International Trade,
jurisdiction, 2.49
Trade Agreements Act of 1974,
Court of International Trade,
jurisdiction, 2.49
Trademarks,
federal question jurisdiction, 1.17
Transcripts of depositions,
certification and delivery, 8.75
changing and signing, 8.74
preparation of, 8.73
Transfer of venue
see Venue
Transfers of interests,
substitution of parties, 4.45
Transportation Department (U.S.),
appeals from orders of, 12.2
Treaties,
federal question jurisdiction, 1.11
allegations, forms, 1.23
Trials,
Bench trials, 11.31
consolidation of, 11.41
findings of fact, 11.51
interrogatories, use of, 8.35
judgments
see Judgments
judgments after, posttrial motions
for, 11.46
jury trials
see Jury trials
motions
see Motions
offers of judgment, 11.42
overview, 11.1
publicity, record for appeal, 12.48
split trials, 11.30
state practice versus federal
practice, 11.2
time requirements, 11.3
witnesses
see Witnesses
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Truth in Lending Act,
class actions, certification of
class, 13.22, 13.27

USA PATRIOT Act of 2001,
Alien Terrorist Removal Court,
jurisdiction, 2.55

Tucker Act,
sovereign immunity, statutory
exceptions, 1.93, 1.94

Venue,
admiralty, 5.24
ancillary jurisdiction and, 5.17
appeals from errors in rulings on,
12.26
choice of law and,
after transfer, 5.65
dismissal of actions and, 5.64
transfer and, 5.64
contract law, 5.28
convenience, transfer for, 5.45 –
5.57
burden of proof, 5.50
counsel, 5.53
dismissal of actions versus,
5.48, 5.49
factors considered, 5.51 –
5.57
first-to-file doctrine, 5.57
forum non conveniens
distinguished, 5.47
interests of justice, 5.56
multi-forum actions, 5.57
parties, 5.54
plaintiffʼs choice of forum,
5.52
purposes of, 5.46
witnesses, 5.55
defined, 5.2
federal officers and agencies, 5.21
FOIA actions, 5.26
Illinois district courts, 5.66
improper venue,
consequences of, 5.4
transfer for, 5.42 – 5.44
dismissal of actions
versus, 5.43
motions for, 5.67
severance of parties and
claims, 5.44
in rem proceedings, 5.35
insurance, 5.23
local proceedings, 5.35
no district in which action might
otherwise be brought, 5.16
overview, 5.1
patent infringement, 5.18
pendent jurisdiction and, 5.17
personal jurisdiction versus, 3.2,
3.5, 5.3
preliminary hearings, 5.58
proper venue, 5.5

21st Century Department of Justice
Appropriations Act,
removal of actions, 1.69
“Twilight zone of finality,” 12.14
Typicality,
class actions, certification of
class, 13.15
Ultimate interest test,
shareholder derivative actions,
1.39
Uniform Code of Military Justice,
military commissions and, 2.56
Unincorporated associations,
capacity to sue and be sued, 4.6
Class Action Fairness Act of
2005, changes in citizenship
test, 13.65
diversity jurisdiction, citizenship
for purposes of, 1.36
service of process on, 3.16
venue, 5.12
“Unique circumstances” doctrine,
12.81
United States,
as defendant, 1.91
as plaintiff, 1.90
claims against
see Court of Federal Claims
federal officers and agencies,
actions against, 1.92
service of process on, 3.18
sovereign immunity, statutory
exceptions, 1.93 – 1.95
Federal Tort Claims Act, 1.95
Tucker Act, 1.94
venue,
actions against, 5.20
actions by, 5.27
Unjust convictions,
Court of Federal Claims,
jurisdiction, 2.40
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INDEX
Venue (cont.),
raising issue, 5.37 – 5.41
pleadings, 5.40
waiver of objections, 5.41
when venue improper, 5.38
when venue proper but
inconvenient, 5.39
residence and, 5.7 – 5.12
aliens, 5.8
corporations, 5.9 – 5.11
general jurisdiction, 5.10
long-arm statutes, 5.11
minimum contacts test,
5.10
specific jurisdiction, 5.10
individuals, 5.8
limited liability companies,
5.12
partnerships, 5.12
unincorporated associations,
5.12
review of determinations,
dismissal of actions, 5.62
jurisdictional issues, 5.63
transfer, 5.59 – 5.61
interlocutory appeals,
5.61
mandamus, 5.60
RICO actions, 5.19
statutory provisions, 5.6
subject-matter jurisdiction versus,
5.3
substantial part of events or
omissions giving rise to claim,
5.13 – 5.15
contract law, 5.14
tort law, 5.15
table, 5.36
tax refunds, 5.22
United States,
actions against, 5.20
actions by, 5.27
water pollution, 5.25
Verdicts,
objections, record for appeal,
12.73 – 12.78
form and content of verdict
forms, 12.74
general verdicts, 12.76
with written questions,
12.78
overview, 12.75
special verdicts, 12.77
Violence Against Women Act of
1994,
removal of actions, 1.76

WRI
Waiver,
jury trials, 11.16
magistrate judges, review of
objections,
by absence of request for
review in district court,
10.64
by raising new argument in
district court, 10.61
physical and mental examinations,
waiver of privilege on obtaining
report, 8.91
pretrial orders, waiver of claims
or defenses in stipulations and
statements in, 9.22
special verdicts, 11.29
subject-matter jurisdiction,
Eleventh Amendment and, 1.8
venue, raising issue, 5.41

Writs
see Extraordinary writs

Water pollution,
venue, 5.25
Well-pleaded complaint rule,
federal question jurisdiction, 1.12
Westfall Act,
collateral-order doctrine, 12.12
Witnesses,
adverse witnesses, 11.40
discovery, statements, 8.21
expert testimony
see Expert testimony
interrogatories, forms, 8.40
pretrial orders, stipulations and
statements in, 9.19
record for appeal, conduct of court
in questioning witnesses, 12.52
subpoenas
see Subpoenas
venue, transfer for convenience
of, 5.55
Work product doctrine,
discovery and,
exceptions, 8.18 – 8.20
experts not testifying at
trial, 8.20
experts testifying at trial,
8.19
substantial need, showing of,
8.17
Worker Adjustment and Retraining
Notification Act,
class actions, certification of
class, 13.22
unincorporated associations,
capacity to sue and be sued, 4.6
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