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Dividends received by a U.S. person from a con-
trolled foreign corporation (‘‘CFC’’) generally are
subject to U.S. taxation.1 However, CFC earnings that
are attributable to amounts that have been included in
the gross income of its U.S. shareholders under Sub-
part F generally are not again included in the gross in-
come of the U.S. shareholders when distributed to
them.2 In addition, §245A provides a 100% dividends
received deduction to a domestic corporation for the
foreign-source portion of a dividend paid by a CFC
out of its earnings that were not previously taxed un-
der Subpart F.

Section 956 provides that earnings of a CFC that
have not previously been subject to U.S. tax which are
invested in U.S. property are included in the gross in-
come of the U.S. shareholders under Subpart F and
are subject to current taxation.3 Recently issued final

regulations,4 however, generally override this Subpart
F taxation rule for corporate U.S. shareholders — al-
though not entirely. The regulations reduce the
amount of the investment in U.S. property that would
be included in the gross income of a corporate U.S.
shareholder by the amount that would have qualified
for the §245A dividends received deduction if such
earnings had been distributed as a dividend.

More specifically, §951(a)(1)(B) requires a U.S.
shareholder of a CFC to include in its gross income
‘‘the amount determined under §956 with respect to
such shareholder for such year ... .’’ The final regula-
tions continue to require a calculation of this amount
for corporate U.S. shareholders, and refer to the
amount as the ‘‘tentative §956 amount.’’

Calculating the tentative §956 amount first requires
identifying the CFC’s investments in U.S. property.
Section 956 defines U.S. property as including tan-
gible property located in the United States, stock or
obligations of related U.S. persons and certain intan-
gible property held for use in the United States.5 In
addition, a CFC is treated as holding an obligation of
a U.S. person if the CFC is a guarantor or pledgor of
such obligation, and the regulations treat a CFC as in-
directly guaranteeing an obligation if at least 66-2/3%
of its stock is pledged to the lender with negative cov-

1 §61(a)(7), §301(c)(1). All section references are to the Inter-
nal Revenue Code, as amended (the ‘‘Code’’), or the Treasury
regulations thereunder, unless otherwise indicated.

2 §959. A dividend is treated as paid first out of previously
taxed earnings for all years and then from non-previously taxed
earnings. See also §986(c) (recognition of foreign currency gains
and losses on distributions of previously taxed earnings).

3 §951(a)(1)(B), §956. Section 245A would not apply to a §956
inclusion because the inclusion is not treated as a dividend for
purposes of the Code (unless otherwise expressly provided). See
Rodriguez v. Commissioner, 722 F.3d 306 (5th Cir. 2013), aff’g
137 T.C. 174 (2011); SIH Partners LLLP v. Commissioner, 923
F.3d 296 (3d Cir. 2019), aff’g 150 T.C. No. 3 (2018). See also Yo-
der, Is a Subpart F Inclusion a Dividend? 41 Tax Mgmt. Int’l J.
247 (May 11, 2012).

4 T.D. 9859, 84 Fed. Reg. 23,716 (May 23, 2019). The final
regulations apply to tax years of a CFC beginning on or after July
22, 2019. Under certain circumstances, a U.S. shareholder may
apply certain rules in the final regulations for tax years of a CFC
beginning after December 31, 2017. Reg. §1.956-1(g)(4). See also
REG-114540-18, 83 Fed. Reg. 55,324 (Nov. 5, 2018) (proposed
regulations).

5 §956(c)(1). A number of exceptions are provided. §956(c)(2);
Reg. §1.956-2(b). For example, exceptions are provided for short-
term loans and trade or services receivables. Reg. §1.956-
2(b)(1)(v), §1.956-2(d)(2). See also §956(c)(2)(H) and §952(b)
(U.S. property does not include an amount of assets of a CFC
equal to any earnings arising from U.S. source income that is ef-
fectively connected with a U.S. trade or business).
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enants concerning the CFC’s assets.6 Regulations also
provide that a CFC can be treated as indirectly hold-
ing an investment in U.S. property held by another
person if the CFC funded such investment with a prin-
cipal purpose of avoiding the application of §956.7

The amount of an investment in U.S. property is the
adjusted basis of the U.S. property held by the CFC
on the determination dates.8 The amount of an obliga-
tion treated as held as a result of a pledge or guaran-
tee is the unpaid balance of the loan on the determi-
nation dates.9

The amount of a CFC’s investment in U.S. property
for a year is determined on the last day of each quar-
ter during the CFC’s taxable year. The aggregate of
those amounts is divided by four. The result is the
amount of the CFC’s investment in U.S. property for
the year. For example, if a CFC holds $100 of invest-
ments in U.S. property at the end of each of its first
two quarters, and zero investments in U.S. property at
the end of each of its last two quarters, its investment
in U.S. property for the year would be $50 [($100 +
$100 +0 + 0)/4].

The amount of a CFC’s investment in U.S. property
is reduced by previously taxed earnings and profits
that were included in the income of the U.S. share-
holder under §951(a)(1)(B) for a prior year as an in-

vestment in U.S. property.10 This reduction takes into
account such previously taxed earnings only to the ex-
tent the CFC did not distribute them during a prior
year or during the current year.11

After any reduction for undistributed earnings pre-
viously taxed as an investment in U.S. property, the
remaining amount is limited to the CFC’s applicable
earnings.12 Such earnings generally consist of the
amount of the CFC’s current and accumulated earn-
ings and profits reduced by distributions made during
the year and further reduced by the CFC’s undistrib-
uted previously taxed earnings for §951(a)(1)(B) in-
clusions for prior years. The resulting amount is the
‘‘amount determined under §956.’’13

In determining the amount included in the gross in-
come of a U.S. shareholder under §951(a)(1)(B), the
amount determined under §956 is reduced by undis-
tributed previously taxed earnings and profits arising
from Subpart F income and inclusions of global intan-
gible low-taxed income (‘‘GILTI’’) for the current
year and prior years.14 If the amount of such previ-
ously taxed earnings and profits exceeds ‘‘the amount
determined under §956,’’ then the investment in U.S.
property would not result in an inclusion in the in-
come of the U.S. shareholder under Subpart F. In ef-
fect, the investment in U.S. property would be treated
as an investment of those previously taxed earnings
which could have been distributed without being
taxed again.15

For example, USP, a domestic corporation, owns all
of the stock of FC, a CFC. FC made a $120 loan to
USP that was outstanding during the entire year. FC
has $100 of earnings and profits all of which are pre-
viously taxed earnings arising from GILTI inclusions
in the income of USP. The amount determined under
§956 is $100 (the $120 investment as limited by $100

6 §956(d); Reg. §1.956-2(c).
7 Reg. §1.956-1(b)(1). See Yoder, Section 956 Indirect Invest-

ment Rule: Final Regulations Expand Types of Funding, 46 Tax
Mgmt. Int’l J. 221 (Apr. 14, 2017). See also Reg. §1.956-2(a)(4)
(provides that obligations and stock in certain inverted foreign
corporations are treated as investments in U.S. property).

8 §956(a) (last sentence); Reg. §1.956-1(e)(1). Thus, for ex-
ample, a high value intangible asset with zero basis (e.g., because
the intangible property was developed by the CFC) that may fall
within the definition of U.S. property would not count toward the
amount of a CFC’s investment in U.S. property. See CCA
201106007 (Feb. 11, 2011). The language of §956(c)(1)(D) and
the underlying regulations would not appear to include marketing
intangibles within the definition of U.S. property. See Brewer and
Reynolds, Some Intangibles May Be Untouched by U.S. Internal
Revenue Code Section 956, 21 Tax Notes Int’l 1791 (Oct. 16,
2000).

9 Reg. §1.956-1(e)(2). See Crestek v. Commissioner, 149 T.C.
112 (2017) (Tax Court applied §956 to a CFC’s guarantee of a re-
lated U.S. person’s obligation, rejecting the taxpayer’s argument
that the guarantee should not be taken into account on the basis
that it had little or no value because the CFC was insolvent.); SIH
Partners LLLP v. Commissioner, 923 F.3d 296 (3d Cir. 2019),
aff’g 150 T.C. No. 3 (2018) (upholding the validity of the §956
regulations even though they could result in the amount of a
CFC’s investment in U.S. property, as determined by the amount
of the loan to a related U.S. person, dwarfing the value of the
CFC’s assets, and that there could be multiple §951 inclusions
from several CFCs that guaranteed the same loan that could ex-
ceed, in aggregate, the unpaid principal of the obligation of the
related U.S. person). See also Yoder, Tax Court Addresses §956
Issues Concerning CFC Loans and Guarantees, 46 Tax Mgmt.
Int’l J. 783 (Dec. 8, 2017).

10 §956(a)(1)(B).
11 A distribution during the current year is treated as first dis-

tributed out of previously taxed earnings in this category for all
prior years. §959(c).

12 §956(a)(2), §956(b)(1).
13 See Reg. §1.956-1(a)(1).
14 §959(a), §951A(f)(1)(A). See Notice 2019-1, 2019-2 I.R.B.

275 (provides a detailed list of categories of previously taxed in-
come). For this purpose, previously taxed earnings includes
amounts arising from current year inclusions for Subpart F in-
come and GILTI, and previously taxed income is reduced by any
current year distributions. See REG-104390-18, 83 Fed. Reg.
51,072 (Oct. 10, 2018), p. 51,080 (‘‘Because a GILTI inclusion
amount is treated as a section 951(a)(1)(A) inclusion for purposes
of section 959, the determination of the amount included under
section 951(a)(1)(B) is made after the determination of the
amount included under section 951(a)(1)(A) and the GILTI inclu-
sion amount. See section 959(a)(2) and (f)(1).’’) See also Yoder,
Subpart F Inclusions and Dividends: Key Ordering Rules, 41 Tax
Mgmt. Int’l J. 570 (Oct. 12, 2012).

15 §959(a).
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of applicable earnings and profits). Pursuant to
§951(a)(1)(B), the $100 amount determined under
§956 is reduced to zero by the $ 100 of previously
taxed earnings and profits from GILTI inclusions. As
a result, there is no inclusion in the gross income of
USP under §951(a)(1)(B) even without the special
rule provided in the final regulations.16

If, however, the tentative amount determined under
§956 exceeds a CFC’s undistributed previously taxed
earnings from inclusions of Subpart F income and
GILTI, and the CFC has earnings and profits that have
not been subject to U.S. taxation,17 all or a portion of
the investment in U.S. property may nevertheless not
be included in the gross income of a corporate U.S.
shareholder under the special rule in the final regula-
tions. The tentative amount determined under §956 is
reduced by the amount of the deduction under §245A,
if any, that the shareholder would be allowed if the
shareholder had instead received as a distribution
from the CFC an amount equal to the tentative §956
amount.18 For this purpose, the deemed distribution is
treated as attributable first to previously taxed earn-
ings and profits arising from Subpart F income and
GILTI inclusions, and then to non-previously taxed
earnings and profits (and no amount is deemed dis-
tributed out of previously taxed earnings and profits
arising from prior year investments in U.S. prop-
erty).19

Section 245A provides a 100% dividends received
deduction for the foreign-source-portion of divi-
dends20 received by a domestic corporation from a
specified 10%-owned foreign corporation in which
the domestic corporation is a U.S. shareholder.21 This
provision generally is available for dividends received
by a corporate U.S. shareholder from its CFC subsid-
iaries. The §245A ownership tests must be met by the
shareholder for more than 365 consecutive days dur-
ing the 731-day period that begins one year before,

and ends one year after, the ex-dividend date with re-
spect to such dividend.22

Therefore, to the extent a CFC subsidiary holds
U.S. property and the amount of the investment is in
excess of the amount of the CFC’s previously taxed
earnings, under the final regulations the §956 amount
for a corporate U.S. shareholder generally would be
reduced by the amount of any untaxed earnings and
profits of the CFC. Under such circumstances, there
generally would be no inclusion under
§951(a)(1)(B).23

For example, assume the facts in the above ex-
ample in which a CFC had $120 invested in U.S.
property for the year, except that the CFC’s $100 of
earnings and profits consist of $10 of previously taxed
earnings from investments in U.S. property, $ 60 of
previously taxed earnings from Subpart F income and
GILTI inclusions, and $30 of non-previously taxed
earnings and profits. The tentative amount determined
under §956 would be $90 ($100 - $10). If the remain-
ing $90 were distributed as a dividend, $60 would be
treated as distributed out of Subpart F income and
GILTI previously taxed earnings, and $30 out of un-
taxed earnings and profits. Assume the $30 would
qualify for the §245A 100% dividends received de-
duction. Thus, under the regulations the amount deter-
mined under §956 would be $60 ($90 - $30). Pursu-
ant to §951(a)(1)(B), no amount would be included in
the gross income of USP because the remaining $60
would be reduced by the $60 of Subpart F income and
GILTI previously taxed earnings and profits.24

An inclusion in the income of a corporate U.S.
shareholder would arise under §951(a)(1)(B) where a
CFC has invested untaxed earnings in U.S. property
and §245A would not apply if such earnings had been
distributed as a dividend. For example, §245A does
not apply where dividends are deductible in the CFC’s
country of organization (i.e., hybrid dividends).25 Un-
der these circumstances, the CFC’s non-previously
taxed earnings would be subject to taxation under

16 Reg. §1.956-1(a)(3) Ex. 2.
17 A CFC could have non-previously taxed earnings, for ex-

ample, to the extent GILTI tested income is reduced by the net
deemed tangible income return and by tested losses of a related
CFC, and where an election is made to apply the high-tax excep-
tion to Subpart F income.

18 Reg. §1.956-1(a)(2)(i). This rule would not apply to indi-
vidual U.S. shareholders because §245A is not available to indi-
vidual U.S. shareholders.

19 Reg. §1.956-1(a)(2)(ii)(C).
20 Foreign-source earnings are defined as the portion of a for-

eign corporation’s earnings that are not effectively connected with
the conduct of a U.S. trade or business and subject to tax, and that
are not dividends received from a domestic corporation that is di-
rectly or indirectly 80% owned by vote and value. §245A(c)(3),
§245(a)(5).

21 This §245A deduction is available for dividends received af-
ter December 31, 2017.

22 §246(c)(1), §246(c)(5). For purposes of applying the rules of
§246(c), the deemed distribution is treated as occurring on the last
day during the taxable year in which the CFC is a CFC. Reg.
§1.956-1(a)(2)(ii)(B). See Yoder, 100% DRD for CFC Dividends,
44 Int’l Tax J. 3 (July-Aug. 2018).

23 The amount of an investment in U.S. property that is not sub-
ject to taxation (e.g., attributable to previously taxed earnings)
does not reduce the basis in a U.S. shareholder’s stock in the CFC,
and thus no gain results if such amount exceeds the U.S. share-
holder’s basis in the stock of the CFC. See Rev. Rul. 76-539,
1976-2 C.B. 232; cf., §301(c)(3) and §961(b). Therefore, the ba-
sis reduction rules that can apply to actual dividends distributed
by a CFC that qualify for the §245A deduction should not be rel-
evant for purposes of the rule in the final §956 regulations. See
§1059(a), §1059(b)(2), and §1059(e).

24 See Reg. §1.956-1(a)(3) Ex. 3.
25 §245A(e); Prop. Reg. §1.245A(e)-1.
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§951(a)(1)(B) to the extent they are treated as in-
vested in U.S. property.26

The regulations provide specific rules for determin-
ing the amount of the §245A deduction when an in-
vestment in U.S. property is held by a lower-tier CFC.
Under Subpart F, the inclusion in income from a
lower-tier CFC is considered as received directly by
the U.S. shareholder.27 The final regulations provide
generally that the U.S. shareholder is treated as di-
rectly owning the stock that it indirectly owns in a
lower-tier CFC for purposes of applying the dividends
received deduction rules.28

For purposes of applying the rules that exclude hy-
brid dividends from qualifying for a §245A deduction,
the deemed distribution from a lower-tier CFC is
treated as made up the chain of indirect ownership to
the U.S. shareholder. If at any level the hybrid divi-
dend rule would apply, then §245A would not apply

to the deemed distribution from the lower-tier CFC. In
such case, the untaxed earnings invested in U.S. prop-
erty would be included in the gross income of the
U.S. shareholder under §951(a)(1)(B).29

In sum, under final regulations amounts of non-
previously taxed earnings invested in U.S. property by
a CFC generally will not result in a taxable Subpart F
inclusion for a corporate U.S. shareholder. This pro-
vides more flexibility to a domestic corporation to ac-
cess the cash of its CFC subsidiaries or to use their
assets as credit support for its borrowings. Neverthe-
less, since the regulations do not provide a blanket ex-
ception, a CFC’s investments must be monitored30 to
ensure the availability of §245A to exclude the invest-
ment from inclusion in the shareholder’s gross income
(or that the CFC has undistributed previously taxed
earnings in excess of the amount of the U.S. property
investment).31

26 Section 245A also would not apply if the holding period re-
quirement is not met or the distribution is made from earnings that
are not foreign source. In addition, Reg. §1.245A-5T would re-
duce the amount of the dividends received deduction from 100%
to 50% under certain circumstances (although the validity of this
regulatory rule has been questioned).

27 §951(a)(1); Reg. §1.951-1(b)(2) Ex. 3. See also Reg. §1.902-
1(f) Ex. 4, §1.959-2(b),Ex. b, §1.960-1(c)(4) Ex. 2.

28 Reg. §1.956-1(a)(2)(ii)(A)(1), §1.956-1(a)(2)(ii)(A)(1)(4).
For this purpose, the regulations provide that the holding period
rules of §246(c), which refer to stock ‘‘held’’ by a domestic cor-
porate shareholder, are applied by taking into account stock indi-
rectly held by the domestic corporate shareholder in the lower-tier
CFC.

29 Reg. §1.956-1(a)(2)(ii)(A)(2), §1.956-1(a)(2)(ii)(A)(3).
30 See Yoder, Code Sec. 956 Traps, 40 Int’l Tax J. 3 (Jan.-Feb.

2014); Yoder, LB&I’s §956 Campaign: CFC Loans to Related
U.S. Persons, 47 Tax Mgmt. Int’l J. 143 (Feb. 9, 2018); Maydew
and Fung, Section 956 Is Only Mostly Dead, 48 Tax Mgmt. Int’l
J. 375 (Aug. 9, 2019).

31 It will generally be desirable to avoid the application of §956
because proposed foreign tax credit regulations would deny
deemed paid foreign tax credits for foreign income taxes paid on
a CFC’s earnings that are subject to taxation as an investment in
U.S. property. Prop. Reg. §1.960-2(b)(1) (last sentence), REG-
105600-18, 83 Fed. Reg. 63,200 (Dec. 7, 2018).
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